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INTRODUCTION 

 

 

CONTENT: 1. Object and aim of the research – 2. Structure of the study – 3. Methodology, research 

method and the notion of ‘interpretive method’. 

 
 

1. Object and aim of the research 

The present study purports to analyze the problematic issue of the interpretation of UN 

Security Council resolutions. The aim of the research is to study the current state of 

international law with regards to the ways in which UN Security Council resolutions are 

interpreted, and to identify, among the possible interpretive methods, the one which is 

best suited to address the interpretive exigencies of resolutions as a source of law. 

Every norm determines a hermeneutical problem. Sources of international law are 

no exception to this general feature of legal provisions. However, whereas in the context 

of international treaties a binding interpretive method was developed and codified in the 

Vienna Convention of the Law of Treaties of 1969 (VCLT), specifically in Articles 31- 

32, the same did not occur for other sources of international law. The search for 

interpretive rules applicable to other sources of international law has given rise to 

considerable uncertainty in the academic research,1 particularly with regards to the 

interpretation of secondary instruments of international organizations. Among these, 

resolutions of the Security Council are arguably the source that most necessitates the 

consolidation of a clear and mandatory set of interpretive rules. Similarly to treaties, 

resolutions are written sources of international law through which the Security Council 

may impose obligations on member States of the United Nations. 

Even though resolutions present an interpretive problem similar to that presented 

by treaties, no formally applicable and mandatory interpretive method like the one 

codified in the Vienna Convention seems to exist for these acts. Moreover, the absence 

of a mandatory interpretive method is accompanied by a surprisingly modest scholarly 

 
1 ILA Study Group on the Content and Evolution of the Rules of Interpretation, ‘Preliminary Report’ (7-11 

August 2016). After discussing a number of possible questions of interpretation of sources international 

law, including the interpretation of customary rules, the interpretation of unilateral acts and of secondary 

instruments of international organizations, the ILA Study Group acknowledged that these topics would be 
too complex to be addressed in the limited time of the Group’s research, and were therefore left out of the 

object of the research. 
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interest to this topic. While problems of interpretation have been often analyzed in 

connection to specific Security Council resolutions, few scholars have attempted at 

offering a comprehensive analysis on the issue.2 Additionally, the most influential of 

these scholarly works merely reach provisional or tentative conclusions.3 The lack of a 

clear and universally accepted set of interpretive principles is arguably at the basis of 

some of the most debated issues in literature and international case-law concerning the 

interpretation of resolutions. 

Against this background, the research objective is to try and fill this apparent 

lacuna, verifying whether the Vienna Convention rules on treaty interpretation can be 

extended by analogy to Security Council resolutions or whether the differences existing 

between the two types of sources warrant the development of a different method 

altogether. 

 

 
2. Structure of the study 

The research preliminarily aims at framing the problem of the interpretation of Security 

Council resolutions against the background of the issue of interpretation in international 

law generally. Chapter I will indeed be devoted to the study of the way international law 

has answered to the problem of interpretation, analyzing the interpretive methods that 

have been previously elaborated, particularly by the work of the International Law 

Commission (ILC). Having determined that any method of interpretation shall take into 

account the peculiar features of the source to which it is supposed to apply, the research 

will analyze resolutions of the Security Council as a source of international law, with a 

 

 
2 Maarten Bos, ‘The Interpretation of Decisions of International Organizations’ (1981) 28 Netherlands 

International Law Review 1; Michael C Wood, ‘The Interpretation of Security Council Resolutions’ in 

Jochen A Frowein and Rüdiger Wolfrum (eds), Max Planck Yearbook of United Nations Law (vol 2, Kluwer 

1998); Efthymios Papastavridis, ‘Interpretation of Security Council Resolutions under Chapter VII in the 

Aftermath of the Iraqi Crisis’ (2007) 56 International & Comparative Law Quarterly 83; Alexander 

Orakhelashvili, The Interpretation of Acts and Rules in Public International Law (OUP 2008); Pietro 

Franzina, ‘L’interpretazione delle risoluzioni del Consiglio di Sicurezza alla luce del parere sul Kosovo’ in 
Lorenzo Gradoni and Enrico Milano (eds), Il parere della Corte internazionale di giustizia sulla 

dichiarazione di indipendenza del Kosovo. Un’analisi critica (CEDAM 2011); Michael C Wood, ‘The 

Interpretation of Security Council Resolutions, Revisited’ in Frauke Lachermann and Rüdiger Wolfrum 

(eds), Max Planck Yearbook of United Nations Law Online (Brill 2017); Sâ Benjamin Traoré, 

L’interprétation des résolutions du Conseil de sécurité des Nations Unies – Contribution à la théorie de 

l‘interprétation dans la société internationale (Helbing Lichtenhahn 2020). 
3 See, for instance: Bos (n 2), 13; Wood, The Interpretation 1998 (n 2) 95. 
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view to defining their legal nature, effects, and the features that might reflect on their 

interpretive method. 

The subsequent chapters will proceed by testing the application of the Vienna 

Convention method to Security Council resolutions. Chapter II will focus on the 

applicability of the general rule of interpretation under Article 31 VCLT, analyzing both 

the international practice connected to the single techniques under the general rule and 

the combined application of these techniques. Chapter III will instead test the 

applicability of Article 32, focusing in particular on the role of preparatory works in the 

interpretation of resolutions. 

Chapter IV will tackle the issue of Security Council resolutions in their relationship 

with other norms of international law. It is deemed appropriate to isolate a specific 

technique of the general rule under Article 31 VCLT, i.e. the rule of systemic integration 

provided in Article 31(3)(c), and to analyze it separately. Indeed, more than the other 

techniques, the rule of systemic integration has been considered capable of leading to 

possible deviations from the Vienna model in its application to Security Council 

resolutions. As a preliminary issue, the Chapter will verify how the Vienna Convention 

solves the interpretive problems connected to the need of harmonization between 

different and potentially conflicting State obligations in international law. Subsequently, 

the research will separately analyze the international practice on the interpretation of 

resolutions which have proven to be potentially in conflict with certain specific 

international law norms. Based on the particular place that the Security Council occupies 

within the UN system and in the practice of international relations, with its expanding 

powers capable of interfering with different branches of international law, the research 

will test the possibility that the relationship between resolutions and other norms might 

assume various forms based on the different contents of those norms and the different 

types of powers the Council exercises. In this regard, practice will be analyzed as 

concerns the relationship between resolutions and the UN Charter as well as other 

specified rules of general international law. The study will take into account the 

possibility that these interactions result in the elaboration of different interpretive 

presumptions that have the ability to act as instruments of prevention of normative 

conflicts. 
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The last part of the research will try and draw some conclusions from the analysis 

performed, verifying whether it is possible to identify one general rule of interpretation 

of resolutions, to what extent such general rule mirrors the Vienna Convention and 

whether it is appropriate to suggest the development of other particular interpretive 

methods for Security Council resolutions. 

 

 
3. Methodology, research method and the notion of ‘interpretive method’ 

 

Despite their frequent use as interchangeable terms, the notions of “methodology” and 

“method” are not equivalent.4 Whereas the notion of “method” describes a technique for 

acquiring knowledge, that of “methodology” refers to the “theory of methods which 

explains and justifies the method(s) used in a particular instance”.5 More precisely, the 

methodological choice relates to, and derives from, the theoretical perspective that frames 

the object of the research. By contrast, the research method corresponds to the procedure 

followed in carrying out the research activity. Accordingly, the methodological section 

of a research study shall illustrate both the theoretical approach adopted by its author, i.e. 

the selected methodology, and the technique adopted to provide an answer to the research 

question, i.e. its research method. 

As to the first issue, the present study adopts an essentially positivist methodology. 

Notably, it accepts positivism both as a scientific approach to research and as a legal 

theory.6 Positivism as a scientific approach is based on the premise that it is possible to 

distinguish between law and non-law, and that the object of legal research is confined to 

(positive) law only.7 As a legal theory, positivism postulates that “positive law is … law 

which is laid down (gesetzt), and the character of positivity is always conferred on the 

 

 

 

 

 

 

4 Jörg Kammerhofer, ‘International legal positivist research methods’ in Rossana Deplano and Nicholas 

Tsagourias (eds), Research Methods in International Law (Edward Elgar 2021) 95. 
5 Rossana Deplano and Nicholas Tsagourias, ‘Introduction’ in Rossana Deplano and Nicholas Tsagourias 

(eds), Research Methods in International Law (Edward Elgar 2021) 1. 
6 By contrast, this study does not adopt positivism as an ideology, which is characterized by the 

consideration of positive law as a value. See: Norberto Bobbio, Giusnaturalismo e positivismo giuridico 

(Editori Laterza 2011) 92-94. 
7 Ibid, 88-89. 
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legal norm by its being derived by some creative act which actually came into being”.8 It 

also conceives law as a normative system, which aspires to coherence and completeness.9 

This methodological choice is reflected on this study’s approach to the question of 

the nature of the rules of interpretation. Notoriously, philosophers and international law 

scholars are engaged in a long-standing debate over the legal nature of the rules of 

interpretation. For some, interpretive rules would not qualify as legal rules with 

prescriptive strength. Rather, these would be sui generis rules, providing interpreters with 

mere guidelines or “methodological devices” to be used freely and discretionarily.10 The 

main objection to considering interpretation as regulated by legal rules rests on the 

regressio ad infinitum argument: accepting that interpretation is regulated by legal rules 

entails that these rules would themselves need to be interpreted, triggering the search and 

application of extra-legal, non-positive interpretive canons.11 By contrast, the large 

majority of scholars share the view that rules of interpretation, particularly the rules 

codified in the VCLT, are proper legal rules – in the words of Owen Fiss, “disciplining 

rules”12 – which, although flexible, dictate a certain behavior to the interpreter.13 Whereas 

(objective) interpretation does accommodate some ‘creative’ role of the interpreter, the 

latter’s freedom is not absolute: the interpreter is “disciplined by a set of rules that specify 

the relevance and weight to be assigned to the material (e.g. words, history, intention, 

consequence), as well as by those that define basic concepts and that establish the 

procedural circumstances under which the interpretation must occur.”14 The regressio ad 

 

8 Roberto Ago, ‘Positive Law and International Law’ (1957) 51 AJIL 691, 697. Whereas in domestic legal 
systems the authority to attribute legal character to norm belongs to the State, in the international legal 

system “[law] is that which several states have willed and established collectively” (at 701). 
9 Bobbio (n 6) 91. 
10 See: Stanley Fish, ‘Fish v. Fiss’ (1984) 36 Stanford Law Review 1325. Among international law scholars, 

see: Jan Klabbers, ‘Virtuous Interpretation’ in Malgosia Fitzmaurice et al (eds), Treaty Interpretation and 
the Vienna Convention on the Law of Treaties: 30 Years on (Martinus Nijhoff 2010); Andrea Bianchi, ‘The 

game of interpretation in international law: the players, the cards, and why the game is worth the candle’ 

in Andrea Bianchi, Daniel Peat and Matthew Windsor (eds), Interpretation in International Law (OUP 

2015). 
11 Fish (n 10), 1326. 
12 Owen M Fiss, ‘Objectivity and Interpretation’ (1982) 34 Stanford Law Review 739. 
13 Inter alia: Richard Gardiner, Treaty Interpretation (OUP 2008) 36-38, according to whom the rules on 

interpretation (Articles 31-33 VCLT specifically) are of mandatory application, notwithstanding that, in 

their application, they do not prescribe the performance of a strictly mechanical operation, but rather leave 
ample room of manoeuvre to the interpreter; Alexander Orakhelashvili, The Interpretation of Acts and 

Rules in Public International Law (OUP 2008) 309; Ulf Linderfalk, On the Interpretation of Treaties. The 

Modern International Law as Expressed in the 1969 Vienna Convention on the Law of Treaties (Springer 

2007) 4-9. 
14 Fiss (n 12), 744. 
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infinitum argument does not appear to highlight a real obstacle to this qualification: rules 

of interpretation will be interpreted, as they normally are, via recourse to the very same 

set of rules, creating an enclosed interpretive circle.15 In this respect, and consistently 

with its positivist methodology, the present work adheres to such rule-based approach to 

interpretation, being based on the premise that interpretation is, and can be, regulated by 

proper legal rules. The Vienna Convention rules on treaty interpretation are therefore 

considered proper rules, the scope of application of which can be extended through the 

tools of positive law. 

Accordingly, analogy is the method that will be used to address the research 

question, i.e. the identification of the most appropriate interpretive method for Security 

Council resolutions. Analogy is, indeed, one of the traditional methods of positivism for 

ascertaining the existence of a rule,16 including rules of international law.17 As further 

explained in the thesis, the choice to proceed by analogical reasoning derives, inter alia, 

from the observation that this is the argumentative technique generally suggested by 

international interpreters, particularly the International Court of Justice (ICJ), for the 

identification of interpretive rules applicable to non-treaty sources. In order to perform 

its analogical analysis, the research will proceed by studying both the practice of the 

various interpreters of resolutions (international and national tribunals, official 

declarations and positions of States, other organs of the United Nations) as well as the 

theoretical considerations that have been formulated by resolutions’ interpreters and 

scholars. The research approach to the interpretive practice analyzed is therefore 

qualitative, being aimed at identifying the peculiar interpretive problems raised by 

Security Council resolutions and evaluating the theoretical reasons behind the interpretive 

solutions adopted to address them. 

 

 

15 Lorenzo Gradoni, ‘Regole di interpretazione difficili da interpretare e frammentazione del principio di 
integrazione sistemica’ (2010) 93 Rivista di diritto internazionale 809, 810. 
16 According to Bobbio, analogy is nothing but an analytical reflection of the rationality which inheres to a 

positive legal system. See: Norberto Bobbio, L’analogia nella logica del diritto (Paolo Di Lucia ed, Giuffrè 

2006) 164. 
17 Lassa Oppenheim, ‘The Science of International Law: Its Task and Method’ (1908) 2 The American 

Journal of International Law 313, 335. In international law, analogical reasoning has been considered as an 

appropriate approach to address the legal gaps emerging from the creation and development of international 
organizations: Fernando Lusa Bordin, The Analogy between States and International Organizations (CUP 

2018). See also: Robert Kolb, ‘Is there a subject-matter ontology in interpretation of international legal 

norms?’ in Mads Andenas and Eirik Bjorge (eds), A Farewell to Fragmentation: Reassertion and 

Convergence in International Law (CUP 2015) 485. 
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On a final note, the use of the term ‘method’ in this study warrants further 

clarification. This study refers to ‘method’ to indicate both the research method hereby 

adopted (i.e. analogy) and the interpretive method, which corresponds to the content of 

the rules of interpretation and constitutes the object of the analysis. Indeed, if the notion 

of ‘method’ refers to a technique for acquiring knowledge, both the research activity and 

the interpretive activity can be deemed to be guided by methods. In the field of legal 

interpretation, interpretive rules amount to an argumentative procedure, i.e. a method, for 

acquiring knowledge about the content and effects of the interpreted act. Accordingly, 

whereas scholars have traditionally used the term ‘method’ to indicate individual canons 

of interpretation (literal, contextual, teleological, historical),18 this study deems it 

appropriate to refer to the Vienna Convention rules as a single interpretive method, in 

order to emphasize its holistic approach to the discovery of meaning.19 In turn, the Vienna 

Convention’s individual techniques will be referred to as techniques, means or canons. 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 
 

 

 

 
18 See, for instance: Odile Ammann, Domestic Courts and the Interpretation of International Law: Methods 

and Reasoning Based on the Swiss Example (Brill 2020), particularly Chapter 6, devoted to “The 

Interpretative Methods of International Law: What Are They, and Why Use Them?”. 
19 See, similarly: Christian Djeffal, Static and Evolutive Treaty Interpretation (CUP 2015) 3-5; Eirik 

Bjorge, ‘The convergence of the methods of treaty interpretation: Different regimes, different methods of 

interpretation?’ in Mads Andenas and Eirik Bjorge (eds), A Farewell to Fragmentation: Reassertion and 

Convergence in International Law (CUP 2015) 535. 
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CHAPTER I 
 

THE SEARCH OF AN INTERPRETIVE METHOD FOR SECURITY COUNCIL 

RESOLUTIONS: SETTING THE STAGE FOR THE ANALOGY 

 

 
 

CONTENT: 1. Methods of interpretation in international law: does one size fit all? – 1.1. The 

method of the Vienna Convention – 1.2. …and its applicability beyond the law of treaties – 1.3. 

The Vienna Convention method and resolutions of the Security Council: a problematic 

relationship – 2. The place of UN Security Council decisions in the system of international law 

sources – 3. The acts through which the Security Council exercises its powers – 4. The effects of 

Security Council’s acts – 5. The peculiar features of Security Council resolutions as a basis for 

the development of an interpretive method – 5.1. Unilateral nature of the acts – 5.2. Political 

nature of the organ and its reflection on the text – 5.3. ‘Executive’ nature of the powers exercised 

– 5.4. Institutional background – 6. The academic debate on the interpretive method for 

resolutions – 6.1. Arguments in favour of the application of the VCLT mutatis mutandis – 6.2. 

Proposals for a more liberal approach: rejecting the distinction between the general rule of 

interpretation and supplementary means – 6.3. Proposals for a more restrictive approach: towards 

strict textuality – 6.4. Proposals for an adjustment of the VCLT method based on the institutional 

background of resolutions – 7. Conclusive remarks. 

 

 

 
1. Methods of interpretation in international law: does one size fit all? 

Interpretation is among the most debated issues in legal theory, both in domestic legal 

systems and in international law. It is at the core of the renowned works of some of the 

most important international law scholars and philosophers.1 Despite the impressive 

effort of legal literature in the analysis of the issue from all possible perspectives, it 

continues to represent a puzzling topic for contemporary jurists. 

Legal interpretation, i.e. the process of assigning meaning to normative propositions 

with a view to specifying their scope and normative content,2 constitutes both an everyday 

challenge for legal professionals and an enduring philosophical problem for jurists. Being 

functional to the practical application of legal norms, interpretation is relevant not only 

 

 

 
1 See, for instance, Grotius’ De Jure Belli ac Pacis of 1625, Pufendorf’s De Jure Naturae et Gentium of 

1672 and de Vattel’s The Law of Nations or the Principles of Natural Law applied to the Conduct and to 

the Affairs of Nations and of Sovereigns of 1797. 
2 Mustafa Kamil Yasseen, ‘L’inteprétation des traités après la Convention de Vienne sur le Droit des 

Traités’ (1976) 151 Recueil des Cours 1, 9. 
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when the law is unclear: contrary to what the ancient maxim in claris non fit interpretatio 

suggests, any application of law presupposes an interpretive activity.3 
 

Interpretation of international norms represents a special category of legal 

interpretation. Despite being driven by the same objective of legal certainty that drives 

interpretation of domestic law,4 it appears complicated by the decentralized and pluralistic 

nature of the international legal order and the relative youth of the only codified rules 

aimed at regulating the process of interpretation of international norms, which still spark 

debate over their content and scope of application. 

Traditionally, interpretation in international law has been studied in connection with 

treaties, with the rules for the interpretation of treaties provided in Articles 31-33 VCLT5 

as the main focus of research, these provisions representing the only codified binding set 

of rules of interpretation of international norms. Even in the context of treaties, though, 

much debate has surrounded the development and identification of interpretive rules. In 

the words of Lord McNair, “[t]here is no part of the law of treaties which the text-writer 

approaches with more trepidation than the question of interpretation”.6 Interpretation was 

one of the ‘hot’ topics that the ILC was confronted with while working on the codification 

of the law of treaties in the 1950s and 60s. Prior to discussing the possible content of the 

interpretive rules, ILC members debated over the very feasibility of their inclusion in the 

project of codification of the law of treaties. In its commentary to the 1966 Draft Articles 

on the Law of Treaties, the ILC itself recalled the debates around the utility, and even the 

 
 

3 The maxim goes back to de Vattel’s The Law of Nations or the Principles of Natural Law applied to the 

Conduct and to the Affairs of Nations and of Sovereigns. For an eminent critique of the maxim, see: Emilio 
Betti, Interpretazione della legge e degli atti giuridici: teoria generale e dogmatica (Giuffrè 1971) 284- 

285. According to the author, the maxim rests on the erroneous assumption that interpretation is merely a 

tool for ‘knowing’ the content of the law, rather than a tool aimed at disciplining the relationship between 

the law and its practical application. In addition, ‘clarity’ – or lack thereof – cannot be intended as a 

precondition for interpretation, as it already represents the result of an interpretive assessment. See also: 
Georg Schwarzenberger, ‘Myths and Realities of Treaty Interpretation: Articles 31-33 of the Vienna 

Convention on the Law of Treaties’ in Georg Schwarzenberger (ed), International Law and Order (Stevens 

& Sons 1971) 116; Oliver Dӧrr and Kirsten Schmalenbach (eds), Vienna Convention on the Law of 

Treaties: A Commentary (Springer 2012) 529; Robert Kolb, The Law of Treaties: An Introduction (Edward 

Elgar 2016) 128. 
4 ILC, ‘726th meeting’ (19 May 1964) in Yearbook of the International Law Commission, 1964, vol I, 23. 

Ago specifically explained that the objective of legal certainty stood as the main reason behind the ILC’s 

works on the codification of the law of treaties, and that “certainty of the law of treaties depended mainly 

on certainty of the rules of interpretation”. 
5 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 

1155 UNTS 332, arts 31-33. 
6 Arnold D McNair, Law of Treaties (Clarendon Press 1961) 364. 
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existence, of rules of international law governing the interpretation of treaties, 

acknowledging that the same perplexity was expressed by the first two of the 

Commission’s Special Rapporteurs on the law of treaties in their private writings.7 In this 

respect, the ILC, though convinced of the necessity to include rules on interpretation in 

its draft,8 attempted at coming to terms with such criticism by recognizing the sui generis 

nature of most interpretive tools. It acknowledged that the ordinary interpretive activity 

in international practice was based on principles and maxims the application of which 

was to be considered “discretionary rather than obligatory”, because “the interpretation 

of documents is to some extent an art, not an exact science”.9 On the other hand, 

notwithstanding the characterization of the interpretive process as an art, the ILC 

ultimately clarified that the question before it was “whether there were any rules for 

practising that art”.10 Thus, the Commission expressed its determination to “isolate and 

codify the comparatively few general principles which appear[ed] to constitute general 

rules for the interpretation of treaties”.11 Such enterprise ultimately resulted in the drafting 

of the well-known rules on treaty interpretation in Articles 31 and 32 VCLT. 

 

 
1.1. The method of the Vienna Convention 

 
The most remarkable achievement of the Vienna Convention is that Articles 31 and 32 

do not merely establish a list of techniques and interpretive instruments useful for the 

interpreter of an international treaty. To the contrary, the Convention has codified an 

interpretive method, developed on the basis of one particular interpretive approach among 

those that were discussed during both the works of the ILC and the Vienna Conference. 

 

 

7 ILC, ‘Report of the International Law Commission on the work of its eighteenth session’ (4 May-19 July 

1966) in Yearbook of the International Law Commission, 1966, vol II, 218. 
8 As confirmed by the comments of Governments welcoming a codification that included rules on 

interpretation. See, for instance, the comments by the Governments of the Union of Burma, Cyprus, 

Finland, Turkey, United States and the Socialist Federal Republic of Yugoslavia, in ILC ‘Law of Treaties: 
Comments by Governments on the draft articles on the law of treaties drawn up by the Commission at its 

fourteenth, fifteenth and sixteenth session’ in Yearbook of the International Law Commission, 1966, vol II, 

279 ff. 
9 ILC, ‘Report of the International Law Commission on the work of its eighteenth session’ (n 7) 218. This 

expression appears to have been first used by the ILC Special Rapporteur on the law of treaties Sir 

Humphrey Waldock, who had declared himself “anxious not to penetrate too deeply into the realm of logic 

and what might be described as the art of interpretation”. See: ILC 726th meeting (n 4) 20. 
10 Ibid, 23. Emphasis added. 
11 ILC, ‘Report of the International Law Commission on the work of its eighteenth session’ (n 7) 218-219. 
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Notably, the ILC examined at least three different approaches to the problem of treaty 

interpretation, differentiated on the basis of the relevance assigned to the elements of text, 

of purpose and of original intention of the parties.12 Ultimately, the Commission adopted 

an approach which can be described as ‘qualified textuality’.13 Such an approach is 

founded on the premise that the hermeneutical survey must be aimed at establishing the 

intention of the parties through objective and verifiable means. The primary instrument 

at the disposal of the interpreter is the text, which is “presumed to be an authentic 

expression of the intention of the parties”.14 The debate regarding the different 

interpretive approaches was even more evident during the Vienna Conference. In that 

occasion, the proposal of the US delegation to eliminate the rigid distinction between the 

general rule and the subsidiary means for interpretation was rejected, with the consequent 

confirmation of the prevalence of the objective approach over the subjective one.15 The 

method that derived from the choice of this approach is articulated in specific relations of 

parity and prevalence between the techniques and the instruments of interpretation that 

are mentioned in the provisions. 

The interpretive method prescribed under Articles 31 and 32 outlines a two-phased 

process. Article 31 enunciates the “General rule of interpretation”. The use of the singular 

term ‘rule’ is expressive of the drafters’ desire to emphasize that the process of 

interpretation mandated by the article is a unity and that the provisions of the article form 

a “single, closely integrated rule”.16 Indeed, Article 31 establishes a relation of parity 

between the techniques of textual, contextual and teleological interpretation, which shall 

equally contribute to the determination of the meaning of the interpreted treaty. Equal 

value shall thus be attributed to the elements of text, context and object and purpose, 

according to a holistic approach imposing no hierarchical relationship among the various 

 

12 Ibid, 218. 
13 Francis G Jacobs, ‘Variety of Approach to Treaty Interpretation: With Special Reference to the Draft 

Convention on the Law of Treaties before the Vienna Diplomatic Conference’ (1969) 18 International & 

Comparative Law Quarterly 318, 338; J G Merrils, ‘Two Approaches to Treaty Interpretation’ [1968-1969] 

Australian Yearbook of International Law 55, 79, defining the Vienna approach as a “modified literal 

approach”. 
14 Ibid, 220. The ILC explained that “…in consequence, the starting point of interpretation is the elucidation 

of the meaning of the text, not an investigation ab initio into the intention of the parties.” 
15 At the 33rd meeting of the Committee of the Whole, on 22 April 1968, the US amendment 

(A/CONF.39/C.1/L.156) was rejected by 66 votes to 8, with 10 abstentions. See: United Nations 

Conference on the Law of Treaties, ‘33rd meeting of the Committee of the Whole’ (26 March – 24 May 

1968) UN Doc A/CONF.39/C.1/SR.33, 185. 
16 ILC, ‘Report of the International Law Commission on the work of its eighteenth session’ (n 7) 220. 
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‘ingredients’ of the interpretive activity.17 The order in which the single techniques are 

exposed should not be understood as an indication of the contrary. Rather, the priority in 

exposition accorded to the terms of the interpreted provision merely reflects a logical 

prevalence that follows the natural progression of any interpretive exercise, starting from 

the more intrinsic elements, closer to the interpreter, and arriving to the examination of 

the more remote ones.18 In answering to the concern, expressed by some States, that the 

general rule of interpretation could result in a hierarchical order among the techniques, 

the ILC expressly confirmed that the method of Article 31 (at the time, Article 27) 

constitutes a “single combined operation” where all elements converge within a 

“crucible”, the meaning of the interpreted provision resulting from the interaction 

between these elements.19 

The operation of Article 31 may potentially be accompanied by a second phase, 

described in Article 32. As mentioned, the choice to separate the investigation of the 

original intention from the other techniques is the result of a precise stance within the ILC 

aimed at establishing the prevalence of the objective approach to interpretation over the 

subjective one. According to the ILC, such choice was “both justified and desirable”,20 

notwithstanding the diverging positions expressed during the drafting of the project and 

the adoption of the conventional text. It is only in this distinction that an order of 

prevalence among the various techniques emerges. The travaux préparatoires and the 

 

17 Prosecutor v Katanga, ‘Judgment pursuant to Article 74 of the Statute’ (7 March 2014) ICC-01/04-01/07, 

paras 44-45; The Rhine Chlorides Arbitration concerning the Auditing of Accounts (The Netherlands v 

France) (12 March 2004) PCA Case no 2000-02, para 62. 
18 Anthony Aust, Modern Treaty Law and Practice (CUP 2007) 234. See also: Mark E Villiger, ‘The Rules 

on Interpretation: Misgivings, Misunderstandings, Miscarriage? The ‘Crucible’ Intended by the 
International Law Commission’ in Enzo Cannizzaro (ed), The Law of Treaties Beyond the Vienna 

Convention (OUP 2011) 114. 
19 ILC, ‘Report of the International Law Commission on the work of its eighteenth session’ (n 7) 219-220. 

Affirming that all elements referred to in Article 31 shall concur in the determination of meaning, with no 

element being assigned a decisive weight, does not exclude that the Convention’s interpretive method still 
leaves “ample scope of manoeuvre”, granting the interpreter the freedom to attribute special relevance to 

one or more elements on a case-by-case basis. See: Joost Pauwelyn and Manfred Elsig, ‘The Politics of 

Treaty Interpretation’ in Jeffrey L Dunoff and Mark A Pollack (eds), Interdisciplinary Perspectives on 

International Law and International Relations (CUP 2012) 450. The ILC itself has recently reaffirmed that 

“[t]he obligation to place “appropriate emphasis on the various means of interpretation” may, in the course 

of the interpretation of a treaty in specific cases, result in a different emphasis on the various means of 

interpretation depending on the treaty or on the treaty provisions concerned. This is not to suggest that a 

court or any other interpreter is more or less free to choose how to use and apply the different means of 

interpretation”. See: ILC, ‘Report of the International Law Commission on the work of its sixty-fifth 

session’ (6 May–7 June and 8 July–9 August 2013) in Yearbook of the International Law Commission, 

2013, vol II, Part Two, 18, para 15. 
20 ILC, ‘Report of the International Law Commission on the work of its eighteenth session’ (n 7) 220. 
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circumstances surrounding the conclusion of the treaty thus constitute ‘supplementary’ 

means of interpretation, recourse to which may be had only in order to confirm the 

meaning resulting from the application of the general rule or to determine meaning when 

the application of Article 31 leaves it ambiguous or obscure or leads to a result which is 

manifestly absurd or unreasonable. 

The post-VCLT practice has certainly proven the success of the Convention’s 

interpretive rules, which were regarded from the outset as “one of the most remarkable 

achievements of the Vienna Convention”.21 The ICJ makes recourse to such rules on a 

daily basis and has repeatedly confirmed their customary nature.22 Other international 

tribunals have praised the Convention’s method of interpretation for it codifies logical 

and practical principles of interpretation that originate from domestic legal systems and 

are expressive of common sense.23 This notwithstanding, the existence of a binding set of 

rules for the interpretation of treaty texts does not appear to have settled the question of 

legal interpretation in international law once and for all. 

On the one hand, as far as Articles 31 and 32 VCLT are concerned, debates continue 

over their legal status, the interpretative approach they endorse and the boundaries they 

set in defining how interpretation shall be carried out.24 Scholars continue to debate over 

the nature of rules of interpretation, dividing over those who consider them proper legal 

rules that mandate a certain interpretive behavior25 and those considering them as mere 

 
21 Paul Reuter, Introduction au droit des traités (Presses Universitaires de France 1985) 85. 
22 Inter alia: LaGrand (Germany v USA) [2001] ICJ Rep 466, para 99; Avena and Other Mexican Nationals 
(Mexico v USA) [2004] ICJ Rep 12, para 83; Legal Consequences of the Construction of a Wall in the 

Occupied Palestinian Territory (Advisory Opinion) [2004] ICJ Rep 136, para 94; Application of the 

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v Serbia 

and Montenegro) [2007] ICJ Rep 43, para 160; Dispute Regarding Navigational and Related Rights (Costa 

Rica v Nicaragua) [2009] ICJ Rep 213, para 47; Pulp Mills on the River Uruguay (Argentina v Uruguay) 

[2010] ICJ Rep 14, para 65. 
23 See, for instance: Prosecutor v Kanyabashi, ‘Joint Separate and Concurring Opinion of Judge Wang 

Tieya and Judge Rafael Nieto-Navia to the Decision on the Defence Motion for Interlocutory Appeal on 

the Jurisdiction of Trial Chamber I’, ICTR-96-15, AC (3 June 1999) para 11; Prosecutor v Ayyash et al, 
‘Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration, 

Cumulative Charging’, STL-11-01, AC (16 February 2011) para 26. 
24 Duncan B Hollis, ‘The Existential Function of Interpretation in International Law’ in Andrea Bianchi, 

Daniel Peat and Matthew Windsor (eds), Interpretation in International Law (OUP 2015) 81. 
25 Owen M Fiss, ‘Objectivity and Interpretation’ (1982) 34 Stanford Law Review 739, who defines the 

legal rules of interpretation as ‘disciplining rules’. According to the author, this approach does not 

contradict the idea that the interpreter has a creative role in the determination of the content of the 

interpreted norm. The author rather submits that the freedom of the interpreter is not absolute, since the 

interpretive activity is “disciplined by a set of rules that specify the relevance and weight to be assigned to 

the material (e.g., words, history, intention, consequence), as well as by those that define basic concepts 



21  

discretional methodological devices at the disposal of the interpreter.26 Additionally, 

scholars adopting different approaches to interpretation continue to find in Articles 31 

and 32 proof of endorsement of their own approach. Thus, the Vienna Convention’s 

paradigm is often simultaneously described as textualist, teleological or even subjectivist, 

depending on the viewer’s approach.27 Finally, the flexibility of the Vienna Convention 

method appears to have given rise to the understanding that interpreters may depart from 

those rules, legitimizing recourse to partially different methods of interpretation on the 

basis of the peculiar nature and content of the interpreted treaty. Scholars have pointed 

out that, while the Vienna Convention rules have generally brought about a certain degree 

of uniformity in the interpretive activity of international tribunals, a closer look at these 

tribunals’ practice reveals a phenomenon of interpretive fragmentation.28 For instance, 

specialized rules of interpretation have been identified in the practice of international 

 

 

 

 

and that established the procedural circumstances under which the interpretation must occur”. In the same 

vein, see also Richard Gardiner, Treaty Interpretation (OUP 2008) 36-38, according to whom the rules on 

interpretation (Articles 31-33 VCLT specifically) are of mandatory application, notwithstanding that, in 
their application, they do not prescribe the performance of a strictly mechanical operation, but rather leave 

ample room of manoeuvre to the interpreter; Alexander Orakhelashvili, The Interpretation of Acts and 

Rules in Public International Law (OUP 2008) 309; Ulf Linderfalk, On the Interpretation of Treaties. The 

Modern International Law as Expressed in the 1969 Vienna Convention on the Law of Treaties (Springer 

2007) 4-9. 
26 Stanley Fish, ‘Fish v. Fiss’ (1984) 36 Stanford Law Review 1325, and more recently: Isabelle Van 
Damme, Treaty Interpretation by the WTO Appellate Body (OUP 2009); Jan Klabbers, ‘Virtuous 

Interpretation’ in Malgosia Fitzmaurice et al (eds), Treaty Interpretation and the Vienna Convention on the 
Law of Treaties: 30 Years on (Martinus Nijhoff 2010). 
27 According to Hollis, “the VCLT’s ‘crucible’ method for interpretation actually perpetuates debates over 

the proper purpose(s) of interpretation”: Duncan B Hollis, ‘Interpretation and International Law’, Legal 

Studies Research Paper Series, Research Paper 42 (2015) 8. See, for instance: Andrea Bianchi, ‘Textual 

Interpretation and (international) law reading; the myth of (in)determinacy and the genealogy of meaning’, 

in Pieter HF Bekker (ed), Making Transnational Law Work in the Global Economy - Essays in Honour of 

Detlev Vagts (CUP 2010) 36, according to whom the Vienna Convention’s prevailing paradigm is textual 

determinacy. On the idea that the Vienna Convention is not hostile to a subjective approach, but rather it 

fully endorses it, see: Julian Davis Mortenson, ‘The Travaux of Travaux: is the Vienna Convention Hostile 

to Drafting History?’ (2013) 107 AJIL 780. 
28 Contrary to scholars belonging to the so-called ‘Unity School’, followers of the ‘Diversity School’ 

acknowledge the interpretive fragmentation characterizing the international tribunals’ case-law and accept 
that this necessarily results from the inherent differences between types of treaties, based on their nature 

and content. See: Arnold D McNair, ‘The Functions and Differing Legal Character of Treaties’ (1930) 11 

British Yearbook of International Law 100; Rudolf Bernhardt, ‘Thoughts on the Interpretation of Human 

Rights Treaties’ in Franz Matscher and Herbert Petzold (eds), Protecting Human Rights: The European 

Dimension: Studies in Honour of Gérard J Wiarda (Carl Heymann 1988); Joseph HH Weiler, ‘The 

Interpretation of Treaties: A Re-Examination Preface’ (2010) 21 European Journal of International Law 

507. For a general overview of the debate between the two Schools, see: Michael Waibel, ‘Uniformity 

versus Specialization (2): A Uniform Regime of Treaty Interpretation?’ in Christian Tams et al (eds), 

Research Handbook on the Law of Treaties (Edward Elgar 2014). 
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tribunals with regards to human rights treaties,29 as well as to treaties establishing 

international organizations.30 

On the other hand, the ‘external’ reach of the VCLT interpretive method remains, 

to some extent, unclear. Despite the great progress that the Vienna rules have brought to 

the discussion on interpretation in international law, the interpretation of non-treaty 

sources remains formally unregulated by the Convention. The extent to which the 

Convention’s interpretive method can be used for the interpretation of different sources 

of international law is still an underdeveloped field of research, with only uncertain and 

preliminary results in academic works and international tribunals’ practice.31 The search 

for interpretive rules applicable to other sources of international law, namely unilateral 

acts and declarations, decisions of international organizations, as well as the controversial 

question of interpretation of customary law,32 has given rise to considerable uncertainty 

and discussions. 

 

 

 

 

 
 

29 Interpretation of human rights treaties appears to be characterized by a focus on the principle of 

effectiveness, as well as on teleological arguments, in order to justify evolutionary interpretive outcomes. 
Generally: Eirik Bjorge, Evolutionary Interpretation of Treaties (OUP 2014). 
30 Special attention has been devoted by the ICJ and legal literature to the application of a partially unique 

hermeneutics to constitutive instruments of international organizations. See: Legality of the Use by a State 

of Nuclear Weapons in Armed Conflict (Advisory Opinion) [1996] ICJ Rep 66, para 19, where the Court 

affirmed that, while constituent instruments of international organizations are formally multilateral treaties 

subject to the rule of interpretation provided by the VCLT, still these instruments “are also treaties of a 

particular type; their object is to create new subjects of law endowed with a certain autonomy, to which the 

parties entrust the task of realizing common goals. Such treaties can raise specific problems of interpretation 

owing, inter alia, to their character which is conventional and at the same time institutional; the very nature 

of the organization created, the objectives which have been assigned to it by its founders, the imperatives 

associated with the effective performance of its functions, as well as its own practice, are all elements which 

may deserve special attention when the time comes to interpret these constituent treaties.” See also: Peter 

Quayle, ‘Treaties of a Particular Type: The ICJ’s Interpretative Approach to the Constituent Instruments of 

International Organizations’ (2016) 29 Leiden Journal of International Law 853. 
31 On the difficulty associated with this task see, for instance: ILA Study Group on the Content and 
Evolution of the Rules of Interpretation, ‘Preliminary Report’ (7-11 August 2016). 
32 Whether customary norms may be ‘interpreted’, just as any other written norm of international law, or 

merely ‘identified’ is subject to much academic discussion. See, in favour: Robert Kolb, Interprétation et 

création du droit international: esquisses d’une herméneutique juridique moderne pour le droit 
international public (Bruylant 2006) 219; Denis Alland, ‘L’interprétation du droit international public’ 

(2014) 362 Recueil des Cours 41, 82-88; Panos Merkouris, Article 31(3)(c) of the VCLT and the Principle 

of Systemic Integration: Normative Shadows in Plato’s Cave (Martinus Nijhoff 2015); North Sea 

Continental Shelf (Germany v Denmark and the Netherlands) (Judgment) (Dissenting Opinion of Judge 

Tanaka) [1969] ICJ Rep 3, 181. Contra: Maarten Bos, A Methodology of International Law (North-Holland 

1984) 109; Rudolf Bernhardt, ‘Interpretation in International Law’ in Rudolf Bernhardt and Rudolf L 

Bindschedler (eds), Encyclopedia of Public International Law (North-Holland 1992) 1417. 
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1.2. …and its applicability beyond the law of treaties 

 
Against this background, the applicability of the Vienna Convention method to other 

sources of international law should not be taken for granted. In the absence of a binding 

set of rules designed to regulate the process of interpretation of sources different from 

treaties, similar to the Vienna Convention method, a number of alternatives are open to 

the interpreters of international law. First, the Vienna Convention method can be said to 

apply ipso jure; second, its method can be applied mutatis mutandis; finally, the Vienna 

Convention paradigm can be rejected, in favour of the development of an entirely 

different set of rules. 

As a first point, it might be claimed that the Vienna Convention model applies to 

other sources ipso jure, because the lack of a specific discipline allows resort to the only 

existing set of rules.33 However, whereas the Vienna Convention method is the only 

codified, binding interpretive method in international law, it is far from the only available 

option.34 Other methods of interpretation of international rules have been proposed. 

Recent practice, indeed, offers interesting attempts at the development of different 

interpretive methods for different types of sources. 

The most interesting attempt to elaborate a comprehensive and specific method for 

a source different from treaties are the ILC Guiding Principles applicable to unilateral 

declarations of States capable of creating legal obligations. Guiding Principle 7 

establishes that “[a] unilateral declaration entails obligations for the formulating State 

only if it is stated in clear and specific terms. In the case of doubt as to the scope of the 

obligations resulting from such a declaration, such obligations must be interpreted in a 

restrictive manner. In interpreting the content of such obligations, weight shall be given 

first and foremost to the text of the declaration, together with the context and the 

 

 

 
 
 

33 This argument is supported in at least one scholarly work, in which the author takes the view that 

“[a]ltough not formally applicable to [Security Council] resolutions, Articles 31 and 32 of the [Vienna] 

Convention constitute customary law on interpretation which, given that there is no alternative set of 

interpretative rules, must be deemed to apply to resolutions.” See: Alexander Orakhelashvili, Collective 

Security (OUP 2011) 40. Admittedly, the same author in other works seems to endorse a less bold position, 

proposing a mutatis mutandis application of the VCLT to Security Council resolutions, rather than an 

application of the Convention ipso jure. 
34 See: Alland (n 32) 157-160. 
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circumstances in which it was formulated”.35 Notwithstanding the Special Rapporteur’s 

original submission that “[t]he rules of interpretation on unilateral acts must be based on 

the consolidated rules laid down in the 1969 and 1986 Vienna Conventions, adapted, of 

course, to the specific characteristics of unilateral acts”,36 it appears from the final text of 

Guiding Principle 7 that the general consensus over the interpretive method for unilateral 

declarations of States diverges considerably from the Vienna Convention and may not be 

considered as an ‘adaptation’ of its Articles 31 and 32.37 Indeed, the Guiding Principles 

elaborate two distinct interpretive rules for addressing two different interpretive problems 

– determining whether a legal obligation exists and interpreting its content.38 Both rules 

are irreconcilable with the VCLT. On the one hand, Guiding Principle 7 introduces a 

considerable constraint for the interpreter when determining whether a declaration is 

binding. It imposes a restrictive approach whereby a legal obligation can only be 

established on the basis of “clear and specific” language, a constraint that the VLCT 

method does not accommodate. On the other hand, when interpreting the content of the 

obligation, it allows liberal resort to all circumstances, including extra-textual elements, 

that might help in identifying the original intention of the author State, which is 

considered to acquire a fundamental importance in the context of unilateral acts of 

 

 

 

 

 
 

 

35 ILC, ‘Guiding Principles applicable to unilateral declarations of States capable of creating legal 

obligations, with commentaries thereto’ in Yearbook of the International Law Commission, 2006, vol II, 

part Two, 161. Emphasis added. 
36 ILC, ‘Fourth report on unilateral acts of States, by Mr. Víctor Rodríguez Cedeño, Special Rapporteur’ 

(30 May 2001) UN Doc A/CN.4/519, para 129. 
37 Admittedly, the commentary to Guiding Principle 7 might reinforce the view that the method it embodies 

is nothing but an analogical application of the Vienna Convention method. However, reference is made to 

the analogical application of single techniques included in the Vienna Convention, rather than the method 
of arts. 31 and 32 as a whole, which is constituted by more of the sum of the techniques it mentions. See: 

ILC, ‘Guiding Principles applicable to unilateral declarations of States capable of creating legal obligations, 

with commentaries thereto’ (n 35) 378. The approach endorsed by the ILC in Guiding Principle 7 is 

described as “very different” from that of the VCLT in: Michael C Wood, ‘The Interpretation of Security 

Council Resolutions, Revisited’ in Frauke Lachermann and Rüdiger Wolfrum (eds), Max Planck Yearbook 

of United Nations Law Online (Brill 2017) 10. 
38 Several members of the ILC had expressed their concern over the need to distinguish between the 

determination of an act’s bindingness and the determination of its content and to develop distinct 

interpretive rules accordingly. See: comments by Pellet and Gaja, in ILC, ‘Summary record of the 2695th 

meeting’ (25 July 2001) UN Doc A/CN.4/SR.2695, paras 4 and 13; comments by Lukashuk and 

Economides in ILC, ‘Summary record of the 2696th meeting’ (26 July 2001) UN Doc A/CN.4/SR.2696, 

paras 3 and 55. 
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States.39 Such method arguably rejects the fundamental paradigm of the Vienna 

Convention method, i.e. the ‘objective’ textual approach.40 

Interestingly, though, the drafting history of the Guiding Principles shows that the 

ultimate rejection of the Vienna paradigm represented the last step in a long discussion 

over the role of Articles 31 and 32 for the interpretation of unilateral acts. The 

Commission’s Special Rapporteur subscribed to the idea that any attempt to elaborate an 

interpretive approach should be based on the verification of the applicability of the Vienna 

Convention method mutatis mutandis to the interpreted source.41 Such verification should 

be conducted by analyzing the particular features that distinguish the different source 

under analysis from treaties, and determining whether these features suggest the rejection 

of one or more canons of the Vienna method or of its approach altogether. On this basis, 

the ultimate adoption of autonomous techniques of interpretation can be intended as the 

result of the emphasis placed on the two different features characterizing unilateral acts 

of States, namely the fact that they may entail a self-imposed restriction on the State’s 

 

 

 

 

 

 

 

 

 

39 It must be noted that in his Fourth report the Special Rapporteur, desirous to convey a ‘subjective’ 
approach to the interpretation of unilateral acts, had proposed to formulate a ‘General rule of interpretation’ 

according to which “[a] unilateral act shall be interpreted in good faith in accordance with the ordinary 

meaning given to the terms of the declaration in their context and in the light of the intention of the author 

State.” Scholars have noted that a similar emphasis on the intention of the author would have been 

inapposite, as it would have introduced intention as a free-standing interpretive factor along with the text, 

rather than conceive it as the very aim of interpretation. See: Orakhelashvili, The Interpretation of Acts and 

Rules (n 25) 466. The Guiding Principles ultimately did not include the expression proposed by the Special 

Rapporteur. See footnote 43 below. 
40 It is worth noticing that the ILC confirmed its different approach to the interpretation of unilateral acts 

of States in its work on reservations to treaties. Notably, guideline 4.2.6. of the ILC Guide to Practice on 
Reservations to Treaties, dealing with the interpretation of reservations in general, states that “[a] 

reservation is to be interpreted in good faith, taking into account the intention of its author as reflected 

primarily in the text of the reservation, as well as the object and purpose of the treaty and the circumstances 

in which the reservation was formulated.” In the commentary, the ILC reiterated that “the interpretation of 

a unilateral act aims to establish the intention of the author of the act” and that such intention is to be found 

in the first place in the actual text of the reservation, but also in other elements accompanying the text and 

explaining the reasons for the reservation, and possibly the circumstances of its formulation, thus rejecting 

the distinction between the general rule and the supplementary means of interpretation typical of the Vienna 

Convention. See: ILC, ‘Guide to Practice on Reservation to Treaties’ in Report of the International Law 

Commission on the work of its sixty-third session (26 April – 3 June and 4 July – 12 August 2011) UN Doc 

A/66/10/Add.1, 469. 
41 ILC, Fourth report on unilateral acts of States (n 36) para 102. 
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freedom of action, i.e. on sovereignty,42 and their unilateral, rather than conventional 

nature.43 

Thus, the ILC approached the question of the interpretive method for a source 

different from treaties by testing the applicability of the VCLT against the peculiar 

features of the source, and eventually rejected the defining aspects of the method for treaty 

interpretation precisely on this basis. 

Such an approach reflects the position taken by the ICJ on the interpretation of 

optional clauses pursuant to Article 36(2) ICJ Statute in Fisheries Jurisdiction, where the 

bench underlined that Articles 31 and 32 VCLT “may only apply analogously to the 

extent compatible with the sui generis character” of the analyzed source.44 Similarly, the 

decision of the ITLOS Seabed Disputes Chamber in its Advisory Opinion of 1 February 

2011 to interpret the regulations adopted by the International Seabed Authority in 

accordance with the Vienna Convention method by way of analogy was precisely justified 

by the consideration of the fundamental similarities between those sources.45 

 

 

 

 

 
42 The ILC took into account, in this respect, the ICJ dictum in Nuclear Tests according to which “[w]hen 

States make statements by which their freedom of action is to be limited, a restrictive interpretation is called 

for”. See: Nuclear Tests (Australia v France) (Judgment) [1974] ICJ Rep 253, para 44. Similar comments 

and references to the ICJ precedents confirming this position were also made by States. See, for instance, 

the comment of Argentina in: ILC, Fourth report on unilateral acts of States (n 36) para 108. 
43 It was observed that the unilateral nature of the act entails the possibility of a difference between the 

declared will and the real will of the author State. As a consequence, the necessary prevalence of the real 

will militates towards a more intensive search for such intention, ultimately resulting in the rejection of the 

objective approach in favour of a more subjective one. ILC members, while agreeing on the need to put 

greater emphasis to the search for intent, discussed, however, over the appropriate technique for searching 

that intent. Thus, whereas the original draft articles proposed by the Special Rapporteur included the 
element of intention within the general rule, but still maintained the distinction between a general rule and 

supplementary means, the ultimate text of Guiding Principle 7 no longer contains a two-phased approach, 

placing the elements of text, context and circumstances of formulation all on the same level. See, on this 

point, the comment by Simma in ILC, Summary record of the 2695th meeting (n 36) para 44, who affirmed: 

“[t]he interpretation of international treaties, like the best literary works, took on a life of its own, 

transcending the author’s intent, and therefore objective interpretation carried great weight. The objective 

approach must nonetheless be used with great caution in the case of unilateral acts. As other members had 

observed, there should be greater emphasis on the true will of the State concerned, not just what was 

disclosed … As Mr. Gaja had said, supplementary means of interpretation and, perhaps, some other 

elements should be included in the basic rule on interpretation.” 
44 Fisheries Jurisdiction (Spain v Canada) (Judgment) [1998] ICJ Rep 432, para 46. 
45 Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to Activities in 

the Area (Advisory Opinion of 1 February 2011) ITLOS Reports 2011, para 60. The Chamber considered 

that the analogical application was justified because, like treaties, “these instruments are binding texts 
negotiated by States and adopted through a procedure similar to that used in multilateral conferences”. 
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1.3. The Vienna Convention method and resolutions of the Security Council: a 

problematic relationship 

The above discussion has shown that, in analyzing how a source unregulated by the VCLT 

should be interpreted, there is a tendency in international practice to refuse an automatic 

application of the Vienna Convention method. While such method is taken into account 

as a fundamental point of reference, the applicability of the method to different sources 

is generally tested against the different characteristics of the interpretandum. It is thus 

submitted that, in order to identify the most appropriate interpretive method for sources 

that are not treaties, it is first and foremost essential to verify whether there are reasons 

justifying the mutatis mutandis application of the Vienna Convention rules. Only when 

this test fails, it is reasonable to evaluate the possibility to develop a different interpretive 

method. 

Among written sources of international law which are not treaties, resolutions of 

the Security Council are arguably the one that raises the greatest and most frequent 

interpretive problems and that mostly necessitates the consolidation of a clear and 

mandatory set of interpretive rules. Indeed, resolutions present an interpretive problem 

similar to that presented by treaties, if not greater.46 It is submitted that the far-reaching 

power of decision of the Council raises questions of legal certainty that render the 

interpretation of its acts an issue of outmost importance.47 Yet, no codified method of 

interpretation similar to the one included in the VCLT has been developed for resolutions 

of the Security Council. Such lack of a codified clear set of interpretive principles for 

resolutions has caused, and continues to cause, important practical consequences: some 

of the most hotly debated issues in literature and international case-law derive, directly 

or indirectly, from divergences in the interpretation of specific Security Council 

resolutions.48 

 
46 Joy Gordon, ‘Political Hermeneutics: Three Moments of Interpretation of UN Security Council 

Resolutions’ (2015) 41 Philosophy and Social Criticism 751, 752. 
47 Jochen A Frowein, ‘Unilateral Interpretation of Security Council Resolutions - a Threat to Collective 

Security?’ in Volkmar Götz, Peter Selmer and Rüdiger Wolfrum (eds), Liber amicorum Günther Jaenicke- 

Zum 85. Geburtstag (Springer 1998) 98. 
48 Some paradigmatic examples are capable of picturing the latitude of the debate over the determination 

of the meaning and effects of UN Security Council resolutions. See, for instance, States’ disagreement on 

the bindingness of resolution 242 (1967) on the Israel-Palestine conflict in light of its unclear wording; the 

discussions emerged following the adoption of resolutions 1441 (2002) on Iraq, 1973 (2011) on Libya and 

2249 (2015) against ISIL, regarding the interpretive problems arising out of authorizations to the use of 
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Notoriously, the ICJ addressed the problem of interpretation of Council resolutions 

in its Advisory Opinions on the Legal Consequences for States of the Continued Presence 

of South Africa in Namibia (1971) and on the Accordance with International Law of the 

Unilateral Declaration of Independence in Respect of Kosovo (2010). While the Court’s 

attempts cannot be considered conclusive, as they did not significantly contribute to settle 

the issue of interpretation of Council resolutions due to their indeterminacy, a brief 

analysis of these pronouncements can offer additional insights on how the Court 

approached the search for the interpretive method of sources other than treaties. 

In its Namibia advisory proceedings, the Court was requested by the Security 

Council to render an Opinion on the bindingness for States of resolution 276 (1970), in 

which the Council had declared that the continued presence of South Africa in Namibia 

was contrary to international law. The Court determined that the declaration contained in 

the resolution had binding effects on States by virtue of Article 25 of the Charter. To those 

States objecting that the language of the resolution was merely exhortative, rather than 

mandatory, the Court replied that 

 

[t]he language of a resolution of the Security Council should be carefully analyzed before a 

conclusion can be made as to its binding effect. In view of the nature of the powers under Article 
25, the question whether they have been in fact exercised is to be determined in each case, having 

regard to the terms of the resolution to be interpreted, the discussions leading to it, the Charter 

provisions invoked and, in general, all circumstances that might assist in determining the legal 

consequences of the resolution of the Security Council.49 

 

 

Even though the Court elaborated its reasoning in connection with a specific 

interpretive problem, namely the determination of a resolution’s bindingness, in the 

following years the above-mentioned passage from the Namibia Advisory Opinion was 

considered to bear persuasive authority in guiding the interpretation of resolutions 

generally. In the passage, the Court made no express reference to the Vienna Convention, 

but it recalled at least some of the VCLT techniques, such as the textual and contextual 

interpretation as well as the ‘historical’ interpretation. However, the Court did not specify 

 

force; for the interactions between sanctions imposed by the Security Council in the context of the fight 

against terrorism and the protection of fundamental rights, see the Kadi saga; for the capacity of a referral 

to the International Criminal Court to derogate general international law norms on the immunity of Heads 

of States, see the issue of States’ failure to arrest and surrender the then Sudanese President Al Bashir. 
49 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 

Notwithstanding Security Council Resolution 276 (1970) (Advisory Opinion) [1971] ICJ Rep 16, para 114. 

Emphasis added. 
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the relationship between these techniques, rendering it difficult to establish to what extent 

the Court considered such method to provide assistance in its interpretive process.50 

The Court attempted to offer a clearer account of its interpretive method in its more 

recent Kosovo Advisory Opinion. In that occasion, the Court directly addressed the 

relevance of the Vienna Convention for the interpretive activity of resolutions, specifying 

that 

 
[w]hile the rules on treaty interpretation embodied in Articles 31 and 32 of the Vienna Convention 
on the Law of Treaties may provide guidance, differences between Security Council resolutions and 
treaties mean that the interpretation of Security Council resolutions also require that other factors be 

taken into account.51 

 
 

The Court subsequently identified some of the peculiar features of resolutions, 

particularly those related to their adopting procedure, that would justify the adoption of a 

different interpretive method. The bench observed that because resolutions are adopted 

by a single, collective organ, the resulting text is attributable to the organ as such, rather 

than to the single States composing it; moreover, resolutions can bind all member States, 

including those that have not participated in their formulation. The Court further argued 

that 

 

[t]he interpretation of Security Council resolutions may require the Court to analyse statements by 

representatives of members of the Security Council made at the time of their adoption, other 

resolutions of the Security Council on the same issue, as well as the subsequent practice of relevant 

United Nations organs and of States affected by those given resolutions.52 

 

 
 

Despite being apparently driven by the desire to offer a clearer picture on how 

resolutions of the Security Council are to be interpreted, the Court arguably did not shed 

much light on the actual method that interpreters should follow.53 More specifically, while 

 

50 Michael Byers, ‘Agreeing to Disagree: Security Council Resolution 1441 and Intentional Ambiguity’ 
(2004) 10 Global Governance 165, 177. 
51 Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo 

(Advisory Opinion) [2010] ICJ Rep 403, para 94. Emphasis added. 
52 Ibid. 
53 See the critique of Antonello Tancredi, ‘Il parere della Corte internazionale di giustizia sulla 

dichiarazione d’indipendenza del Kosovo’ (2010) 93 Rivista di diritto internazionale 994, 1031, who 

observes that, after elaborating an “interesting” set of interpretive elements, the Court itself does not 

actually apply it in practice, utilizing its own method partially and inconsistently. See also: Dire Tladi, 

‘Interpretation of Protection of Civilians Mandates in United Nations Security Council Resolutions’ in Dan 

Kuwali and Frans Viljoen (eds), By All Means Necessary: Protecting Civilians and Preventing Mass 

Atrocities in Africa (Pretoria University Law Press 2017) 76, holding that the differences highlighted by 
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highlighting some peculiar characteristics that differentiate resolutions from treaties, the 

Court did not elaborate a specific and comprehensive interpretive method autonomous 

from the Vienna Convention on the basis of these features. Once again, the Court confined 

itself to indicating some of the additional elements that might be relevant for the 

interpretation of resolutions, without clarifying the relationship between them in terms of 

prevalence or emphasis. 

As a result of such ambiguity, scholars have drawn diverging conclusions from the 

Court’s dictum, qualifying the Court’s approach either as an application of the Vienna 

Convention’s method54 or as a departure from it, favouring the search for the original 

intention of the Council over the resolution’s text.55 Notwithstanding such ambiguity, the 

Court can be considered, at the very least, to have confirmed its general approach to the 

interpretation of sources different from treaties, affirming that, while the VCLT remains 

a fundamental point of departure for interpreters, the search for a specific method of 

interpretation should be based on a careful consideration of the peculiar features of the 

interpreted source that differentiate it from treaties, which could justify a deviation in the 

interpretive approach. 

In light of the above considerations, the present research is based on the premise 

that the application of the Vienna Convention’s interpretive method to resolutions of the 

Security Council cannot be taken for granted, but shall be tested on the basis of both a 

theoretical framework aimed at assessing its adaptability to the instrument under 

consideration and a survey of the relevant international practice. The present inquiry shall 

thus begin with a preliminary review of the nature, typology and potential effects of UN 

 

the ICJ pertain to how a text comes into being, but “that in itself does not make the elucidation of the text 

of a resolution any different from the elucidation of the text of a treaty.” 
54 Alexander Orakhelashvili, ‘Unilateral Interpretation of Security Council Resolutions: UK Practice’ 

(2010) 2 Goettingen Journal of International Law 823, 826, affirming that the Court’s emphasis on the 
resolution’s text in the light of its object and purpose was essentially consistent with the Vienna 

Convention’s method. See also: Andrea Gioia, ‘Decisions of the UN Security Council of Indefinite 

Duration: How to Define the Limits of their Validity’ in Peter Hilpold (ed), Kosovo and International Law: 

The ICJ Advisory Opinion of 22 July 2010 (Brill 2012) 201, holding that “[t]he factors referred to by the 

Court are not so very different, mutatis mutandis, from those referred to in Article 31 of the 1969 Vienna 

Convention on the Law of Treaties”. 
55 Paolo Palchetti, ‘L’interprétation des resolutions du Conseil de Sécurité à la lumière de l’avis de la Cour 

Internationale de Justice sur le Kosovo’ in Maurizio Arcari and Louis Balmond (eds), Questions de droit 

international autour de l’avis consultatif de la Cour Internationale de Justice sur le Kosovo (Giuffrè 2011) 

163, who considers that, by putting emphasis on the resolution’s object and purpose, the Court was actually 

able to undermine the conceptual distinction between Articles 31 and 32, resorting to the supplementary 

means of interpretation directly. 
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Security Council resolutions in the system of sources of international law, in order to be 

able to pinpoint the peculiar features characterizing UN Security Council resolutions as a 

source of international law that may reflect on their interpretive method. Furthermore, the 

present Chapter will verify how literature has considered these peculiar features of 

resolutions so far, and what types of changes have been proposed as a consequence. 

 

 
2. The place of UN Security Council decisions in the system of international law 

sources 

Any inquiry on the interpretive method applicable to a particular source of law shall start 

with a preliminary consideration of the status of that source within its legal order. It is 

thus of paramount importance, first, to clarify to what extent the acts of the Security 

Council can qualify as ‘sources’ of international law and, second, to identify the place 

these instruments occupy in the system of international law sources. 

Recognized ‘formal’ sources of international law are enlisted in Article 38 of the 

ICJ Statute. Even though such provision is merely addressed at the ICJ, defining the law 

the Court should confine itself to apply, the provision’s opening sentence affirms that the 

function of the Court is “to decide in accordance with international law”,56 thus 

confirming that Article 38 aims at displaying the current status of the sources system in 

international law generally.57 Among the primary sources, Article 38(1) enlists: (a) 

international conventions, (b) international custom and (c) general principles of law 

recognized by “civilized” nations, while judicial decisions and the teachings of the most 

highly qualified publicists appear in lett. (d) as “subsidiary means for the determination 

of rules of law”. 

Binding decisions issued by organs of international organizations do not appear 

included in the list. This, however, does not mean that they cannot be considered ‘sources’ 

of international law. Formal sources of international law are indeed those methods or 

procedures by which international law is created,58 i.e. “law-creating processes”.59 While 

not all decisions of an international organization may qualify as a source of international 

 

56 UN Statute of the International Court of Justice (26 June 1945) USTS 993, art 38. 
57 Hugh Thirlway, The Sources of International Law (OUP 2019) 9. 
58 Herbert W Briggs, The Law of Nations: Cases, Documents and Notes (Appleton-Century-Crofts 1952) 

44. 
59 Georg Schwarzenberger, International Law (vol I, Stevens & Sons, 1957) 26-27. 
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law, “but only those which direct themselves to members of the organization and bind 

them as to their conduct”,60 binding decisions of the Security Council certainly fit the said 

definition, as they are capable of introducing new rights and obligations for member 

States. As such, no doubts can be cast over the normative force of Security Council’s 

binding decisions as forms of “delegated law-making”.61 Moreover, it shall be noted that 

the qualification of formal sources may only pertain to those Security Council acts that 

have an external effect, i.e. are addressed to other subjects of international law, 

particularly member States, rather than internal or organizational acts directed at other 

organs of the UN and that form part of the internal law of the organization, unless they in 

some way affect the legal position of external actors.62 Scholars tend to distinguish the 

two categories, as organizational acts only affect the structural features of the 

organization, but do not establish legal rights and obligations outside of it.63 

Notwithstanding their normative force, there is virtually universal consensus over 

the observation that decisions of international organizations are not ‘autonomous’ 

sources, in that they are rooted in the constitutive treaties of the international organization 

from which they draw their normative strength. Accordingly, an application of a binding 

resolution of the Security Council on the part of the ICJ would be performed on the basis 

of Article 38(1)(a) of the Statute, as the binding force of the resolution would, in any 

event, find its roots in the member States’ consent to the constitutive treaty of the 

organization, in particular to the provisions establishing that binding force.64 Under this 

light, the list of sources provided in the Statute would not contain a lacuna with respect 

 

 

 

 
60 Maarten Bos, ‘The Recognized Manifestations of International Law’ (1977) 20 German Yearbook of 

International Law 9, 25. The question whether recommendations of the Security Council can produce legal 

effects and can thus qualify as ‘sources’ along with binding decisions will be analyzed below. 
61 Mahnoush H Arsanjani, ‘The United Nations and International Law-Making’ (The Hague Academy, 
Public International Law Session Opening Lecture, 2012) 25, 29. 
62 See, for instance, the Security Council’s power to establish subsidiary organs: UN Charter (entered into 

force 1945) 1 UNTS XVI, art 29. 
63 See, on this point: Maarten Bos, ‘The Interpretation of Decisions of International Organizations’ (1981) 

28 Netherlands International Law Review 1, 2-4; Benedetto Conforti, The Law and Practice of the United 

Nations (Martinus Nijhoff 2005) 296. 
64 Thirlway (n 57) 26; see also Jorge Castañeda, Legal Effects of United Nations Resolutions (Columbia 

University Press 1969) 6, arguing that “there is no additional need, beyond Article 38 of the Statute, for a 

specific reference to the decisions of international bodies as a source of international law distinct from 

treaties”. Also: Tarcisio Gazzini, The Changing Rules on the Use of Force in International Law 

(Manchester University Press 2005) 13. 
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to decisions of international organizations, as these sources already fall within the scope 

of Article 38(1)(a). 

 

 
3. The acts through which the Security Council exercises its powers 

3.1. “Decisions” of the Security Council: an all-encompassing term 

 
In order to exercise the functions and powers granted to it under the UN Charter’s 

framework, the Security Council may adopt “decisions”. In the context of the Charter, the 

term “decision” has a twofold meaning. It is used either to denote the Council’s power to 

‘decide’, namely to adopt binding measures upon member States of the UN, or as a 

general term encompassing all Security Council acts. 

The former meaning is employed in a number of provisions, namely Articles 25, 

37(2), 39, 40, 41, 44, 48 and 49. In such cases, the term “decision” is employed to qualify 

Security Council’s acts based on their legal effects. The term “decision” is thereby used 

in juxtaposition to the term “recommendation”. 

By contrast, the latter meaning is assigned to the term “decision” specifically in 

Article 27. Under the said provision, “[d]ecisions of the Security Council … shall be made 

by an affirmative vote of nine members”. Such a reading finds confirmation in a 1950 

report of the Secretary-General to the General Assembly, explaining that “the term 

decision of the Security Council in Article 27 of the Charter refers to all types of action 

which the Security Council may take”.65 Thus, pursuant to this broad meaning, the 

Security Council adopts a “decision” each time it adopts a formal document resulting 

from the voting procedure under Article 27 of the Charter – or of a consensus procedure 

– whether such act is a “decision” or a “recommendation”. “Decision” is therefore an all- 

encompassing term that refers to all formal instruments adopted by the Security Council 

pursuant to the procedure of Article 27. It shall therefore be borne in mind that a 

difference exists between “decisions” of Security Council as a term indicating the 

substantive activity of the Council, and the formats of the acts adopted by the organ, in 

which such decisions are contained. 

 

65 UNGA, ‘Question of the Majority required for the Adoption by the General Assembly of Amendments 

to and Parts of Proposals relating to Important Questions’ (5th Session, 11 September 1950) UN Doc 

A/1356, paras 23-24. 
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3.2. Resolutions as the ordinary format for adopting decisions 

 
The resolution format of the Council’s acts is not provided for in the UN Charter, which, 

as illustrated above, only refers to the broad notion of “decision”. Rather, it developed in 

the Council’s practice a few years after the entry into force of the UN Charter.66 

Resolutions are nowadays the most common format for the acts of the Security Council. 

They are the ordinary instrument used by the Council to adopt substantive decisions. 

The Council’s Provisional Rules of Procedure do not establish a standard or fixed 

formal procedure for drafting resolutions. Therefore, guidance on the Council’s working 

methods and drafting procedure primarily comes from the organ’s own practice. As noted 

by Michael Wood, initiatives for proposing a draft resolution usually come directly from 

member’s delegations, as there is normally no input from the Office of the Legal 

Counsel.67 The first draft of the resolution is therefore discretionally redacted by the 

delegation of one Council member, the so-called ‘original mover’ or ‘penholder’,68 which 

then circulates the text among other delegations, normally within the context of informal 

working groups including only some of the Council’s delegations first, and subsequently 

at the informal consultations of the whole. 

The core of the drafting process lies in the intensive negotiation phase which takes 

place among Council members’ delegations when discussing the core content of the 

proposed resolution and the follow-up negotiation regarding each single paragraph. 

The result of the negotiation phase is the drafting of an official Council document. 

This document is a ‘blue’ draft resolution.69 At this stage, the document is almost in its 

 

 

66 Loraine Sievers and Sam Daws, The Procedure of the UN Security Council (OUP 2014) 374. The authors 

recall that, in the beginning of the Council’s activity, resolutions were not numbered as such. Only in 1964 

the decision was taken to number resolutions for publication and systematization purposes, also 

retroactively. 
67 Michael C Wood, ‘The Interpretation of Security Council Resolutions’ in Jochen A Frowein and Rüdiger 

Wolfrum (eds), Max Planck Yearbook of United Nations Law (vol 2, Kluwer 1998) 80. 
68 Note that some of the Provisional Rules of Procedure of the Security Council acknowledge the special 

position of the member State proponing a draft resolution. For instance, the ‘original mover’ has the right 

to object to a separate vote on parts of its draft according to provisional Rule 32, and has the right to 

withdraw the draft at any time before a vote has been taken on it, pursuant to provisional Rule 35. 
69 The practice of ‘blue’ draft resolutions developed in the 1960s as a way of distributing the draft at a short 

notice during the course of a meeting. ‘Blue’ drafts owe their name to the circumstance that the text is 

printed in blue ink. 
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final form, but further amendments are still possible. To this end, the draft resolution is 

marked as ‘provisional’. In any event, the document is already translated in the six official 

languages of the UN. The decision to draft a resolution ‘into blue’ signals that the text is 

ready to be put to a vote. Indeed, it is only at this point that Council members can vote on 

the resolution. Pursuant to a well-established internal practice, ‘blue’ resolutions are 

voted within 24 hours. 

The resolution format is also characterized by its procedure of adoption. 

Resolutions are normally adopted pursuant to the voting procedure set out in Article 27 

of the Charter. According to such provision, the adoption of a decision requires an 

affirmative vote of nine members out of fifteen. Moreover, decisions on all matters other 

than procedural ones require the concurring vote of the permanent members.70 This does 

not exclude that resolutions may also be adopted through different procedures. Article 27 

merely purports to establish a minimum requirement for the adoption of acts of the 

Council, leaving it open for Council members to adopt resolutions through a procedure 

that expresses their agreement even without a formal vote. The only legal requirement for 

the adoption of a resolution is the expression of the general will of the Council, according 

to the minimum majority mandated by Article 27.71 The consistent practice of the Council 

supports this interpretation. 

Thus, resolutions may be adopted by consensus, i.e. a procedure of adoption of acts 

whereby the president of the organ declares that the draft decision has unanimous support, 

rendering a formal vote superfluous. While the majority of resolutions undergo a formal 

vote, adoption of resolutions by consensus is nonetheless quite a common practice within 

the Council. Already in the early practice of the Council, many substantive and politically 

relevant resolutions were adopted by consensus. For instance, resolutions drafted in the 

aftermath of the Middle East crisis in 1967 were adopted without a formal vote. It has 

been noted that the Council’s choice in this respect was determined by the fear that open 

meetings with formal votes might have resulted in the exchange of angry polemics among 

 

 

70 The provision of Article 27(3) has been traditionally interpreted, in light of the subsequent practice of 

the Council’s members, as allowing adoption of a resolution also in case of abstention of a permanent 

member, provided that no permanent members vote against the resolution. This interpretation found 

confirmation in a passage of the Namibia Advisory Opinion of the International Court of Justice. See: 

Namibia (n 49) para 22. 
71 Benedetto Conforti, The Law and Practice of the United Nations (Martinus Nijhoff 2004) 81. 
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States with opposing views, jeopardizing the possibility of agreement.72 It appears clear 

that, whereas Council members may resort to the consensus procedure with a view to 

signal the high degree of unanimity behind a decision, consensus is often used to 

accommodate the political difficulties related to a sensitive decision.73 Consequently, 

resolutions adopted by consensus, more than those adopted after a formal vote, tend to 

show a vague language as a result of political compromise.74 Finally, resolutions may also 

be adopted by acclamation. This voting procedure is used very rarely and often in relation 

to the appointment of the Secretary-General. A peculiar procedure was adopted in relation 

to draft resolution 861 (2001) on 12 September 2001, following the terrorist attacks in 

New York, when the Council’s President invited the members to vote by standing, as a 

sign of unity and a tribute to victims.75 

 

 
3.3. Other acts through which the Security Council may adopt decisions 

 
The great majority of the Security Council’s decisions take the form of a resolution. This 

is arguably due to the fact that resolutions are generally perceived as carrying more 

authority or weight than other decisions’ formats.76 However, that the Council shall take 

its decision in the form of a resolution is clearly not a Charter requirement. The Charter 

merely refers to “decisions”, without ever specifying the format that shall attach to a 

particular action of the Council. The format of a Security Council act remains a matter of 

form, not one of substance, and the validity and implementation of an act are not impaired 

by its inclusion in a format different from that of a resolution.77 

 

 

 

 

72 Sievers and Daws (n 66) 336. 
73 Ibid, 337. In the authors’ assessment of the Council’s practice regarding the consensus provision, the use 

of this procedure by the Council appears to have changed over time. While the purpose of the consensus 

procedure in the earlier practice seemed to be aimed at avoiding discussions, the more recent use of the 

procedure is rather pushed by the need to express unanimity of views among member States. 
74 Benedetto Conforti and Carlo Focarelli, Le Nazioni Unite (Wolters Kluwer 2017) 109. The authors also 

note that one of the reasons why State favour the consensus procedure in relation to politically sensitive 

questions is that, by avoiding the expression of a formal vote on the resolution’s content, it allows members 

to escape the effects of acquiescence and thus to subsequently contest the resolution. 
75 UNSC, ‘4370th meeting’ (12 September 2001) UN Doc S/PV.4370, 8. 
76 Paul Tavernier, ‘Les déclarations du Président du Conseil de Sécurité’ (1993) 39 Annuaire français de 

droit international 86, 103. 
77 Jost Delbrück, ‘Article 25’ in Bruno Simma et al (eds), The Charter of the United Nations: A Commentary 

(OUP 1994) 464. 
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Besides resolutions, the Security Council may express itself through presidential 

statements. Neither the UN Charter nor the Provisional Rules of Procedure of the Security 

Council make explicit reference to this particular act, which, however, has flourished in 

the Council’s practice and has evolved over time. In its early practice, statements by the 

President were not formally systematized: they were issued randomly and appeared 

included only in the verbatim records of the Council’s meetings. However, the growth in 

resort to such acts experienced in the 1990s pushed the Council to assign presidential 

statements an official number and a standard document symbol.78 

Presidential statements are documents that the President issues on behalf of the 

Security Council,79 pursuant to the authority he is vested with to represent the Council in 

its capacity as an organ of the United Nations.80 Additionally, starting from 1996, the 

Informal Working Group on Documentation and Other Procedural Questions established 

that presidential statements would be read out only at formal meetings of the Council, 

after the text is agreed upon by all Council members during informal consultations of the 

whole. Differently from resolutions, which can be adopted either by consensus or through 

a formal vote, presidential statements are thus always “consensus statements”.81 

Statements that have met the opposition of even one member of the Council are not 

considered presidential statements. 

Scholars have often discussed upon the legal value of presidential statements as acts 

of the Security Council. Whereas, in the past, presidential statements were commonly 

understood as not having the same status of resolutions, insofar as they normally contain 

mere warnings to States rather than substantive actions,82 today there is growing 

consensus that such acts can be equated to resolutions, qualifying as “decisions” in the 

 
 

78 UNSC, Note by the President of the Security Council (30 June 1993) UN Doc S/26015, para 2(2). 
79 In 1995, a UK proposal to standardize the attribution of presidential statements received criticism by 

Argentina. The State expressed concern that accepting presidential statements as “decisions” of the Council 

would risk running contrary to the objective of transparency and accountability of the Council’s work, in 
the light of the informal and private drafting process of such statements. See: UNSC, ‘Letter dated 2 June 

1995 from the Permanent Representative of Argentina to the United Nations addressed to the President of 

the Security Council’ (9 June 1995) UN Doc S/1995/456. The result of the discussion, however, is that 

since 1996 virtually all presidential statements explicitly express attribution of the statement to the Council 

in their introductory paragraph. 
80 UN Provisional Rules of Procedure of the Security Council (1983) UN Doc S/96/Rev.7, rule 19. 
81 Stefan Talmon, ‘The Statements by the President of the Security Council’ (2003) 2 Chinese Journal of 

International Law 419, 420. 
82 Anthony Aust, ‘The Procedure and Practice of the Security Council Today’ in René-Jean Dupuy (ed), 

The Development of the Role of the Security Council (Kluwer 1993) 370. 
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sense of Article 27 UN Charter.83 This conclusion results from a number of 

considerations. First, as abovementioned, even though pronounced by the President, these 

statements are attributed to the Council as a whole. Second, the internal structure of most 

presidential statements largely resembles that of resolutions, often including the typical 

division in paragraphs of the operative part as well as a preamble.84 Third, differently 

from the organ’s original practice, presidential statements are now adopted during formal 

meetings of the Council. Whereas consensus is ascertained during informal consultation, 

it is only when the President reads the statement at a formal meeting that the document is 

considered adopted.85 In light of the above, presidential statements can be confidently 

considered “decisions” of the Security Council. A different question is whether these 

“decisions” may also be legally binding in accordance with Article 25, similarly to 

resolutions. Traditional scholarship has denied this possibility on the grounds that this 

conclusion would be unsupported by the Council’s ordinary practice and that some 

member States have occasionally rejected it.86 However, while it is true that the main 

substantive actions are still reserved to resolutions, this does not seem to flow from a legal 

constraint. Rather, it is arguably a political choice of the Council in the light of the 

perception that resolutions bear more authority than other formats.87 Indeed, even though 

the Security Council always resorts to the resolution format for authorizing the use of 

force, establishing peacekeeping operations or imposing sanctions, it regularly uses 

presidential statements to adopt measures complementary to those resolutions or 

implementing them, as well as to express legal determinations and make demands to 

 

 

 

 

 

 
 

83 Tavernier (n 76) 99; Georg Nolte, ‘Restoring Peace by Regional Action: International Legal Aspects of 

the Liberian Conflict’ (1993) 23 ZaӧRV 603, 632. 
84 Tavernier (n 76) 93. 
85 Talmon (n 81) 434. The difference is crucial, as informal consultations do not exist as Council meetings 

under the Charter or the Provisional Rules of Procedure – but are rather informal gatherings of individual 

members of the Council. 
86 Ibid; Christian Henderson and Noam Lubell, ‘The Contemporary Legal Nature of UN Security Council 

Ceasefire Resolutions’ (2013) 26 Leiden Journal of International Law 369, 373. 
87 See Sievers and Daws (n 66) 402, arguing that while “[r]esolutions are widely seen as the more 

appropriate format for adopting decision of greatest consequence … presidential statements can be a useful 

format for taking a decision which the Council wishes to be perceived as an ‘intermediate’ step”. This 

entails that the Council, rather than being bound to resort to one format or the other, simply enjoys 

discretionality in the choice of the most appropriate instrument for taking action in the specific case. 
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member States.88 More recently, some States have expressed their understanding that 

binding effects may indeed attach to presidential statements.89 

Consequently, presidential statements may have a twofold relevance to the process 

of interpretation, in that they can be considered as objects of interpretation themselves 

and at the same time they may constitute useful instruments to be taken into account in 

the process of interpretation of other Council’s decisions. 

Besides presidential statements, the authority of President of the Security Council 

to act on behalf of the Council also expresses through presidential letters and notes, which 

are capable of conveying the consensus agreement of the Council as a whole regarding a 

wide variety of issues. 

Letters from the President of the Security Council are normally addressed to other 

UN organs, particularly the Secretary-General. Whereas a vast majority of letters 

primarily serve the purpose of keeping other UN organs informed of relevant activities of 

the Council, including the adoption of resolutions and presidential statements – which 

may be attached to the letter – letters may also contain organizational decisions, normally 

related to the implementation of previous resolutions.90 For instance, exchanges of letters 

between the President of the Security Council and the Secretary-General have been 

resorted to, inter alia, for extending mandates of peacekeeping missions or the 

nominating period for judges of the ad hoc tribunals, or for establishing regional UN 

offices.91 

 

88 See, for instance, presidential statement 13 of 2012, where the Council, as already occurred in previous 

instances, condemned the missile launch as a violation of its previous resolutions and demanded that the 
DPRK did not proceed with further launches using ballistic missile technology. The Council further agreed 

to adjust the measures imposed by paragraph 8 of resolution 1718 (2006), as modified by resolution 1874 

(2009) and directed the Committee established pursuant to the former resolution to undertake a number of 

tasks and to report to the Council within fifteen days. See: UNSC, Statement by the President of the Security 

Council (16 April 2012) UN Doc S/PRST/2012/13. 
89 In a presidential statement issued on 13 April 2009, the Security Council condemned North Korea’s 

missile launch of 5 April 2009 and, after having reiterated the State’s obligation to comply with its previous 

resolution 1718 (2006), demanded that it refrained from conducting further launches. Two of the permanent 
members of the Security Council, namely the United States and the United Kingdom, commented upon the 

statement’s issuance by pointing out its binding nature. In particular, the US Ambassador to the UN boldly 

affirmed that “the United States views presidential statements, broadly speaking, as binding”, adding that 

the specific statement was to be considered as such particularly as “it adds to an existing Chapter VII 

sanctions regime”. For an overview of the discussion surrounding the adoption of the presidential statement 

of 13 April 2009, see: Marko Milanović, ‘Can UNSC Presidential Statements be Legally Binding?’ 

(EJIL:Talk!, 15 April 2009). 
90 Tavernier (n 76) 100. 
91 Sievers and Daws (n 66) 427. 
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Notes by the President are always employed, in the Council’s contemporary 

practice, to express its decision to adopt its Annual Report to the General Assembly. 

Additionally, notes by the President are normally used for expressing decisions regarding 

the organ’s procedures and working methods. Notes can also be used not to convey 

organizational decisions, but as a tool for the circulation of reports and other documents 

received from UN organs, subsidiary bodies or other entities which are not member 

States. 

It emerges from the foregoing that letters and notes by the President of the Security 

Council, while capable of conveying “decisions” in the sense of Article 27, are normally 

the format in which the Council expresses its internal or organizational acts. UN organs, 

rather than member States, are the principal addressees of these instruments. 

Finally, the president of the Security Council also issues other forms of statements 

directed at the press. Contrary to presidential statements, which are always rendered “on 

behalf of the Council”, statements made by the President to the press are nowadays always 

rendered “on behalf of the members of the Security Council”. Statements rendered to the 

press are not negotiated beforehand by the Council members, do not appear on the 

Council’s agenda and are agreed upon only in general terms by Council members during 

informal consultations. The distinction between the two types of statements was made 

evident especially after 1994, when presidential statements were attributed an official 

number, whereas, to date, statements to the press continue to be issued as press release. 

The choice to resort to a press statement, rather than a formal Council decision, is often 

driven by the organ’s inability to reach agreement on sensitive situations.92 Even though 

press statements undoubtedly express the common position of Council members and may 

bear significant political value, they cannot be considered “decisions” in the sense of 

Article 27 as they lack the nature of official documents as well as proper attribution to the 

organ as a whole. 

 

 

 

 

 

 

 
 

92 Security Council Report, ‘Security Council Working Methods: A Tale of Two Councils?’ (Special 

Research Report, March 2014) 51. 
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3.4. The acts adopted by subsidiary organs 

 
According to Article 29 UN Charter, the Security Council may establish subsidiary 

organs as an aid to the performance of the Council’s functions. In its practice, the Council 

has frequently resorted to this provision and has established subsidiary organs with more 

and more complex functions. In particular, since the establishment of sanctions 

committee, progressively entitled with the task of managing the targeted sanctions 

decisions, the question has emerged in scholarly works whether such organs do have the 

power to take binding decisions on behalf of the Security Council. 

Scholars note, in this respect, that no particular limitation is established under the 

UN Charter to the possibility that the Council delegates its decision-making power to a 

subsidiary organ, so long as the Council remains within the confines of the delegation 

model.93 Indeed, the Security Council “cannot, by delegating its powers to make binding 

decisions to a subsidiary organ or to another entity, increase or alter its mandate, change 

the balance of its composition, or change the decision-making procedure which applies 

to it.”94 Moreover, the delegation of powers entails that the Council must keep authority 

and control over subsidiary bodies and their decisions to ensure that their action does not 

exceed their mandate, and retains the right to change or revoke such decisions; finally, at 

least some major decisions, such as the determination of a threat to the peace, appear to 

be reserved to the Council and thus may not be delegated to subsidiary organs.95 

Keeping these limitations in mind, it is thus possible to include decisions of 

subsidiary organs, particularly sanctions committees, within the list of Security Council 

acts through which the organ fulfils its mandate. Binding effects may consequently attach 

to these acts as well as to acts directly adopted by the Council, by virtue of Article 25 UN 

Charter.96 

 
 

93 Rüdiger Wolfrum, ‘Le contrôle juridictionnel des décisions du Conseil de Sécurité (ONU)’ (2015) 76 

Annuaire de l’Institut de droit international – Séssion de Tallinn 415, 425. 
94 Ibid. 
95 Anne Peters, ‘Article 25’ in Bruno Simma et al (eds), The Charter of the United Nations: A Commentary 

(OUP 2012) 796-797. 
96 A more complex case is the creation of the ad hoc international criminal tribunals by the Security Council. 

These entities are formally considered subsidiary organs pursuant to Article 29 UN Charter. See: UNSC, 

‘Report of the Secretary-General pursuant to paragraph 2 of Security Council resolution 808 (1993)’ (3 

May 1993) UN Doc S/25704, para 28; UNSC, ‘Report of the Secretary-General pursuant to paragraph 5 of 

Security Council resolution 955 (1994)’ (13 February 1995) UN Doc S/1995/134, para 8; Dan Sarooshi, 

The United Nations and the Development of Collective Security: The Delegation by the UN Security 
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4. Effects of Security Council’s acts 

UN Security Council decisions should also be distinguished on the basis of their legal 

effects. Indeed, it is possible to identify different ways in which the Council interacts with 

member States of the UN and other actors through its operational acts, modifying their 

legal position under international law. 

On the one hand, decisions of the Security Council have the potential of producing 

binding effects. When a resolution of the Council is ascertained to be binding, member 

States must accept and carry out the decisions contained therein, pursuant to Article 25 

of the Charter. In that respect, the binding decision modifies the legal position of the 

addressees in that it creates a new obligation, either consisting in a positive obligation (to 

do something) or in a negative obligation (to abstain from doing something). By way of 

the combined operation of Articles 25 and 103 UN Charter, such obligation will prevail 

over other conflicting international obligations – customary of treaty-based – States may 

otherwise be bound to fulfil. Differently from treaties, obligations deriving from a 

Security Council resolution can be binding on all member States, “irrespective of whether 

they played any part in their formulation”.97 

As clarified by the ICJ in its Advisory Opinion on Namibia, the Security Council 

does not need to rely on its Chapter VII powers in order to impose binding obligations. 

Contrary to the position expressed by some States,98 the Court held that a textual and 

contextual interpretation of the Charter confirmed that Article 25 was intended to apply 

to all decisions of the Council, not merely to enforcement measures under Chapter VII.99 

Indeed, not only is Article 25 framed in general terms, but its positioning suggests that it 

is not referred to actions taken under any particular Chapter. Moreover, a restrictive 

 

 
 
 

Council of its Chapter VII Powers (OUP 1999) 95-98. Their judicial nature, however, renders any 

assimilation of their decisions to those of other subsidiary organs entirely artificial. Accordingly, Peters 

suggests not to analyze their powers through the lens of the delegation model: Peters (n 95) 797. 
97 Kosovo (n 51) para 94. 
98 See, for instance, the disagreement expressed by two permanent members during Council meetings 

subsequent to the Court’s Advisory Opinion: statement of the representative of France, in UNSC, ‘1588th 

meeting’ (5 October 1971) UN Doc S/PV.1588, para 18; statement of the representative of UK, in UNSC, 

‘1589th meeting’ (6 October 1971) UN Doc S/PV.1589, para 51. 
99 Namibia (n 49) para 113. 
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reading of the provision would render it superfluous, as the binding effect of Chapter VII 

enforcement measures is already secured by Articles 48 and 49 of the Charter. 

Additionally, in the same occasion the Court also specified that binding effects are 

not a prerogative of those Council’s decisions that directly mandate a certain behavior to 

States. Rather, binding effects also derive indirectly from quasi-judicial determinations 

of the Council. In particular, the Court recognized that, following the Council’s 

determination that a certain situation is illegal, “Members of the United Nations would 

be expected to act in consequence of the declaration made on their behalf”.100 Hence, their 

obligation not to recognize the same situation and its consequences as legal. More 

generally, it is submitted that factual and legal determinations of the Council have 

causative effects, triggering the application of other substantive obligations.101 

A second category of effects that may attach to a decision of the Security Council 

are authorizing effects. The possibility that the Security Council establishes 

authorizations, besides imposing mandatory courses of action, was envisaged by the ICJ 

already in Certain Expenses.102 

Particularly, in the context of the use of force, the Security Council has developed 

a practice whereby it authorizes States to use force in order to deal with a situation that is 

deemed to represent a “threat to international peace and security” pursuant to Article 39 

of the Charter. In such cases, the effect of the authorization on the legal position of the 

concerned States is that, on the one hand, the decision merely allows certain behaviors of 

States but it does not render such behaviors mandatory, and on the other hand, it has the 

consequence of eliminating the wrongfulness that would otherwise attach to those 

behaviors.103 The authorizing effect is deemed to naturally attach to a binding decision of 

 
 

100 Ibid, para 112. 
101 Marko Divac Öberg, ‘The Legal Effects of Resolutions of the UN Security Council and General 
Assembly in the Jurisprudence of the ICJ’ (2006) 16 European Journal of International Law 879, 890. 
102 Certain Expenses of the United Nations (Advisory Opinion) [1962] ICJ Rep 151, 168, where the Court 

held that “[i]f the Security Council, for example, adopts a resolution purportedly for the maintenance of 

international peace and security and if, in accordance with a mandate or authorization in such resolution, 

the Secretary-General incurs financial obligations, these amounts must be presumed to constitute ‘expenses 
of the Organization’”. Emphasis added. 
103 Scholars generally agree on this effect, holding that, while not strictly imposing “obligations”, 

authorizations should still be included in the scope of application of Article 103 UN Charter, as confirmed 

by practice. See: Nico Krisch, ‘Article 42’ in Bruno Simma et al (eds), The Charter of the United Nations: 
A Commentary (OUP 2012) 1340; Robert Kolb, ‘Does Article 103 of the Charter of the United Nations 

Apply only to Decision or also to Authorizations Adopted by the Security Council?’ (2004) 64 Zaӧrv 21. 
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the Council, as the authorization on the addressee corresponds to a correlative binding 

effect upon the entity that is obliged to accommodate that right.104 

On the other hand, based on the Charter text, other than through binding decisions, 

the Security Council may express itself through recommendations. 

International law scholars have for a long time examined the question of the legal 

effects of recommendations issued by organs of international organizations. 

Recommendations are normally identified in negative terms by their lack of binding 

effects, in contrast to decisions.105 Thus, a recommendation is such because it does not 

legally bind its addresses to perform the suggested course of action. It has merely an 

exhortatory value, which would, at best, only carry a political or moral force. 

Irrespective of the absence of binding effects with regards to the indicated behavior, 

scholars have tried to verify whether recommendations may nonetheless be said to 

produce some legal effects, which would allow to qualify them as proper secondary 

sources of international law, rather than mere instruments of soft law. Indeed, direct 

bindingness is but one of the legal effects that may attach to a resolution.106 

In this respect, some authors originally suggested that recommendations may 

produce an ‘effect of legality’, which would exclude the wrongfulness of a conduct 

adopted by a State in pursuance of a recommendation, as long as the recommendation is 

not ultra vires, thus resulting in a substantially ‘authorizing’ effect.107 However, in more 

recent times the same scholars have abandoned this theory, admitting that it does no 

longer find support in international practice.108 

Others have submitted that, even though a single recommendation may not produce 

any binding legal effect, still the systematic disregard of a plurality of recommendations 

 

104 Divac Öberg (n 101) 887. The author also explores the possibility of authorizations given by way of a 

recommendation, citing the Certain Expenses Advisory Opinion as a potential instance of practice. 

However, the same author appears to recognize that this example is not conclusive. Moreover, cited 

examples only concern the internal relationship between organs of the United Nations, i.e. organizational 

acts, whereas no practice is mentioned as for the external action of the Council. 
105 Henry G Schemers and Niels M Blokker, International Institutional Law (Martinus Nijhoff 2011) 767. 
106 Obed Asamoah, ‘The Legal Effect of Resolutions of the General Assembly’ (1964) 3 Columbia Journal 

of Transnational Law 210, 214. 
107 Benedetto Conforti, La funzione dell’accordo nel sistema delle Nazioni Unite (CEDAM 1968) 124; Paul 

De Visscher, ‘Valeur et autorité des actes des organisations internationales’ in René-Jean Dupuy (ed), 

Manuel sur les organisations internationales (Martinus Nijhoff 1988) 323; Conforti, The Law and Practice 
(n 63) 291. 
108 Benedetto Conforti, Diritto internazionale (Editoriale Scientifica 2015) 185. 
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with the same content would amount to a wrongful conduct, because of the principles of 

cooperation and good faith embedded in the Charter.109 However, this solution too has 

been criticized, because it would simply result in a subversion of the treaty-based non- 

binding nature of an act.110 

A more nuanced version of the preceding doctrine enjoys, instead, broader support 

from scholars. Reference is made to the theory that recommendations, while not binding 

their addressees to conform to the suggested behavior, still bind States “to give them due 

consideration in good faith” and, possibly, to explain the reasons for non-compliance.111 

The principles of good faith and cooperation would here assume autonomous relevance 

by obliging States not to ignore recommendations of organs of the international 

organization. The wrongful conduct would thus result from a breach of the ‘duty to 

consider’ the recommendation, rather than from a ‘duty to comply’ with it. These 

principles, which have been affirmed primarily in relation to recommendations of the UN 

General Assembly, can be said to have general application and may well apply also to 

recommendations of the Security Council. 

In any event, from a practical viewpoint, recommendations are relevant to the 

addressee States, particularly when reiterated, in that they express the position of the 

Council over a situation related to international peace and security. States will thus need 

 

 

109 South-West Africa – Voting Procedure (Advisory Opinion) (Separate Opinion of Judge Lauterpacht) 

[1955] ICJ Rep 67, 120; Grigory I Tunkin, ‘The Role of Resolutions of International Organisations in 

Creating Norms of International Law’ in Walter E Butler (ed), International Law and the International 
System (Martinus Nijhoff 1987) 9, according to whom “[s]ince recommendatory resolutions are one means 

for developing cooperation and achieving the objectives of the international organization, a persistent 

disregard of such recommendations by a member State would constitute a violation of the organisation’s 

charter”. 
110 Conforti, The Law and Practice (n 63) 293. 
111 South-West Africa (Separate Opinion of Judge Lauterpacht) (n 109) 119. Judge Lauterpacht’s view on 

this particular effect appears to find support in scholarly works. See: Louis B Sohn, ‘The Authority of the 

United Nations to Establish and Maintain a Permanent United Nations Force’ (1958) 52 AJIL 229, 231; 

John Dugard, ‘The Legal Effect of United Nations Resolutions on Apartheid’ (1966) 83 South African Law 
Journal 44, 50-52; Chittharanjan F Amerasinghe, Principles of the Institutional Law of International 

Organizations (CUP 2005) 177. A similar opinion was expressed by Judge Gros in its Dissenting Opinion 

on Namibia: Legal Consequences for States of the Continued Presence of South Africa in Namibia (South 

West Africa) Notwithstanding Security Council Resolution 276 (1970) (Advisory Opinion) (Dissenting 

Opinion of Judge Gros) [1971] ICJ Rep 16, para 36; Robert Kolb, Good Faith in International Law (Hart 

Publishing 2017) 166 ff. It shall be noted, however, that this view is not exempt from criticism. In particular, 

in its Separate Opinion in South-West Africa, Judge Klaestad affirmed that the duty to consider a 

recommendation in good faith is “not of a legal nature in the usual sense, but rather of a moral or political 

character”. See: South-West Africa – Voting Procedure (Advisory Opinion) (Separate Opinion of Judge 

Klaestad) [1955] ICJ Rep 67, 88. 
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to take account of any action of the Council, including its recommendations, as failure to 

implement the course of action suggested by the Council might subsequently lead the 

organ to consider taking binding measures to address the situation.112 Failure to 

implement a recommendation might be considered by the Council as a threat to 

international peace and security in itself, justifying the taking of enforcement measures.113 

Finally, it must be stressed that decisions through which the Council does not 

purport to modify the legal position of member States, but rather reaffirm already existing 

international obligations applicable to a particular situation, only bear a political, rather 

than a legal value and cannot be considered proper sources of law. 

It is evident from the above that interpretation is relevant for all Council’s decisions, 

whether they are recommendations, authorizations or binding decisions, as some legal 

effects may attach to all of them. Additionally, the circumstance that not all Council’s 

intervention purports to be binding will complicate the process of interpretation, to the 

extent that interpreters will always be required to first ascertain whether a certain decision 

is binding, and, only in the second place, determine the content of such obligation. 

 

 
5. The peculiar features of Security Council resolutions as a basis for the 

development of an interpretive method 

 

As above explained, any verification of the applicability of the Vienna Convention 

interpretive method to resolutions of the Security Council presupposes an assessment of 

the source’s features that may reflect on the interpretive process. In this respect, four main 

features can be considered to characterize resolutions for the purposes of interpretation: 

the unilateral nature of its acts; the political nature of the organ; the ‘executive’ nature of 

the exercised powers; the institutional background of the acts. These features will be 

analyzed in turn. 

 
 

 

 

 

 
112 This possibility is already envisaged in the UN Charter, particularly in Article 40 on provisional 

measures, according to which “The Security Council shall duly take account of failure to comply with such 

provisional measures”. 
113 Hans Kelsen, The Law of the United Nations (Frederick A Praeger 1950) 293. 
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5.1. Unilateral nature of the acts 

 
The most obvious and striking difference between Council’s decisions and treaties is the 

unilateral nature of the former, as opposed to the bilateral or multilateral nature of the 

latter. Whereas treaties resemble contracts, as they are the result of the meeting of wills 

of the parties which are then bound by that meeting of wills they themselves have 

contributed to elaborate, decisions of the Security Council are unilateral acts. 

It must be noted that the difference between the ‘unilateral’ character of resolutions 

and the ‘bilateral’ or ‘multilateral’ character of treaties does not relate to the process of 

formation of consent. As above illustrated, indeed, the process of formation of consent in 

Security Council resolutions does not significantly differ from that of treaties. Similarly 

to treaties, resolutions, too, are the result of “a meeting of wills, a coming together of the 

(possibly opposing) aspirations of the States whose representatives have negotiated [their] 

drafting”.114 Both the drafting process of treaties and resolutions are aimed at reaching an 

agreement between States and at enshrining that agreement in a written text.115 Rather, 

the difference relates to the identity of the addresses. In treaties, the authors and the 

addressees coincide. As a general rule, treaties may not produce legal effects on third 

parties pursuant to the principle pacta tertiis nec nocent nec prosunt.116 By contrast, 

decisions of organs of international organizations are unilateral in that they are capable 

of producing legal effects even on those States that have not participated to the drafting 

and adoption of the decisions nor have in any other way subsequently expressed their 

consent to be bound by it. In the case of Security Council resolutions, as evidenced above, 

the effects of the decision of the fifteen members of the Council may bind all members 

of the United Nations, on the basis of the general consent originally expressed through 

their ratification of the UN Charter, particularly through Article 25. 

The unilateral nature of an act may be expected to complicate the process of 

interpretation. It has been noted that, in the case of a conventional act, the addressees are 

 

 

 

 

114 Hugh Thirlway, ‘The Law and Procedure of the International Court of Justice 1969-1989’ (1996) 67 

BYIL 29. 
115 Orakhelashvili, Unilateral Interpretation (n 54) 825. 
116 VCLT (n 5) art 34, together with arts 35-36 specifying under which conditions treaties may provide for 

obligations and rights for third States. 
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aware of what exactly has been agreed upon,117 whereas the addressees of a unilateral act 

find themselves in the position to discover that intention having much less available 

material at their disposal. How this feature should reflect on the process of interpretation 

is, however, open to diverging views. 

In the context of unilateral declarations of States, as well as in the context of 

reservations to treaties, it appears that the unilateral character of the legal undertaking has 

been taken into account by the ILC as an element in favour of the elimination of the rigid 

distinction between the general rule and the supplementary means of interpretation. 

Indeed, lack of knowledge of the original intention of the author State on the part of the 

addressees may be considered to militate towards a more liberal use of extra-textual 

elements in the search of that intention. 

In its Kosovo Advisory Opinion, the ICJ mentioned the unilateral nature of 

Council’s resolutions among the elements that contribute to differentiate these sources 

from treaties and that, consequently, need to be taken into account in the process of 

interpretation. While it is difficult to determine what the Court considered to be the exact 

repercussion of this factor on the interpretive activity, the Court undoubtedly highlighted 

the differences in the author of the act (“a single, collective body”), the “very different” 

drafting process and the circumstance that resolutions can be binding on all member 

States “irrespective of whether they played any part in their formulation”.118 

 

 
5.2. Political nature of the organ and its impact on the text 

 
A second particular feature of Council resolutions relates to the political character of the 

organ issuing the decisions. The political nature of the Security Council has often been 

discussed in connection with the debate concerning the existence of legal limits to the 

organ’s activity.119 At present, there is universal consensus over the circumstance that the 

political nature of the Security Council, particularly the fact that it is endowed with 

 

117 Jean-Didier Sicault, ‘Du caractère obligatoire des engagements unilatéraux en droit international public’ 

(1979) 83 RGDIP 633, 648. 
118 Kosovo (n 51) para 94. 
119 On the reaffirmation of the essentially political role of the Security Council, see, inter alia: Military and 

Paramilitary Activities in and against Nicaragua (Nicaragua v United States) (Merits, Dissenting Opinion 

of Judge Schwebel) [1986] ICJ Rep 14, para 60; Ian Brownlie, Principles of Public International Law (OUP 

1998) 703. 
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discretionary powers, does not entail that the organ is legibus solutus.120 In consequence, 

some have proposed to abandon the distinction between ‘political’ and ‘juridical’ organs, 

as it may be artificial and ultimately misleading.121 

For the purposes of interpretation, however, the political character of the Security 

Council might still be a relevant factor, as it might help explain the peculiarities of the 

Council’s decision-making process and outcomes. Particularly, the political nature of the 

organ may be considered to have an impact on the quality of the drafting and adoption 

procedure and, consequently, on the resulting texts. 

The drafting and adoption procedure of Council’s decisions, described above, is 

often characterized to a great extent by informality. Much of the decisions’ negotiating 

process occurs behind closed doors, and may at times involve only some of the Council 

members’ delegations. As a result, there may be no public record of the meetings in which 

the delegations discussed the drafted text. This might complicate the ascertainment of the 

original intention of the Council’s members and, generally, the assessment of the political 

internal climate surrounding the adoption of a particular resolution. Additionally, the 

political role of most individuals involved in the drafting process, coupled with the 

pressure and time-constraints imposed by the emergency situations in which the Council 

is often called upon to work, often results in texts that display a great degree of clarity, 

cohesiveness and internal consistency.122 

Because it is normally the product of the drafting work by non-lawyers, the 

language of the Security Council also displays additional peculiar features. Resolutions 

have been described as ‘mixed’ normative texts, which contain both the prescriptive 

language of a legal text and the rhetorical devices and techniques typical of the diplomatic 

discourse.123 Furthermore, the general lack of clear and precise language is attributable, 

 

 

 
 

120 Prosecutor v Tadić, ‘Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction’, ICTY- 

IT-94-1, AC (2 October 1995) para 28; Questions of Interpretation and Application of the 1971 Montreal 
Convention arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v UK) (Preliminary 

Objections) [1998] ICJ Rep 9, Dissenting Opinion of Judge Jennings, 110. 
121 Aziz Tuffi Saliba, ‘Is the Security Council Legibus Solutus? An Analysis of the Legal Restraints of the 

UNSC’ (2012) 20 Michigan State International Law Review 401, 403. 
122 Wood, The Interpretation of Security Council Resolutions 1998 (n 67) 82. 
123 Giuseppina Scotto di Carlo, Vagueness as a Political Strategy: Weasel Words in Security Council 

Resolutions Relating to the Second Gulf War (Cambridge Scholars Publishing 2013) 60. 
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to a certain extent, to ‘constructive’ ambiguity,124 i.e. “the deliberate use of ambiguous 

language in a sensitive issue in order to advance some political purpose”.125 The organ 

often finds it indispensable to draft resolutions in vague and abstract terms in order to 

secure the necessary majority for the vote.126 Within the Security Council, vagueness is 

used as a political strategy,127 further complicating the process of interpretation. 

 

 
5.3. ‘Executive’ nature of the powers exercised 

 
Traditionally, the Council’s role was generally understood as ‘executive’. During the first 

decades of its existence, the Council was perceived as a political body entrusted by 

member States with a role analogous to that of executive organs in domestic legal 

systems.128 According to the traditional understanding of the Council’s role, such 

executive functions were to be exercised on a case-by-case basis by adopting temporary 

measures in the face of threats to international peace and security.129 The Council, 

therefore, was not designed to address general and permanent threats. 

The ‘executive’ character of the Council’s function may militate towards excluding 

the applicability of principles of interpretation designed to regulate normative acts 

characterized by stability.130 In addition, the circumstance that the Council acts in 

connection to context-specific situations, which calls for a consideration of all its relevant 

and unique circumstances on a case-by-case basis, may be said to reduce the precedential 

 

 

 

 

 

124 On the relationship between political considerations and intentional ambiguity in the Security Council, 

see: Byers (n 50). See also: Renata Sonnenfeld, Resolutions of the United Nations Security Council 

(Martinus Nijhoff 1988) 133. 
125 GR Berridge, Alan James and Lorna Lloyd, Dictionary of Diplomacy (Palgrave Macmillan 2012) 73. 
126 Helmut Freudenschu, ‘Article 39 of the UN Charter Revisited: Threats to the Peace and the Recent 

Practice of the UN Security Council’ (1993) 46 Austrian Journal of Public and International Law 1. 
127 Scotto di Carlo (n 123). 
128 Needless to say, such domestic law analogy shall be taken with a grain of salt. As the International 

Criminal Tribunal for the Former Yugoslavia well clarified, “[a]mong the principal organs of the United 

Nations the divisions between judicial, executive and legislative functions are not clear cut”: Tadić Decision 

on the Defence Motion for Interlocutory Appeal on Jurisdiction (n 120) para 43. 
129 Daniel H Joyner, ‘The Security Council as a Legal Hegemon’ (2012) 43 Georgetown Journal of 

International Law 225, 226. 
130 Byers (n 50) 177, holding that “[u]nlike the UN Charter, Security Council resolutions are not treaties. 

They resemble executive orders more than contracts, and the interpretive rules that apply to them might 

therefore be somewhat different.” 
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value of previous Council’s action as a tool for the interpretation of current resolutions,131 

as well as excluding the relevance of evolutive interpretation.132 

However, the practice of the Council reflects a shift in the organ’s understanding of 

its own role. In recent years the Security Council has engaged in a more general law- 

making function. Following the adoption of resolutions 1373 (2001) in the context of the 

fight against international terrorism and 1540 (2004) on the non-proliferation of weapons 

of mass destruction, the Council has been perceived as having assumed a quasi-legislative 

role.133 The special feature of the mentioned resolutions lies in the fact that, far from being 

referred to a particular incident, they aim at addressing structural threats to international 

peace and security. To that aim, these resolutions introduced abstract and general 

provisions binding on all member States, not limited in space or time and imposing 

obligations similar to the ones States choose to assume with the ratification of a treaty. 

According to some, this would call for a reconsideration of the nature of the powers 

exercised by the Council as a basis for adopting different interpretive approaches, and 

might even open to the possibility of different interpretive approaches applying to 

different types of Council resolutions owing to their particular ‘executive’ or ‘legislative’ 

character.134 

 

 
5.4. Institutional background 

 
Finally, one the most significant distinguishing feature of resolutions is their very place 

in the system of international law sources. As above illustrated, decisions of organs of 

international organizations are ‘secondary sources’ of international law, owing their 

existence, normative value and legitimacy to a different, primary source. Particularly, 

these acts are subordinate to their constitutive instrument as they are a product of the 

institutional framework they originate from. 

 

 

131 Bart Smit Duijzentkunst, ‘Interpretation of Legislative Security Council Resolutions’ (2008) 4 Utrecht 

Law Review 188, 192. 
132 Carlo Santulli, ‘Rapport général’ (2011) 11 RGDIP 307. 
133 On the criteria for qualifying the recent Council’s practice as ‘legislative’ in nature, see: Stefan Talmon, 

‘The Security Council as a World Legislature’ (2005) 99 AJIL 175. 
134 Smit Duijzentkunst (n 131) 208-209, proposing nine principles for interpreting legislative resolutions. 

It is unclear, however, to what extent some or all of these principles are considered as specifically tailored 

on the features of legislative resolutions. 
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In that respect, decisions of international organizations cannot be squarely and 

automatically equated with treaties for the purpose of the ascertainment of their 

interpretive method. As a prima facie consideration, it may be expected that interpretation 

of these instruments is destined to be influenced by the necessary interactions between 

the secondary and the primary source and by the inevitable additional layers of limitations 

to the normative power of the organ issuing such decisions.135 Indeed, being 

hierarchically subordinate to the constitutive treaty, a decision of an international 

organization shall first and foremost respect the limits set forth by the constitutive treaty 

itself. It is the constitutive treaty that determines the limited scope of competences 

assigned to the organ issuing the decisions and clarifies to what extent such acts can affect 

the legal position of its addressees, adding to or departing from existing norms of 

international law. Even in the case of the Security Council, which is endowed by the UN 

Charter with a vast array of discretionary powers, the Charter represents the 

“constitutional framework”136 delimiting these powers and providing for their overall, 

ultimate purpose. It is interesting to note, in this respect, that in its work on the 

interpretation of reservations to treaties the ILC, after having emphasized the unilateral 

nature of the instrument as a reason for allowing a more liberal approach in the search for 

the author State’s original intention, also gave consideration to the necessary inter- 

connection between a reservation and the treaty it attaches to. Based on this feature, the 

Commission considered that the treaty “is the context that should be taken into account 

for the purposes of interpreting the reservation”137 and accordingly included the “object 

and purpose of the treaty” among the elements that need to be taken into account in the 

 

 

135 Based on an analogy with constitutional law in national legal systems, authors have argued that there 

must necessarily be a difference between the interpretation of the primary ‘constitutional’ source and the 

secondary sources derived from it. See: Georg Ress, ‘Interpretation of the Charter’ in Bruno Simma et al 

(eds), The Charter of the United Nations: A Commentary (OUP 2002) 15-16. Domestic law analogies are 
also at the basis of Tammes’ proposal to categorize decisions of international organizations as a separate 

source of international law for the sake of dogmatic clarity, because “just as in national law it would be 

confusing to maintain that a court, dealing with an act of parliament, is applying the Constitution, for the 

same reason in international law it would be unpractical not to recognize that applying a resolution is 

applying something different from a convention”. See: Arnold JP Tammes, ‘Decisions of International 

Organs as a Source of International Law’ (1958) 94 Recueil des Cours 265, 269-270. 
136 Tadić Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction (n 120) para 28. 
137 ILC, ‘Guide to Practice on Reservation to Treaties’ (n 39) 468. The conclusion endorsed in the Guide to 

Practice has led commentators to define the ILC approach to the interpretation of reservations as “hybrid”, 

combining elements of treaty interpretation and of interpretation of unilateral acts. See: Pok Yin S Chow, 

‘Reservations as Unilateral Acts? Examining the International Law Commission’s Approach to 

Reservations’ (2017) 66 International and Comparative Law Quarterly 355, 365. 
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interpretation of reservations. The general context of a treaty was therefore considered as 

an important element in the interpretation of instruments that are not autonomous, but are 

rather destined to produce effects within the framework of that treaty and are, to some 

extent, subordinate to it. 

As far as Security Council resolutions are concerned, the ICJ in its Namibia 

Advisory Opinion affirmed the relevance of the UN Charter in determining whether a 

certain resolution is binding, holding that it is important to have regard, among other 

elements, to “the Charter provisions invoked”.138 It seems, however, that the influence of 

the UN Charter on the interpretation of resolutions might be expected to play a much 

more significant role than suggested by the Court. Particularly, in light of the above 

considerations, this feature is capable of militating towards very diverging approaches, 

ranging from purpose-oriented interpretations of the secondary instruments in the light of 

the constitutive instruments’ objects and purpose, to restrictive techniques of 

interpretation needed to safeguard compliance of the organ’s activity with its founding 

treaty. 

 

 
6. The academic debate on the interpretive method for resolutions 

 

The search for an interpretive method for Security Council resolutions has received, for 

a long time, scant attention in literature. This is arguably the result of the limited activity 

of the Security Council during the first decades of its existence, with the hostility between 

permanent members paralyzing the organ.139 Only with the end of the Cold War and the 

corresponding reduction in the use of reciprocal vetoes has the Security Council started 

to use its powers to their full potential, adopting ever more complex courses of action, 

including types of action not foreseen in the Charter. With the Security Council’s 

intensified activity starting to raise novel interpretive problems, some scholars devoted 

their attention to the search for an appropriate method for the interpretation of these 

sources. However, the uncertainties emerging from the ICJ case-law are also mirrored in 

the academic debate. The few scholars who devoted their attention to the interpretation 

 

138 Namibia (n 49) para 114. 
139 Byers (n 50) 177. See also: Wood, The Interpretation of Security Council Resolutions 1998 (n 67) 74, 

holding that “[i]n the past there were relatively few SCRs of concern outside a rather narrow circle, and 

those who interpreted them probably felt little need to explain their approach.” 
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of resolution in general terms, in an attempt to identify the most adequate interpretive 

method for these sources, have adopted diverging positions on this issue. The diverging 

approaches are the result of the different emphasis put on the several peculiar features of 

Security Council resolutions identified above. 

 

 
6.1. Arguments in favour of the application of the VCLT mutatis mutandis 

 
Scholars arguing that the Vienna Convention still represents the fundamental framework 

of reference for the interpretation of resolutions reject the assumption that the inherent 

differences between treaties and Security Council resolutions – or decisions of 

international organizations generally – should influence their interpretive method.140 

The most voiceful proponent of this view is Alexander Orakhelashvili. According 

to the author, the different drafting process and adoption procedure for resolutions, and 

generally the political nature of the organ, would not justify the application of a different 

interpretive approach. The author submits that the difficult political climate and the need 

for compromise characterizing the drafting process of resolutions is no different from the 

climate surrounding the adoption of other agreements, resolutions being “[no] more 

political than other international transactions which also undergo a complex drafting 

process yet are subject to the Vienna Convention regime”.141 Similarly to treaties, Council 

decisions are the result of complex negotiations between States in order to achieve the 

meeting of their respective wills and to attribute binding effects to it, and the interpretive 

rules applicable to treaties are thus suitable for interpreting Council’s acts as well.142 

Moving from the consideration that interpretation of consensual instruments is 

functional to legal stability and predictability and must aim at discouraging unilateral 

 

 
140 Bos, The Interpretation of Decisions (n 63) 12-13. After having acknowledged that, in general, 

differences in the type of interpreted source may justify divergences in interpretive methods, the author 

nonetheless concludes that “the methods and rules of treaty interpretation, in a general sense and mutatis 

mutandis, apply to the interpretation of conduct decisions taken by international organizations.” On a final 
note, however, the author also specifies that “for the time being, materials are too scarce to justify anything 

beyond a provisional opinion.” 
141 Orakhelashvili, Collective Security (n 33) 41. 
142 Alexander Orakhelashvili, ‘The Acts of the Security Council: Meaning and Standards of Review’ in 

Armin von Bogdandy and Rüdiger Wolfrum (eds), Max Planck Yearbook of United Nations Law (Brill 

2007) 157; Orakhelashvili, The Interpretation of Acts and Rules (n 25) 489-490; Orakhelashvili, Unilateral 

Interpretation (n 54) 825-826. 
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interpretations by individual States,143 the author considers that the Vienna Convention’s 

textual paradigm is the best option for the interpretation of resolutions as well. In the 

author’s view, the plain and ordinary meaning of the terms under Article 31(1) VCLT 

entails that “nothing that is expressed can be disregarded and nothing that is not expressed 

can be implied”.144 This technique allows a written instrument to always be interpreted 

faithfully, and contributes to legal stability and mutual trust, as it enables States to reach 

their agreements without being concerned about their words being twisted and interpreted 

in a way they would not have consented to.145 In addition, the author submits that the 

textual paradigm is in itself sufficient to also accommodate the concern that the 

limitations of sovereignty on the addressee States shall not be lightly presumed.146 Thus, 

because the text embodies the agreement and joint attitude of the Council, it represents 

the primary instrument for interpretation in accordance with the VCLT, while all other 

statements made before and after the adoption of the resolution represent the view of 

individual members only, unless it is otherwise proved that they embody an agreement in 

connection with the resolution pursuant to Article 31(3)(a)-(b) VCLT.147 

Similarly, other scholars have considered that the peculiar characteristics of 

decisions of international organizations may, at best, suggest that a different emphasis be 

placed on the various interpretive techniques, but do not warrant for a different 

interpretive method altogether,148 considering the VCLT techniques as the “main building 

blocks in all legal interpretation”.149 In particular, it is submitted that the distinction 

between the general rule of interpretation under Article 31 and supplementary means 

under Article 32 VCLT should be retained, on the basis that decisions of international 

 

143 Orakhelashvili, Unilateral Interpretation (n 54) 826-827. 
144 Orakhelashvili, The Interpretation of Acts and Rules (n 25) 489. 
145 Ibid, 491. 
146 Ibid, 487, 489. 
147 Orakhelashvili, The Acts of the Security Council (n 142) 156. 
148 See, for instance: Amerasinghe (n 111) 61, holding that “[i]n the interpretation of the decisions of organs 
which are clearly of a delegated nature … the principles of interpretation used are generally similar to those 
used in the interpretation of constitutional texts, though there may be a change in emphasis and priorities”. 
149 Mark Klamberg, ‘Interpretation of Security Council Resolutions and the Function of Explanation of 

Votes – Protecting the Status Quo or Agents of Change?’ (2019) Stockholm Faculty of Law Research Paper 
Series no 69, 28. This author is partially inconsistent in its approach to the interpretation of Security Council 

resolutions: he first proposes to adopt “a separate analytical framework” for the interpretation of Security 

Council resolutions, but then proceeds to take into account the main techniques of the Vienna Convention, 

namely textual, contextual and teleological interpretation, as well as preparatory works as supplementary 

means of interpretation in the sense of Article 32 VCLT, ultimately suggesting no substantial modification 

to the Vienna Convention interpretive method that would classify his approach differently from a mutatis 

mutandis application of those rules. 
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organizations are “objective texts that have an existence of their own, independent of their 

creators” and that for these acts, even more than for treaties, discussions preceding the 

adoption generally prove inconclusive and thus unhelpful.150 

 

 
6.2. Proposals for a more liberal approach: rejecting the distinction between the 

general rule of interpretation and supplementary means 

Among the scholarly works supporting an autonomous interpretive method for 

resolutions, the work of Sir Michael Wood features prominently. Wood’s approach is 

based on the premise that resolutions are not treaties, and that they display peculiar 

features that render it “highly artificial, and indeed to some extent … simply not possible, 

to seek to apply all of the Vienna Convention rules mutatis mutandis”.151 Among the 

many peculiar features of resolutions identified by the author, one is arguably considered 

the most significant and capable of pushing for a change in the interpretive paradigm. 

This is the essentially political nature of the organ and the consequently “highly 

politicized” drafting process,152 which, in turn, affects the quality of the resulting 

normative text. Because of the overall informality of the drafting procedure, and the fact 

that resolutions “are often drafted by non-lawyers, in haste, under considerable political 

pressure, and with a view to secure unanimity within the Council”, Security Council 

resolutions are described as “frequently not clear, simple, concise or unambiguous”.153 

Accordingly, the VCLT rigid distinction between the general rule under Article 31 and 

supplementary means under Article 32 is seen as inappropriate to accommodate the 

realities of the Council’s working activities. The author consequently proposes to adopt 

a more liberal approach to interpretation, the aim of which should be to give effect to the 

Council’s effective intention by allowing free recourse not only to textual, but also to 

extra-textual elements, including the circumstances of the adoption and all available 

preparatory works. Extra-textual elements may be deemed to be even more relevant than 

the resolutions’ very text. The author submits, indeed, “any serious effort at interpreting 

a resolution will need to have regard to all the available travaux préparatoires, as well as 

 
150 Amerasinghe (n 111) 63-64. 
151 Wood, The Interpretation of Security Council Resolutions 1998 (n 67) 95. 
152 Wood, The Interpretation of Security Council Resolutions, Revisited 2017 (n 37) 12. 
153 Wood, The Interpretation of Security Council Resolutions 1998 (n 67) 82. 
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the circumstances of the resolution’s adoption”,154 while “less importance should attach 

to the minutiae of language”.155 In general, Wood’s approach is seldom defined as a 

‘purposive’ approach, which takes account of textual ambiguities and inconsistencies and 

resolves them “in a manner that is consistent with the view that the Council intends its 

demands to be complied with and, if necessary, enforced”.156 

Wood’s approach is shared by other scholars, who similarly consider that, because 

of the interconnection between the author’s intent and the object and purpose in unilateral 

acts, resolutions of the Security Council ought to be interpreted by searching the original, 

effective will of the Council and therefore by allowing a more liberal resort to extra- 

textual elements such as the preparatory works, the distinction between Articles 31 and 

32 “losing much of its importance”.157 

 

 
6.3. Proposals for a more restrictive approach: towards strict textuality 

 
The unilateral nature of Security Council resolutions, and particularly the circumstance 

that Council’s decisions can bind UN member States irrespective and even against their 

consent, has been considered by other scholars to constitute an element justifying the 

adoption of a more restrictive method of interpretation. In particular, Frowein submits 

that the old maxim in dubio mitius, no longer applicable in the interpretation of treaties, 

may find its appropriate place in the context of the interpretation of Council decisions.158 

Particularly with regards to decisions prescribing enforcement measures, the principle of 

State sovereignty militates in favour of a strictly literal and objective interpretation of 

resolutions, which would preclude a liberal recourse to the search for the subjective 

intention of the drafting States, especially when that intention has been concealed under 

an ambiguous formulation.159 

 
 

 

154 Wood, The Interpretation of Security Council Resolutions, Revisited 2017 (n 37) 35. 
155 Wood, The Interpretation of Security Council Resolutions 1998 (n 67) 95. 
156 Byers (n 50) 177-178. 
157 Palchetti (n 55) 163. Unofficial translation from French. 
158 Frowein (n 47) 112; Jochen A Frowein and Nico Krisch, ‘Introduction to Chapter VII’ in Bruno Simma 

et al (eds), The Charter of the United Nations: A Commentary (OUP 2002) 713, holding that “Chapter VII 

resolutions should, in general, be interpreted narrowly. If their wording is ambiguous, this most often … 

indicates that no agreement has been reached on a certain measure”. 
159 Frowein (n 47) 99; Frowein and Krisch (n 158) 713. 
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In a similar fashion, others have considered the unilateral nature of Council 

resolutions as a decisive factor for abandoning, or, at least, ‘adapting’ and ‘integrating’ 

the VCLT canons. Even when not endorsing tout court the principle in dubio mitius, it is 

seldom submitted that the encroachment upon sovereignty resulting from most Council’s 

decisions warrants a stricter, more rigorous interpretive approach, that might help 

discourage some States’ tendency to resort to liberal unilateral interpretations and thus 

use resolutions as a justification for their otherwise unlawful behaviour.160 

A similar restrictive approach would arguably entail that the Security Council 

would be asked to adopt an explicit formulation every time it intends to impose on States 

obligations that they would not otherwise have under international law.161 

 

 
6.4. Proposals for an adjustment of the VCLT method based on the institutional 

background of resolutions 

In addition to, or autonomously from the previous considerations, scholars have stressed 

the importance to take into account the broader institutional framework in which the 

Security Council operates, as an additional factor influencing the interpretive method 

applicable to its acts. It has been noted, in this respect, that “the real difference between 

Security Council resolutions and treaties relates to their institutional background” as the 

UN Charter introduces constraints to the content of those instruments and, thus, puts 

limits to their permissible meaning.162 

The consideration of the uniqueness of Security Council resolutions as a secondary 

source, being qualified as “unilateral institutional acts with binding force erga omnes 

partes”, leads Papastavridis to reject the application of Articles 31-33 VCLT, both ipso 

jure and mutatis mutandis.163 In his search for an entirely different hermeneutic, based 

not on rigid interpretive rules but rather on principles expressed in the form of flexible 

presumptions, the author contends that the interpretive method for Security Council 

 
 

160 Maria Irene Papa, I rapporti tra la Corte Internazionale di Giustizia e il Consiglio di Sicurezza (CEDAM 

2006) 364-365. 
161 Ibid, 365. 
162 Gioia (n 54) 200. 
163 Efthymios Papastavridis, ‘Interpretation of Security Council Resolutions under Chapter VII in the 

Aftermath of the Iraqi Crisis’ (2007) 56 International & Comparative Law Quarterly 83, 100. 
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resolutions should be able to accommodate the interactions between the ‘intersubjective’ 

will of the Council (author’s intent) and the overarching object and purpose of the UN 

Charter (intent of the legal system, i.e. the maintenance of international peace and 

security). This declared ‘purposive’ approach to the interpretation of resolutions actually 

results in a more restrictive reading of these acts, in so far as this is necessary to uphold 

to the set of limitations imposed on the Security Council by its institutional normative 

framework.164 Thus, the author proposes to apply the presumption whereby resolutions 

must be read in a manner compatible both with peremptory norms and Charter principles 

and rules,165 which, in turn, leads to a presumption in favour of State sovereignty as 

embodied in Articles 2(1) and 2(7) of the Charter.166 

Other authors have taken into account the institutional background of resolutions 

as a reason justifying resort to more prominent teleological interpretations, identifying 

the resolutions’ telos in the purposes and principles of the UN Charter, as well as to 

interpretations that give relevance to the organ’s general practice.167 

 

 
7. Conclusive remarks 

The analysis carried out so far has allowed to study the problem of interpretation of 

international norms, verifying to what extent the VCLT paradigm is considered as a 

central framework of reference in the interpretation of written sources of international 

law different from treaties. It has been possible to observe that, while the Vienna 

Convention features prominently in all debates surrounding the search for an interpretive 

 

164 Ibid, 99. It is important to note that Papastavridis’ ‘purposive’ approach is quite different from the one 

endorsed by Michael Wood, as the former author considers ‘purpose’ to be a combination of the inter- 

subjective and the objective intent, whereas the latter prioritizes the original inter-subjective will of the 

Security Council. In that respect, the presumptions elaborated by Papastavridis ultimately result in a 

restrictive method of interpretation which is more akin to the one proposed by Frowein. 
165 Ibid, 110. See also: Amerasinghe (n 111) 64-64, affirming that an applicable presumption is that 
“decisions of organs must be interpreted so as to conform to the constituent instrument and not to conflict 
with it” and “must be construed in the light of general international law, particularly jus cogens.” 
166 Papastavridis (n 163) 110. 
167 Alessandra Lang, Le risoluzioni del Consiglio di Sicurezza delle Nazioni Unite e l’Unione Europea 
(Giuffrè 2002) 25; Pietro Franzina, ‘L’interpretazione delle risoluzioni del Consiglio di Sicurezza alla luce 

del parere sul Kosovo’ in Lorenzo Gradoni and Enrico Milano (eds), Il parere della Corte internazionale 

di giustizia sulla dichiarazione di indipendenza del Kosovo. Un’analisi critica (CEDAM 2011) 59 ff, whose 

approach, however, also partly shares the views of those proposing to loosen the distinction between Article 

31 and 32 VCLT, as he considers that, because the inter-subjective and the objective will are intertwined 

in the case of Security Council resolution, a direct evaluation of the preparatory works may facilitate the 

search of such intention. 
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method, and interpretation in general, the method it prescribes does not represent the only 

hermeneutical paradigm international law has to offer. Different sources may call for a 

different interpretive approach. In this respect, whereas the problem of interpretation in 

international law is uniform, this does not entail that the solutions, i.e. the interpretive 

rules, should be uniform too.168 This consideration does not lead to an automatic rejection 

of the VCLT paradigm. Rather, there appears to be a tendency to look at the VCLT 

method as the main point of reference, and to justify any deviation therefrom on the basis 

of the identified peculiar characteristics of the interpreted source. 

As far as Security Council resolutions are concerned, the same approach seems to 

have been shared by the ICJ in its dicta on the interpretation of resolutions. Scholarly 

works, too, have shown a tendency to emphasize one or more of the peculiar 

characteristics of Security Council’s acts as a basis for rejecting one or more features of 

the VCLT method or, by contrast, have emphasized the similarities between treaties and 

resolutions in order to justify the analogical application of such method. 

The analysis performed above has aimed at introducing Security Council’s acts as 

a source of international law, studying its differences in formats and effects, and 

identifying those peculiar characteristics that may influence the development of their 

interpretive process. 

As it was noted, emphasis on one or more of these peculiar features may lead to 

very different interpretive approaches. The purpose of the following Chapters will be to 

analyze how these peculiar features of resolutions have been emphasized in the practice 

of other international actors called upon to perform an interpretive activity, with a view 

to verifying whether a method of interpretation of such sources has crystallized or, in any 

event, whether some particular interpretive trends can be said to have emerged. The 

research also intends to verify whether a single method may be applied to all types of 

resolutions, or whether differences in resolutions may warrant some level of adaptation 

of these rules to each type. The analysis of the relevant international practice and the 

examination of current trends will offer the chance to critically evaluate the results and 

suggest the adoption of a method specifically tailored on resolutions of the Security 

Council. 

 

168 Franzina (n 167) 61-62, 64. 
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CHAPTER II 
 

TESTING THE APPLICATION OF THE GENERAL RULE OF INTERPRETATION 

UNDER ARTICLE 31 VCLT TO SECURITY COUNCIL RESOLUTIONS 

 

 
 

CONTENT: 1. The theoretical basis for transposing the Vienna Convention rules to the 

interpretation of Security Council resolutions: the analogical reasoning – 2. The recurring 

references to Article 31 in the international practice concerning the interpretation of Security 

Council resolutions – 3. Good faith – 4. The literal canon: the ‘ordinary’ and ‘special’ meaning 

of terms – 4.1. The meaning of operative verbs – 4.2. The practice of standard terms and their 

qualification as ‘ordinary meaning’ of the Security Council – 4.3. The occasional emergence of 

strictly literal approaches and their limits – 5. The contextual canon – 5.1. The multifaceted role 

of the preamble of Security Council resolutions – 5.2. The role of annexes and the determination 

of their legal status as an issue of interpretation – 5.3. Other elements of context pursuant to 

Article 31(2) VCLT – 6. The teleological canon – 6.1. The central role of the teleological canon 

in the practice of interpreters of resolutions – 6.2. The problematic identification of the telos in 

Security Council resolutions: objective purpose or subjective intention of the organ? – 7. 

Subsequent agreements, subsequent practice and the means of authentic interpretation – 7.1. The 

Security Council as the organ entitled to render authentic interpretations – 7.2. The means for 

expressing the Council’s authentic interpretation – 7.3. The legal value of authentic interpretation 

– 8. Conclusive remarks. 

 

 

 

1. The theoretical basis for transposing the Vienna Convention rules to the 

interpretation of Security Council resolutions: the analogical reasoning 

Chapter I has analyzed the possibility of approaching the method developed for treaty 

interpretation as an applicable framework for the interpretation of different sources of 

international law. The Chapter concluded that there is a clear tendency in international 

case-law and in the works of the ILC to consider the Vienna Convention method, namely 

the only codified and binding method regulating interpretation in international law, as the 

main point of departure in the search and development of rules regulating interpretation 

of other sources. The work of the ILC on unilateral acts of States demonstrates that, even 

when a different framework is ultimately proposed, guidance is first and foremost sought 

in the Vienna rules. Any partial abandonment of the Vienna paradigm, indeed, is always 

preceded by a careful reflection on such method and the evaluation of its possible 

transposition outside the realm of treaty law. The centrality of the Vienna rules in all 

discussion concerning interpretation of international law has been explained, at times, by 



62  

affirming that these rules actually embody universal categories of legal interpretation.1 In 

this respect, Articles 31 and 32 would codify “principles of logic and good sense”2 not 

just suitable, but even unavoidable, for all actors engaging in legal interpretation. 

Whereas the interpretive techniques of the general rule, particularly those included 

in Article 31(1), certainly reflect universal canons of legal interpretation, virtually 

applicable in all legal systems and inherently connected to any serious effort at 

discovering the meaning of a legal provision, the Vienna Convention has not just 

elaborated a list of interpretive techniques available for the interpreter. Rather, it has 

codified an interpretive method, which reflects a “qualified textuality”3 approach and is 

based on an internal hierarchy between ‘primary’ and ‘supplementary’ means of 

interpretation. Moreover, the rules were elaborated having a specific source, i.e. treaties, 

in mind. 

It is therefore submitted that, consistently with the approach shared by international 

courts and the ILC, any analysis aimed at identifying the most appropriate interpretive 

framework for Security Council resolutions should be carried out by verifying whether 

the Vienna Convention method, with all its specific features, may be applied mutatis 

mutandis to the different source under scrutiny. Notably, analogy is a technique of legal 

reasoning which purports to fill gaps in law in furtherance of the goal of normative 

completeness, an inherent aspiration of any legal system.4 Both common law and civil 

law systems rely on analogy as a tool for extending rules to facts not covered by them.5 

Consistent international case-law and the works of the most highly qualified publicists 

confirm its applicability in international law.6 The inherent need of interpreters to rely on 

 

1 See, for instance: Prosecutor v Ayyash et al, ‘Interlocutory Decision on the Applicable Law: Terrorism, 

Conspiracy, Homicide, Perpetration, Cumulative Charging’, STL-11-01, AC (16 February 2011) para 26. 
The Appeals Chamber affirmed that the Vienna rules of interpretation “translate into the international realm 

general principles of judicial interpretation that are at the basis of any serious attempt to interpret and apply 

legal norms consistently.” 
2 ILC, ‘Report of the International Law Commission on the work of its eighteenth session’ (4 May-19 July 

1966) in Yearbook of the International Law Commission, 1966, vol II, 218. 
3 Francis G Jacobs, ‘Variety of Approach to Treaty Interpretation: With Special Reference to the Draft 

Convention on the Law of Treaties before the Vienna Diplomatic Conference’ (1969) 18 International & 

Comparative Law Quarterly 318, 338. 
4 Francesco Viola, Orientamenti storici in tema di interpretazione della legge (Celup 1975) 48. 
5 See, generally: Neil MacCormick, Legal Reasoning and Legal Theory (Clarendon Press 1978). 
6 The SS “Wimbledon” (United Kingdom v Germany) PCIJ Rep Series A No 1; Trail Smelter case (United 

States v Canada) (1941) 3 RIAA 1905; Military and Paramilitary Activities in and against Nicaragua 

(Nicaragua v United States of America) (Merits) [1986] ICJ Rep 14; Legal Consequences for States of the 

Continued Presence of South Africa in Namibia (South West Africa) Notwithstanding Security Council 
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an interpretive framework, coupled with the absence of a clearly defined method for 

interpreting Security Council resolutions, renders recourse to the analogical reasoning an 

appropriate instrument to our research. Analogy requires to evaluate the existence of an 

eadem ratio justifying the application of the same legal rule to a situation formally 

unregulated by it; this, in turn, occurs through the identification of ‘relevant similarities’ 

between those situations.7 Furthermore, transposition of a rule to a situation outside its 

original material scope of application may require some level of adaptation of the said 

rule. Indeed, a mutatis mutandis approach entails that, when a provision is transplanted 

into a different scenario, some adjustments are allowed, provided that they “do not change 

its substantive content and scope”.8 The legal reasoning remains within the perimeter of 

analogy only to the extent that those necessary changes to the original rule do not 

contradict the rule’s rationale. 

Taking these considerations into account, the present Chapter purports to analyze 

the applicability of each component of the general rule of the Vienna Convention to 

Security Council resolutions, with a view to verifying whether an analogical application 

of these rules for the interpretation of resolutions is justified. The analysis will be 

performed by taking both a theoretical perspective and the practice of international 

interpreters of resolutions into account. In this respect, the study will focus on some 

interpretive problems raised by the application of the general rule canons in the 

interpretation of Council resolutions in the light of their particular features. It will then 

try and assess whether these special features can be nonetheless accommodated by a 

mutatis mutandis application of the Vienna method or whether they require the 

development of a different rule altogether. 

 

 

 

 
 

Resolution 276 (1970) (Advisory Opinion) [1971] ICJ Rep 16; Fernando Lusa Bordin, ‘Analogy’ in Jean 

d’Aspremont and Sahib Singh (eds), Concepts for International Law: Contributions to Disciplinary 

Thought (Edward Elgar 2019) 37-38; Albert Bleckmann, ‘Analogie Im Völkerrecht’ (1977) 17 Archiv des 

Völkerrechts 161. 
7 Norberto Bobbio, Teoria dell’ordinamento giuridico (Giappichelli 1960) 174 ff, highlighting that not all 

similarities between two situations allow recourse to analogy, but only those that are “relevant” to the 

application of the rule. “Relevant” similarities are those that pertain to the core rationale of the rule itself. 

In the same vein: Fernando Lusa Bordin, The Analogy between States and International Organizations 

(CUP 2018) 15-48. 
8 Tullio Scovazzi, ‘Within and Beyond Mutatis Mutandis’ in Maurizio Ragazzi (ed), Responsibility of 

International Organizations: Essays in Memory of Sir Ian Brownlie (Martinus Nijhoff 2013) 121. 
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2. The recurring references to Article 31 in the international practice 

concerning the interpretation of Security Council resolutions 

Before turning to a more detailed analysis, it is important to observe from the outset that 

explicit general references to the applicability of the VCLT are overall quite extensive in 

the practice of interpretation of Security Council resolutions. Interpreters often recall the 

interpretive method developed for treaties as a suitable framework for interpreting 

resolutions, albeit with different levels of adherence. 

As already mentioned, the ICJ in Kosovo explicitly referred to the Vienna method, 

notwithstanding its warning that a full transposition of such method to instruments that 

are different from treaties is not possible. Besides the ICJ, other international tribunals 

called upon to interpret Council resolutions have made similar references. 

Among these, the ad hoc international criminal tribunals for the former Yugoslavia 

and Rwanda were arguably the most prolific tribunals to interpret Council resolutions. 

Ever since the beginning of their activity, the ad hoc tribunals were confronted with the 

need to interpret the resolutions of the Security Council establishing them and 

incorporating their statutes. Indeed, the interpretation of the statutes by the ad hoc 

tribunals is formally an interpretive activity of Security Council resolutions. The statutes 

do not contain any specific provision aimed at regulating the interpretive activity of the 

tribunals. Nor do the Reports of the Secretary-General or the Security Council’s 

discussions prior or contemporary to the establishment of the tribunals provide any direct 

and clear indication on the applicable interpretive method. This absence of guidance by 

the constituent instruments and the absolute novelty represented by the creation of 

international criminal tribunals by way of binding resolutions of the Security Council 

immediately rendered the interpretive method applicable to the statutes a central question 

in the tribunals’ case-law. The peculiar legal nature of the statutes, which are neither 

treaties nor straightforward criminal statutes, offered the tribunals the chance to ruminate 

on the choice between very different and, arguably, polar opposite interpretive 

approaches, namely a contextual and purposive interpretation and an interpretation based 

on the principle of legality.9 Overall, this uncertainty has led to the development of a 

somewhat erratic case-law, leading commentators to conclude that no prevailing 

 

9 Joseph Powderly, ‘Judicial Interpretation at the Ad Hoc Tribunals: Method from Chaos?’ in Shane Darcy 

and Joseph Powderly (eds), Judicial Creativity at the International Criminal Tribunals (OUP 2010) 20, 26. 
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hermeneutic can be said to emerge from it.10 However, it is undeniable that interpretations 

according to the VCLT represented a recurring phenomenon in the tribunals’ case-law. 

In its very first decision in the Tadić case, the International Tribunal for the former 

Yugoslavia (ICTY) affirmed that 

 

[a]lthough the Statute of the International Tribunal is a sui generis legal instrument and not a treaty, 

in interpreting its provisions and the drafters’ conception of the applicability of the jurisprudence of 

other courts, the rules of treaty interpretation contained in the Vienna Convention on the Law of 

Treaties appear relevant.11 

 

The same position was later endorsed by the Appeals Chamber in the Tadić Appeals 

Judgment, in which the bench reiterated that it was permissible to be guided by the 

interpretive rules developed for treaties, notwithstanding the sui generis legal nature of 

the ICTY Statute.12 

The subsequent case-law of the ad hoc tribunals provides several reaffirmations of 

the relevance of 31(1) VCLT for the purpose of interpreting the statutes. In Kordić & 

Čerkez, the Appeals Chamber extended the application of the general rule of 

interpretation to the tribunal’s Rules of Evidence, stating that “[i]n interpreting a 

particular Rule, a Trial Chamber should ensure that it is interpreted in accordance with 

its ‘ordinary meaning’ and ‘in the light of [the] object and purpose’ of the Statute and 

Rules”,13 expressly recognizing that it was taking guidance from the “principles which 

may be drawn from Article 31(1) [VCLT]”.14 Similarly, statements concerning the 

applicability of the four main techniques included in the general rule – good faith, 

textuality, contextuality and teleology – appear, inter alia, in Bagosora et al,15 in 

 

 
 

10 William Schabas, ‘Interpreting the Statutes of the Ad Hoc Tribunals’ in Lal Chand Vohrah et al (eds), 

Man’s Inhumanity to Man (Brill 2003) 886; Leena Grover, Interpreting Crimes in the Rome Statute of the 

International Criminal Court (CUP 2014) 63; Elizabeth Wilmshurst, ‘International Criminal Law’ in 

Michael J Bowman and Dino Kritsiotis (eds), Conceptual and Contextual Perspectives on the Modern Law 

of Treaties (CUP 2018) 630; Olufemi Elias and Anneliese Quast-Mertsch, ‘Preliminary Report on 

International Criminal Tribunals’ (ILA Study Group on the Content and Evolution of the Rules of 

Interpretation) 8. 
11 Prosecutor v Tadić, ‘Decision on the Prosecutor’s Motion requesting Protective Measures for Victims 

and Witnesses’, ICTY-IT-94-1-T (10 August 1995) para 18. 
12 Prosecutor v Tadić, Judgment, ICTY-IT-94-1, AC (15 July 1999) paras 282-286. 
13 Prosecutor v Kordić & Čerkez, ‘Decision on Appeal Regarding the Admission into Evidence of Seven 

Affidavits and One Formal Statement’, ICTY-95-14/2-AR73.6 (18 September 2000) para 22. 
14 Ibid, fn 39. 
15 Prosecutor v Bagosora et al, ‘Decision on the Admissibility of the Prosecutor’s Appeal from the Decision 

of a Confirming Judge Dismissing an Indictment against Théoneste Bagosora and 28 Others’, ICTR-98-37, 

AC (8 June 1998) para 28. 
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Milošević,16 in the Aleksovski Appeals Judgment,17 in the Jelisić Appeals Judgment,18 in 

the Nyiramasuhuko et al Appeals Judgment.19 Analogous resort to the Vienna Convention 

can be found in the case-law of the Special Tribunal for Lebanon.20 

Ad hoc tribunals’ individual judges, too, frequently reaffirmed the applicability of 

the Vienna rules to the interpretation of their statutes, albeit adopting different views on 

the rationale for this transposition.21 

Similarly, the European Court of Human Rights (ECtHR) has occasionally faced 

the need to interpret Security Council resolutions incidenter tantum. As will be further 

explained in Chapter IV, the ECtHR has, through its case-law, actually developed a 

partially separate framework for the interpretation of Security Council resolutions 

 
 

16 Prosecutor v Milošević, ‘Decision on Preliminary Motions’, ICTY-99-37-PT (8 November 2001) para 

47, holding that “[t]he Statute of the International Tribunal is interpreted as a treaty”; Prosecutor v 

Milošević, ‘Reasons for Decision on Assignment of Defence Counsel’, ICTY-9937-T (22 September 2004), 

according to which “[f]rom the earliest days of the work of the International Tribunal, it was decided that 

the Statute is to be interpreted as a treaty. Consequently, Article 31(1) of the Vienna Convention on the 

Law of Treaties is applicable”. These statements have been considered in scholarly works as an excessively 

bold conclusion and a misinterpretation of the Tribunal’s previous case-law. See: Charles Lister, ‘What’s 

in a Name? Labels and the Statute of the International Criminal Tribunal for the former Yugoslavia’ (2005) 

18 Leiden Journal of International law 77; Powderly (n 9) 34. 
17 Prosecutor v Aleksovski, Judgment, ICTY-95-14/1, AC (24 March 2000), para 98. 
18 Prosecutor v Jelisić, Judgment, ICTY-IT-95-10, AC (5 July 2001) para 35, where the Appeals Chamber 

also affirmed that the application of the general rule of interpretation under Article 31(1) was consistent 

with the “settled jurisprudence of the Tribunal”. 
19 Prosecutor v Nyiramasuhuko et al, Judgement, ICTR-98-42-A, AC (14 December 2015) para 2137. 
20 Prosecutor v Ayyash et al (n 1) para 26. It must be pointed out that the STL concluded that the Vienna 

Convention would apply to the interpretation of its Statute, irrespective of whether such Statute was 

considered as part of an international agreement between Lebanon and the UN or regarded as part of a 

binding resolution of the Security Council. The Appeals Chamber confirmed the applicability of the Vienna 

Convention rules of interpretation in its subsequent Interlocutory Decision of 2017: STL, ‘Interlocutory 

Decision on the Applicable Law: Criminal Association and Review of the Indictment’, STL-17- 
07/I/AC/R176bis (18 October 2017) para 21. In the same vein: STL, ‘Public redacted version of “Decision 

on the Prosecutor’s Connected Case Submission of 30 June 2011” of 5 August 2011’, STL-11-02/CCS/PTJ 

(16 September 2019) para 12. 
21 Some judges considered that, even though the statutes are sui generis instrument, their proximity in nature 

to treaties justifies an analogical application of Article 31(1) VCLT: Prosecutor v Kanyabashi, ‘Joint and 

Separate Opinion of Judge McDonald and Judge Vohrah to the Decision on the Defence Motion for 

Interlocutory Appeal on the Jurisdiction of Trial Chamber I’, ICTR-96-15, AC (3 June 1999) para 15. 

Others believed instead that the principles of treaty interpretation could be transposed to the interpretation 

of the statutes as they “contain logical and practical norms consistent with the domestic law and practice of 

States”, or more directly qualified those interpretive rules as general principles: Prosecutor v Kanyabashi, 

‘Joint Separate and Concurring Opinion of Judge Wang Tieya and Judge Rafael Nieto-Navia to the 

Decision on the Defence Motion for Interlocutory Appeal on the Jurisdiction of Trial Chamber I’, ICTR- 

96-15-A, AC (3 June 1999) para 11; Prosecutor v Delalić et al, Judgment, ICTY- IT-96-21-T (16 

November 1998) paras 158-159. Judge Shahabuddeen, on his part, considered both rationales to be 

appropriate: Prosecutor v Kanyabashi, ‘Dissenting Opinion of Judge Shahabuddeen to the Decision on the 

Defence Motion for Interlocutory Appeal on the Jurisdiction of Trial Chamber I’, ICTR-96-15, AC (4 June 
1999) 20-22. 
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potentially affecting human rights. This notwithstanding, the Court always tried to 

reconcile its interpretive approach both with the ICJ precedents and with the rules of 

treaty interpretation under the Vienna Convention, which was either explicitly recalled or 

implicitly taken into account.22 

Not only international judges, but also UN organs often invoked the Vienna 

Convention, specifically the general rule under Article 31, as a basis for interpreting 

Council resolutions, as exemplified by a note of the Office of the Legal Affairs of the UN 

Secretariat of 2003 and the UN Compensation Commission for claims arising out of the 

1990 Gulf War.23 

It is to be noted, however, that the mere reference to the application of the Vienna 

Convention method does not necessarily entail a faithful adherence on the part of the 

interpreter. Accordingly, in order to determine whether an international tribunal – or any 

other interpreter24 – has resorted to the Vienna Convention for the interpretation of a 

written source different from a treaty, it is not sufficient to assess whether Article 31 and 

32 have been explicitly recalled. Neither is lack of such explicit endorsement conclusive 

 

 
 

22 See: Al-Jedda v the United Kingdom, App No 27021/08 (ECtHR, GC, 7 July 2011) para 76, referencing 

the interpretive approach suggested by the ICJ in Namibia; Nada v Switzerland, App No 10593/08 (ECtHR, 

GC, 12 September 2012) para 175, where the Grand Chamber refers to its previous decision in Al-Jedda in 
paragraph 76 and at the same time affirms the need to interpret resolutions based on “the wording of those 

resolutions and the context in which they were adopted” with due regard “to the objectives pursued by those 

resolutions”; Al-Dulimi and Montana Management Inc. v Switzerland, App No 5809/08 (ECtHR, GC, 21 

June 2016) paras 139-143 and, more specifically, the Concurring Opinion of Judge Sicilianos, para 20, 

qualifying the Grand Chamber’s approach as a mutatis mutandis application of Article 31 VCLT to the 

interpretation of resolutions. See also the Dissenting Opinion of Judge Nussberger, 142, who submits that 

“the generally accepted methods of interpretation as defined in the Vienna Convention on the Law of 

Treaties (VCLT) [cannot] be ignored”. 
23 Office of the Legal Affairs of the UN Secretariat, ‘Note to the Under-Secretary-General of the 

Department of Peacekeeping Operations, United Nations’ (13 October 2003) in United Nations Juridical 

Yearbook 2003 (United Nations Publications 2003) 539-540; UN Compensation Commission, ‘Report and 

Recommendations made by the Panel of Commissioners Concerning the First Instalment of “E2” Claims’ 
(3 July 1998) UN Doc S/AC.26/1998/7, para 54. Both the positions of these organs will be further illustrated 

in this Chapter, in connection with specific interpretive problems raised by resolutions. 
24 The present survey will assess how Security Council resolutions are interpreted drawing primarily from 

the practice of international tribunals. This is because, first, the ascertainment of a method of interpretation 

is an exercise that requires at least some explanation and justification for the adopted approach, as normally 

provided by courts, and second, because problems of interpretation have been largely discussed before 

international courts, offering a useful occasion for the study of diverging positions on the issue of 

interpretation of resolutions. However, the practice of other interpreters – particularly States and UN organs 

– will also be taken into account, to the extent possible. Indeed, because the international legal order is 

essentially a decentralized system, it is also an open system of interpreters, where every person or organ 

concerned with an act is deemed competent to interpret it. See: Oliver Dӧrr and Kirsten Schmalenbach 

(eds), Vienna Convention on the Law of Treaties: A Commentary (Springer 2012) 530. 
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for determining that the Vienna Convention method was not adopted.25 More than the 

formal invocation of the Convention’s provisions – or lack thereof – it is necessary to 

ascertain the actual use of the method of interpretation prescribed by them, in its 

entirety.26 Thus, it will be essential to verify not only that the judges utilized some of the 

single techniques of interpretation endorsed by the Convention, but also that they 

respected the method by attributing the correct value to such techniques. Only in such 

cases it will be possible to conclude that the Vienna Convention has been indeed used 

analogically also for the interpretation of sources other than treaties, and, particularly, for 

the interpretation of Security Council resolutions. 

The following analysis of the practical implementation of the Vienna Convention 

canons will offer the chance to evaluate whether particular interpretive problems 

connected with Security Council resolutions have been addressed by interpreters through 

an adaptation of the Vienna Convention techniques to the specific features of resolutions 

or through a rejection of its method. 

 

 
3. Good faith 

The first hermeneutical canon mentioned in Article 31(1) VCLT is the canon of good 

faith. Its positioning at the beginning of the general rule of interpretation suggests that it 

is intended to permeate the entire process of interpretation. The history of the Vienna 

Convention rules on interpretation demonstrates that good faith, as a general principle, 

 

25 David J Bederman, ‘Revivalist Canons and Treaty Interpretation’ (1994) 41 UCLA Law Review 953, 

956, who observes that “is not enough to credit what a court says about how it construes a treaty; one must 
understand what the court then does in applying the method of interpretation to reach some legal 

conclusion”. In the same vein: Jan Klabbers, ‘On Rationalism in Politics: Interpretation of Treaties and the 

World Trade Organization’ (2005) 74 Nordic Journal of International Law 405, 416; Michael Waibel, 

‘Uniformity versus specialization (2): A uniform regime of treaty interpretation?’ in Christian J Tams et al 

(eds), Research Handbook on the Law of Treaties (Edward Elgar 2014) 380. 
26 That the Vienna Convention rules on interpretation were meant not just at recollecting possible means of 

interpretation, but rather at structuring them in an organized way, clearly emerges from the comments made 

by the Mexican delegation during the Vienna Conference. Commenting upon the US delegation’s proposal 
to eliminate the distinction between primary and supplementary means of interpretation, the Mexican 

delegate affirmed that such proposal could not be supported as “his delegation regarded the subsidiary 

character of the supplementary means set forth in article 28 as a key element in the system of articles 27 

and 28” and added that “[i]t would serve no useful purpose merely to enumerate, without indicating any 

priority, a series of means of interpretation which was necessarily incomplete, and from which the 

interpreter could choose whichever he preferred. Rather than adopt such a system, it would be better to 

delete the articles altogether, and leave interpretation completely free.” See: United Nations Conference on 

the Law of Treaties, ‘33rd meeting of the Committee of the Whole’ (26 March – 24 May 1968) UN Doc 

A/CONF.39/C.1/SR.33, 181. 
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was actually taken as the foundation for the development of the rules of interpretation 

themselves.27 

As a general principle, good faith entails that the parties shall apply the treaty in an 

honest, fair and reasonable way and shall refrain from taking unfair advantage; it follows 

that the interpreter ought to read the treaty in the same way.28 In the context of treaty 

interpretation, indeed, the good faith hermeneutical canon may be deemed to follow from 

the general obligation to perform any legal obligation in good faith.29 

Considering this background, its applicability to the interpretation of Security 

Council resolutions appears, at a first glance, unquestionable.30 Most importantly, the rule 

of good faith, which governs the performance of all legal obligations, is also specifically 

reaffirmed in Article 2(2) UN Charter, according to which member States “shall fulfil in 

good faith the obligations assumed by them in accordance with the Charter”. This 

includes the obligation to accept and carry out the decisions of the Security Council, 

pursuant to Article 25 of the Charter. Accordingly, provided that States shall carry out 

Council’s decisions in good faith, interpreters of such decisions are bound to read them 

in good faith as well.31 This position was recently confirmed by one State in a letter 

addressed to the Security Council.32 

 

 

 

27 ILC, ‘Third Report on the Law of Treaties, by Sir Humphrey Waldock, Special Rapporteur’ in Yearbook 
of the International Law Commission, 1964, vol II, 54. See also: Eric De Brabandere and Isabelle Van 

Damme, ‘Good Faith in Treaty Interpretation’ in Andrew D Mitchell et al (eds), Good Faith and 

International Economic Law (OUP 2015) 39. 
28 Richard Gardiner, Treaty Interpretation (OUP 2008) 157; Mark E Villiger, Commentary on the 1969 

Vienna Convention on the Law of Treaties (Martinus Nijhoff 2009) 425. 
29 Nuclear Tests (Australia v France) (Judgment) [1974] ICJ Rep 253, para 46; Bin Cheng, General 

Principles of Law as Applied by International Courts and Tribunals (CUP 1953) 106. 
30 Michael C Wood, ‘The Interpretation of Security Council Resolutions’ in Jochen A Frowein and Rüdiger 

Wolfrum (eds), Max Planck Yearbook of United Nations Law (vol 2, Kluwer 1998) 89; Michael C Wood, 

‘The Interpretation of Security Council Resolutions, Revisited’ in Frauke Lachermann and Rüdiger 
Wolfrum (eds), Max Planck Yearbook of United Nations Law Online (Brill 2017) 7, who affirms that there 

are likely no generally applicable rules of interpretation in international law, “beyond the basic injunction 

that interpretation must be carried out in good faith”. 
31 See: Robert Kolb, Good Faith in International Law (Hart Publishing 2017) 161, according to whom the 

provision of Article 2(2) UN Charter entails that “the obligations under the Charter have to be interpreted 

and implemented in good faith”, such obligation being functional fulfil the rights and benefits of 

membership. 
32 UNSC, ‘Letter dated 20 August 2020 from the Permanent Representative of the Islamic Republic of Iran 

to the United Nations addressed to the President of the Security Council’ (20 August 2020) UN Doc 

S/2020/814, 7. Not only did Iran confirm that “the requirement of good faith also applies to the 

interpretation of Security Council resolution 2231 (2015)”, but it also held that the transposability of the 
said principle is reinforced by Article 2(2) UN Charter. 
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In addition, because the good faith canon purports to orient the interpreter towards 

an interpretive solution which conforms to the expectations of the community 

surrounding the legal instrument in a spirit of cooperation,33 it has been observed that 

such canon, as an hermeneutical projection of the obligation of cooperation under Article 

2(2) UN Charter, would not only fit the interpretation of resolutions, but might play an 

even greater role than in treaty interpretation.34 In this respect, when a plurality of 

meanings can be ascribed to a given resolution, interpreters shall privilege the meaning 

that best ensures cooperation among member States.35 Moreover, a broader understanding 

of ‘institutional’ good faith also entails that primacy should be ultimately assigned to the 

“common finalities” over the “manifestations of state individualism incompatible with 

them”.36 Under this light, good faith under Article 2(2) UN Charter leads to assign a 

prominent role to the general aims of the organizations in the interpretation of its 

normative products. 

Whereas the abstract applicability of the good faith canon to the interpretation of 

Council resolutions is undisputed, its transplantation outside the field of treaty 

interpretation and its application in concreto to Council resolutions may require some 

special consideration. By its very nature, good faith is an elusive principle of 

interpretation. Because it applies to the whole interpretive process and serves to 

complement the application of other techniques, it is difficult to qualify it as a stand-alone 

interpretive principle and to give it a precise content.37 The good faith canon is seldom 

assimilated to a mere rule of reasonableness, and used in support of a given interpretation 

on the basis that it is not absurd or unreasonable.38 

However, there is at least one specific interpretive rule guiding interpretation of 

single provisions and deriving from the principle of good faith – in conjunction with the 

object and purpose canon: the principle ut res magis valeat quam pereat.39 According to 

 

33 On this point, see generally: Kolb (n 31) 64-65. 
34 Pietro Franzina, ‘L’interpretazione delle risoluzioni del Consiglio di Sicurezza alla luce del parere sul 

Kosovo’ in Lorenzo Gradoni and Enrico Milano (eds), Il parere della Corte internazionale di giustizia sulla 

dichiarazione di indipendenza del Kosovo. Un’analisi critica (CEDAM 2011) 71. 
35 Ibid. 
36 Kolb (n 31) 163-164. 
37 De Brabandere and Van Damme (n 27) 43; Gardiner (n 28) 157. 
38 Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo 

(Advisory Opinion) [2010] ICJ Rep 403, Written Statement of the Czech Republic, 9. 
39 Note that the ut res magis rule is often referred to as the ‘principle of effectiveness’. Notably, the principle 

of effectiveness entails two distinct rules: the ut res magis rule and the rule according to which interpreters 
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this rule, “[w]hen a treaty is open to two interpretations one of which does and the other 

does not enable the treaty to have appropriate effects, good faith and the objects and 

purposes of the treaty demand that the former interpretation should be adopted”.40 

Accordingly, treaty interpretation is based on the presumption that the treaty terms were 

intended to mean something, rather than nothing.41 It is thus necessary to verify whether 

such presumption can be considered suitable to apply to Security Council resolutions 

similarly to the way it applies to treaties. 

In the case Abdelrazik v Canada, a Federal Court of Canada resorted to the good 

faith canon, particularly the ut res magis rule, in interpreting Security Council resolution 

1267 (1999), which imposed a travel ban on listed individuals. In order to support the 

conclusion that Canada had violated Abdelrazik’s right to return his own country, Justice 

Zinn hold that the State’s interpretation of the travel ban was illogical, as it would lead to 

a non-sensical result. The judge observed that “[a]ccording to [the State’s] interpretation, 

the Resolution permits a citizen to enter Canada if and only if he happens to be standing 

at the Canadian border crossing, but it prevents that same citizen from reaching that 

border crossing as he cannot transit over land or through air to reach it.”42 The judge 

further added that, following such interpretation, “the exemption that provides that no 

State is obliged to prevent its citizens from entry becomes meaningless as there is virtually 

no possibility that a listed person will be located at a border crossing … without transiting 

over land or through air.”43 Even though the judge did not qualify its interpretive 

operation in terms of the ut res magis rule, still the emphasis on the need to avoid that a 

particular provision in a resolution becomes meaningless reveals an application of the 

said interpretive rule.44 

It must be noted that the application of the principle of effectiveness by Justice Zinn 

was meant to allow the production of effects of a provision included in a Chapter VII 

resolution, the bindingness of which was without question. More specifically, the 

 

must prefer an interpretation that fulfills the aims of the treaty to the fullest extent. Our good faith analysis 

is limited to the first of these rules. See: Gardiner (n 28) 148. 
40 ILC Report 1966 (n 2) 219. 
41 Third Report on the Law of Treaties (n 27) 55. 
42 Abousfian Abdelrazik v The Minister of Foreign Affairs and the Attorney General of Canada, Federal 

Court of Canada [2010] 1 FCR 267, para 127. 
43 Ibid. Emphasis added. 
44 Antonios Tzanakopoulos, ‘An Effective Remedy for Josef K: Canadian Judge ‘Defies’ Security Council 

Sanctions through Interpretation’ (EJIL:Talk!, 19 June 2009). 



72  

provision in question was an exception to a general rule: the judge maintained that it could 

not have been the intention of the resolution’s drafters to include an exception to a rule 

and at the same time make it devoid of any meaning.45 However, the application of the 

said rule to all provisions of Council resolutions, including resolutions outside Chapter 

VII or in any event non-binding, appears more questionable. As noted in Chapter I, 

resolutions of the Security Council may include binding as well as non-binding 

provisions. In addition, their “hybrid” nature as text types,46 mixing legal provisions and 

diplomatic discourse, runs contrary to the presumption that all provisions are meant to 

have some legal effect. Provisions included in operative paragraphs of resolutions are 

often not meant to have any legal meaning, being simply aimed at expressing an attitude 

or position of the Council or at re-affirming pre-existing obligations. 

In conclusion, whereas the good faith canon may be generally considered applicable 

to Security Council resolutions, the application of one of its corollaries – i.e. the principle 

of effectiveness – requires a more careful consideration of the type of provision that is 

being interpreted. In this respect, the application of the ut res magis rule to a provision 

may more appropriately be considered subordinate to the question of that provision’s 

bindingness. 

 

 
4. The literal canon: the ‘ordinary’ and ‘special’ meaning of terms 

Under the general rule described in Article 31 VCLT, the text of the interpreted treaty 

enjoys an outstanding prominence. As already mentioned, the ILC considered the 

textualist paradigm to prevail in the field of treaty interpretation, as the agreed text is 

assumed to crystallize the parties’ meeting of wills. The textualist paradigm is considered 

to provide an essential contribution to the objective of legal certainty by reducing to the 

greatest possible extent the scope of indeterminacy that is inherent in any interpretive 

activity.47 

 
 

 

 

45 Abdelrazik v Canada (n 42) para 127. 
46 Giuseppina Scotto di Carlo, Vagueness as a Political Strategy: Weasel Words in Security Council 

Resolutions Relating to the Second Gulf War (Cambridge Scholars Publishing 2013) 60. 
47 Fuad Zarbiyev, ‘A Genealogy of Textualism in Treaty Interpretation’ in Andrea Bianchi, Daniel Peat and 

Matthew Windsor (eds), Interpretation in International Law (OUP 2015) 259. 
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To this end, the primacy of the textualist approach is first and foremost affirmed by 

positing that the “terms” of the treaty are to be read in their “ordinary meaning”. The 

“ordinary meaning” standard refers to the meaning that terms are ascribed to in 

conventional language,48 which includes both everyday language and technical language, 

most importantly legal language. More specifically, it refers to a “linguistic code” 

whereby meaning is attributed on the basis of repeated use and common understanding.49 

Pursuant to the “ordinary meaning” canon, language is therefore the first material element 

that the interpreter needs to evaluate in performing its interpretive activity. 

Against this background, it can be argued that a literal analysis constitutes an 

inescapable passage of all processes of interpretation, irrespective of the type of source.50 

The relevance of the text is reaffirmed in virtually all instances of practice that have dealt 

with the interpretation of Security Council resolutions. Both in its Namibia and in its 

Kosovo Advisory Opinions, the ICJ mentioned and made use of the literal canon.51 

Similarly, such canon has featured as the starting point of the interpretation of the ad hoc 

international criminal tribunals’ statutes,52 as well as in States’ positions on interpretation 

of single resolutions.53 Scholars also tend to reaffirm the pre-eminent role of the “ordinary 

meaning” standard under Article 31(1) VCLT, applicable by analogy to Security Council 

 

 

 

 

 
 

 

 

 

 

 
 

48 Ulf Linderfalk, On the Interpretation of Treaties (Springer 2007) 62. 
49 Francesco Viola, ‘Apporti della pratica interpretativa del diritto internazionale alla teoria generale 

dell’interpretazione giuridica’ (2001) 17 Ragion pratica 53, 61. 
50 The Pre-Trial Chamber of the Extraordinary Chambers in the Courts of Cambodia well explained this 

view, holding that “in construing statutes, and all written instruments, the grammatical and ordinary sense 

of the words is to be adhered to, unless that would lead to some absurdity or inconsistency with the rest of 

the instrument.” See: ECCC, Case 002, Decision on Ieng Sary’s Appeal Against the Closing Order, (11 

April 2011) D427/1/30, para 122. 
51 Namibia (n 6) para 114; Kosovo (n 38) paras 95-100. 
52 See, generally: Elias and Quast-Mertsch (n 10) 3-4. 
53 Virtually all intervening States in the advisory proceedings in the Namibia and Kosovo cases approached 

the interpretation of the relevant resolutions starting from a more or less detailed textual analysis. Some 

were particularly explicit in the emphasis they put on the literal canon. See, inter alia: Namibia (n 6) Written 

Statement of The Netherlands, 350 ff; Written Statement of France, 362 ff; Kosovo (n 38) Written Statement 

of Germany, 37-38. 
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resolutions.54 Similarly to treaties, indeed, the text of a resolution “embodies the 

agreement and joint attitude”55 of its authors, i.e. the Council’s membership. 

Notwithstanding the frequent reaffirmation of the importance of textual analysis in 

the interpretation of Security Council resolutions, it is impossible to disregard the fact 

that the operational application and weight of the textual canon raise complex issues 

which are specific for resolutions as a source of international law. In this respect, while it 

is universally accepted that interpretation of resolutions must clearly take into account the 

terms used, there is significant disagreement concerning whether the text of a resolution 

can be approached analogously to a treaty text for the purposes of interpretation. It has 

been argued that the very text of Council resolutions presents particular features that may 

affect the way in which interpreters ought to read their terms.56 The ICJ, too, while 

mindful of the importance of resolutions’ text for the purpose of interpretation, 

emphasised the inherent limitations of their language and has affirmed the need to 

exercise particular care when reading the terms of a Security Council resolution.57 

As already emphasized, resolutions and other formal decisions of the Security 

Council are peculiar documents from a textual and linguistic standpoint. Linguistic 

scholarship defines resolutions as “hybrid” text types, characterized both by prescriptive 

legal language, with a high level of explicitness, and elements of diplomatic language, 

such as rhetoric devices, which introduce, instead, ambiguities and uncertainty.58 Both 

the structure and the language of resolutions display, indeed, unique characteristics. 

The structure of resolutions presents itself quite differently from that of treaties. 

Rather than being divided in articles, resolutions consist in a single, long sentence divided 

 
 

54 Peter Hilpold, ‘The fight against terrorism and SC Resolution 2249 (2015): towards a more Hobbesian 

or a more Kantian International Society?’ (2015) 55 Indian Journal of International Law 535, 542, fn 19. 

After having recalled that, according to the VCLT, the “ordinary meaning” of a term is the starting point of 
the interpretation process, the author observes that “[w]hile the VCLT is not directly applicable on UN 

secondary law it can be argued that a similar approach has to be adopted also in this field, out of 

considerations of pragmatism and reasonableness.” 
55 Alexander Orakhelashvili, ‘The Acts of the Security Council: Meaning and Standards of Review’ in 

Armin von Bogdandy and Rüdiger Wolfrum (eds), Max Planck Yearbook of United Nations Law (Brill 

2007) 156. 
56 Inter alia: Wood, The Interpretation of Security Council Resolutions 1998 (n 30) 89. 
57 Namibia (n 6) para 114; Kosovo (n 38) para 118, signalling the ambiguity of the resolution’s language. 
58 Scotto di Carlo (n 46) 60; María Victoria Martín de la Rosa and Elena Domínguez Romero, ‘A modality- 

based approach to the United Nations Security Council’s ambiguous positioning in the resolutions on the 

Syrian armed conflict’ (2019) 16 Intercultural Pragmatics 363, 368, approaching UN Security Council 

resolutions as “a genre with differential formal features and specific linguistic characteristics”. 
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into two clearly defined parts, i.e. a preamble and an operative part. After including the 

name of the organ issuing the document at the very beginning of the resolution’s text 

(“The Security Council…), both the preamble and the operative part are then articulated 

in paragraphs. According to the United Nations Editorial Manual, each paragraph of the 

preamble begins with a verb that is “expressive of the mood or the action, past or present, 

of the organ”.59 Common examples are the expressions “convinced of”, “desirous of”, 

“expressing confidence” or “taking note of”. In turn, each operative paragraph is 

numbered and is introduced by an operative verb, including, but not limited to: “decides”, 

“recommends”, “requests”, “demands”, “urges”, “calls upon”. Operative paragraphs may 

also contain more operative verbs. 

Based on this unique structure, it appears clear that not all terms utilized in Security 

Council resolutions bear the same value for the purpose of interpretation. Notably, in 

order to determine the effects of a resolution, the interpreter shall, as a first step, carefully 

analyze the choice of operative terms by the Security Council. Interpretation of operative 

verbs proves to be an essential step to the determination of bindingness.60 Moreover, since 

no official classification of operative verbs exists, let alone an official explanation of the 

definition to be assigned to each operative expression, it will be the task of the interpreter 

to determine the meaning of each term on a case-by-case basis. 

 

 
4.1. The meaning of operative verbs 

 
The legal value associated with operative verbs in Security Council resolutions has often 

been the object of attention by scholars. Some have even attempted at classifying the use 

of operative verbs in relation to their level of bindingness.61 It appears, however, that the 

absence of a clearly defined and universally shared vocabulary for assigning meaning to 

operative verbs, coupled with the consideration that the Security Council operates in 

 

 

59 UN, United Nations Editorial Manual (United Nations Publications 1983) 181. 
60 Daniel H Joyner, Iran’s Nuclear Program and International Law – From Confrontation to Accord (OUP 

2016) 195. 
61 Gregory H Fox, Kristen E Boon and Isaac Jenkins, ‘The Contributions of United Nations Security 

Council Resolutions to the Law of Non-International Armed Conflict: New Evidence of Customary 

International Law (2018) 67 American University Law Review 649. The authors elaborate a “Security 

Council Terminology Coding Key”, distinguishing operative verbs on the basis of a three-point scale, i.e. 

“clearly non-binding”, “possibly binding” and “clearly binding”. 
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different political surroundings in each case, should suggest caution in the doctrinal 

elaboration of a set of definitive meanings to such terms. 

Admittedly, it is possible to draw some conclusions on the basis of Security 

Council’s practice and its use of terms that find a precise reference in the text of the UN 

Charter. In this respect, the use of the operative verb “decides” is universally understood 

as signalling a binding decision of the Council. The production of binding legal effects is 

not only consistent with the literal meaning of the term “decides” – thus, consistent with 

the “ordinary meaning” standard pursuant to Article 31(1) VCLT – but also flows from 

the provision of Article 25 UN Charter, explicitly attaching such legal effects to 

“decisions” of the Security Council.62 This understanding of the term “decides” is 

undisputed among the international community. Consequently, the term “decides” is to 

be considered as the “standard language of expression by the Security Council, signifying 

the Council’s intent to create legally binding obligation”.63 

Apart from the general consensus surrounding the use of the term “decides”, 

however, there appears to be quite little agreement concerning the legal effects associated 

with the use of other operative verbs. While some member States, particularly the five 

Permanent Members of the Security Council, appear cautious in accepting the possibility 

of other expressions being used for signalling a binding obligation, others show greater 

flexibility.64 

Particular discussions have emerged in relation to the meaning of the operative 

verbs “demands” and “calls upon”. 

Literally, a “demand” is defined as “a peremptory request”, possibly amounting to 

a command.65 In Security Council’s practice, the term is often used with a view to reaffirm 

pre-existing obligations of States, which the Security Council considers are being or risk 

being disregarded.66 According to some scholars, however, the term in itself is also 

 
 

62 On the dual meaning assigned to the term “decision” in the UN Charter, particularly pursuant to Article 

25 and Article 27, see Chapter I. 
63 Joyner, Iran’s Nuclear Program (n 60) 196. Also: ILA Study Group on UN Sanctions and International 

Law, ‘The Design and Interpretation of UN Security Council Sanction Resolutions’ (December 2019) 7. 
64 Fox, Boon and Jenkins (n 61) 661. 
65 The Collins Paperback English Dictionary (HarperCollins 1991) 223. 
66 Daniel H Joyner, ‘Legal Bindingness of Security Council Resolutions Generally, and Resolution 2334 

on the Israeli Settlements in Particular’ (EJIL:Talk!, 9 January 2017), quoting UNSC Res 687 (1991) UN 

Doc S/RES/687 (1991) as an example. 
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capable of being used in order to create novel obligations on States, which they would 

not otherwise have.67 Resolution 1696 (2006) on Iran is often quoted as a clear instance 

of a “demand” being addressed to the State with the intention to impose new binding 

obligations.68 However, recent Council’s resolution 2532 (2020), adopted in the midst of 

the Covid-19 pandemics, sparked new discussions concerning whether a “demand” could 

have binding effects, particularly when included in a Chapter VI resolution.69 Absent any 

other indication of the Council’s intent to establish binding obligations, emerging either 

from the resolution’s text and context or from prior and subsequent statements of Council 

members, most commentators have considered the mere employment of the term 

“demands” insufficient to attach more than a recommendatory effect to the provision.70 

A frequent discussion in legal literature concerns the meaning of the expression 

“calls upon”. Scholars have reached entirely diverging views on this point. Some scholars 

equate “calls” to States with requests for mandatory action,71 whereas others qualify this 

 

67 Nico Krisch, Selbstverteidigung und kollektive Sicherheit (Springer 2001) 77-82. See also: Yoram 

Dinstein, War, Aggression and Self-Defence (CUP 2017) 58, who submits that, inter alia, a shift in the 
wording of Council’s action in respect to the same situation from a “call” to a “demand” may be reflective 

of a shift from a recommendation to a binding decision. 
68 Joyner, Iran’s Nuclear Program (n 60) 198; Joyner, Legal Bindingness of Security Council Resolutions 

(n 66). Note, however, that the reading of the term “demands” in operative paragraph 2 of the resolution as 

imposing a binding obligation is supported and reinforced by a contextual reading of the resolution which, 
in the last preambular paragraph, clearly elucidates the Council’s intention to “make mandatory the 

suspension required by the IAEA”. See: UNSC Res 1696 (2006) UN Doc S/RES/1696 (2006). 
69 In UNSC Res 2532 (2020) UN Doc S/RES/2532 (2020) para 1, the Security Council “demands a general 

and immediate cessation of hostilities in all situations on its agenda”. The resolution, however, failed to 
qualify the COVID.19 situation as a “threat to international peace and security”, rather borrowing its 

language – “likely to endanger the maintenance of international peace and security” – from Chapter VI UN 

Charter. See: Erin Pobjie, ‘Covid-19 as a threat to international peace and security: the role of the UN 

Security Council in addressing the pandemic’ (EJIL:Talk!, 27 July 2020); Erin Pobjie, ‘Covid-19 and the 

Scope of the UN Security Council’s Mandate to Address Non-Traditional Threats to International Peace 

and Security’ (2021) 81 ZaöRV 117. Contra: Stefania Negri, ‘United Nations Security Council Resolution 

2532’ (2021) 60 International Legal Materials 24, 25-26, who argues that whereas the resolution is 

generally taken under Chapter VI, its operative paragraph 1 fits within the category of provisional measures 

under Article 40. The author, however, does not clarify whether this entails that the demand should be 

considered as binding. 
70 Maurizio Arcari, ‘Some thoughts in the aftermath of Security Council Resolution 2532 (2020) on Covid- 
19’ (2020) 70 Questions of International Law 59, 65; Ilja Richard Pavone, ‘Security Council Resolution 

2532 (2020) on COVID-19: A Missed Opportunity?’ (2021) 9 ESIL Reflections 1, 4; Emanuele Sommario, 

‘Development within the UN system’ (2020 A Year of Disasters in Review: Legal Assessment under 

International Disaster Law online conference, 25th February 2021). A slightly different approach is taken 

by Pobjie, who refrains from providing a definitive conclusion, observing that whereas Chapter VI 

resolutions are normally non-binding, still the term “demand” is an “imperative wording”: Pobjie, Covid- 
19 as a threat to international peace and security (n 69). 
71 See, inter alia: Derek Gilamn, ‘The Gulf War and the United Nations Charter: Did the Security Council 

Fulfill Its Original Mission?’ (1992) 24 Connecticut Law Review 1131, 1151, 1153, who considers that the 

mandatory meaning of the expression “calls upon” derives from its mandatory strength as a term of art used 

in the UN Charter in Articles 40 and 41; James D Fry, ‘Dionysian Disarmament: Security Council WMD 



78  

expression as entirely recommendatory.72 A more nuanced position recognises the 

inherent ambiguity of such an expression, and thus the need to resort to other elements so 

as to make a conclusive statement on the bindingness of a particular provision.73 

The question of how to interpret a “call” from the Security Council has recently re- 

emerged in connection to the interpretation of Security Council resolution 2249 (2015) 

on Syria, a very much discussed resolution that bears significant value for the present 

analysis. In that resolution, the Security Council resorted to a hybrid, and thus ambiguous, 

combination of terms, utilizing the formula “to take all necessary measures” against 

Da’esh, but at the same time associating such undertaking with the operative verb “calls 

upon”, instead of the more obvious “authorizes” or a clearly binding “decides”.74 

According to some commentators, the resolution is question would constitute an 

exemplary exercise of “constructive ambiguity”, whereby the Security Council would 

attempt to implicitly provide a stamp of political legitimacy or support to military actions 

undertaken by States, without actually authorizing the use of force pursuant to Chapter 

VII.75 Notwithstanding the ambiguity inherent in the Council’s use of language, and the 

lack of the term “authorizes”, still some commentators argued that the resolution could 

be interpreted as offering an autonomous legal basis for resorting to force in Syria, 

precisely due to the use of the expression “calls upon”.76 According to this position, the 

 

Coercive Disarmament Measures and Their Legal Implications’ (2008) 29 Michigan Journal of 
International Law 197, 230, according to whom the practice of member States of the Security Council, 

particularly with respect to the interpretation of resolution 1737 (2006), would militate in favour of the 
argument that assigns a binding value to the expression “calls upon”. 
72 See, inter alia: Michael Byers, ‘Policing the High Seas: the Proliferation Security Initiative’ (2004) 98 

AJIL 526, 532; Paul C Szasz, ‘The Security Council Starts Legislating’ (2002) 96 AJIL 901, 902; Stefan 

Talmon, ‘The Security Council as World Legislature’ (2005) 99 AJIL 175, 186; Dinstein (n 67) 58. 
73 Inter alia: Louis Henkin, ‘Congress, the President and the United Nations’ (1991) 3 Pace Yearbook of 

International Law 1, 14, affirming that “calls upon” is ambiguous, and sometimes purposefully so. See also: 

Alexander Orakhelashvili, Collective Security (OUP 2011) 37, holding that “[t]he words ‘call upon’ can 

convey a recommendation or a binding decision, depending on whether the resolution suggests that a 

particular step or action called upon is a necessary one”; ILA Study Group on UN Sanctions and 

International Law (n 63) 8, generally sharing the non-mandatory nature of the expression but admitting that 

exceptions are possible. 
74 UNSC Res 2249 (2015) UN Doc S/RES/2249 (2015), para 5. 
75 Dapo Akande and Marko Milanović, ‘The Constructive Ambiguity of the Security Council’s ISIS 

Resolution’ (EJIL:Talk!, 21 November 2015); Marko Milanović, ‘How the Ambiguity of Resolution 2249 

Does Its Work’ (EJIL:Talk!, 3 December 2015). 
76 Hilpold (n 54) 542. Admittedly, the author does not reach its conclusion merely on the basis of the 

resolution’s language, but affirms that the same legal strength of the expression also emerges from the 

Council’s previous practice, which can contribute shaping the meaning of a term. This notwithstanding, the 

author ultimately affirms that, as far as resolution 2249 was concerned, it was not “fully evident” in the 

case at hand whether the Council had intended to authorize force, in the absence of any other indication of 

the sort outside this expression. 
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ordinary meaning of “calls upon” bears even more strength than the term “authorizes”, as 

it is not “a somewhat reluctantly given permission to act”, but rather a summon to member 

States to act: in sum, “calls upon” would suggest “more of an imperative act than a 

permissive one”.77 It should be noted, however, that a similar interpretation was rejected 

by most commentators, many of which precisely emphasized that the existence of an 

authorization would be radically precluded by the use of the non-mandatory meaning of 

the expression “calls upon”.78 Significantly, even though statements by intervening States 

referred to resolution 2249 (2015), States primarily relied on other legal bases for 

justifying their use of force, references to the resolution being used mostly in support.79 

Under this perspective, it has been noted that the inclusion of a “call”, rather than an 

authorization, might be explained precisely in the light of the drafting States’ belief that 

the military actions undertaken in Syria were already justified under international law.80 

 

 

 

77 Ibid. 
78 Ashley Deeks, ‘Threading the Needle in Security Council Resolution 2249’ (International Governance, 

23 November 2015), who concludes against the authorization argument based on the absence of both 

mandatory language and a clear and explicit invocation of Chapter VII; Michael Wood, ‘The Use of Force 
in 2015 with Particular Reference to Syria’ (Hebrew University of Jerusalem Legal Studies Research Paper 

Series No 16-05, 2016) 6-7, who, instead, takes the view that the resolution was indeed based on Chapter 

VII, due to the “Chapter VII language” it resorts to when qualifying the situation in Syria a threat to 

international peace and security, but that the terms “calls upon” suggest the sense of “strong urging”, rather 

than a binding decision. See also: Nicolas Boeglin, ‘Arguments Based on UN Resolution 2249 in Prime 

Minister’s Report on Airstrikes in Syria: Some Clarifications Needed’ (dipublico.org, 9 December 2015); 

Oren Gross, ‘Unresolved Legal Questions Concerning Operation Inherent Resolve’ (2017) 52 Texas 

International Law Journal 221, 232, holding that “[c]alling upon States to take action is entirely different 

from authorizing States to so act, and thus Resolution 2249 has little, if any, operative impact”. 
79 The German Government, in its request to the Parliament for approval of the decision to send troops in 

Syria, identified the legal basis for intervention in the right of collective self-defence, explaining that 

“collective self-defence under Art. 51 of the UN Charter is covered by resolution 2249 (2015)”. See: 
Deutscher Bundestag, ‘Antrag der Bundesregierung’ (1 December 2015) 18/6866, para 2, as translated by 

Anne Peters, ‘German Parliament decides to send troops to combat ISIS – based on collective self-defense 

“in conjunction with” SC Res. 2249’ (EJIL:Talk!, 8 December 2015). Germany subsequently informed the 

Security Council of its military actions based on collective self-defence: UNSC, ‘Letter dated 10 December 

2015 from the Chargé d’affaires a.i. of the Permanent Mission of Germany to the United Nations addressed 

to the President of the Security Council’ (10 December 2015) UN Doc S/2015/946. The UK similarly relied 

on Article 51 UN Charter in its communication to the Council: UNSC, ‘Letter dated 3 December 2015 from 

the Permanent Representative of the United Kingdom of Great Britain and Northern Ireland to the United 

Nations addressed to the President of the Security Council’ (3 December 2015) UN Doc S/2015/928. France 

notoriously relied on individual self-defence, and in its explanation of vote clarified that it conceived 

resolution 2249 as creating “the conditions for an international mobilization” framed within “international 
law and in respect for the Charter of the United Nations”. See: UNSC, ‘7565th meeting’ (20 November 

2015) UN Doc S/PV.7565, 2. 
80 Raffaella Nigro, ‘La risoluzione del Consiglio di sicurezza delle Nazioni Unite n. 2249 (2015) e la 

legittimità dell’uso della forza contro l’ISIS in base al diritto internazionale’ (2016) 10 Diritti umani e 

diritto internazionale 137, 142-143. See also: Michael Byers, ‘Still agreeing to disagree: international 

security and constructive ambiguity’ (Journal on the Use of Force and International Law, 2020) 15-16. 
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The circumstance that interpretation of operative verbs in Security Council 

resolutions is still surrounded by such uncertainty makes it clear that, at present, it is 

impossible to offer a definitive conclusion on whether a fixed meaning should be assigned 

to such terms. With the only exception of the use of the term “decides”, the employment 

of other terms that, under their ordinary meaning, are capable of conveying a range of 

slightly different nuances of bindingness, is not decisive for ascertaining the correct 

meaning of a resolution’s provision. In this respect, taking into account the peculiarities 

of resolutions from a textual viewpoint, it is more than evident that excessive emphasis 

on the meaning to be attributed to inherently equivocal operative verbs risks distracting 

the interpreter from its broader task. 

Significantly, in Namibia the ICJ expressly rejected the submission that single 

terms in a Security Council resolution, or – more precisely – absence thereof, may provide 

a definitive answer to the question of bindingness. During the advisory proceedings, some 

States, i.e. the Netherlands and France, had submitted that absence of typical mandatory 

language signaled the Security Council’s intention not to attribute binding effects to its 

determination.81 After having clarified that “[t]he language of a resolution of the Security 

Council shall be carefully analysed before a conclusion can be made as to its binding 

effect”,82 the Court underlined the need to take into account further elements, besides 

language, in order to determine whether a resolution can be deemed to have binding 

effects. The Court eventually concluded that resolution 276 (1970) imposed a legal 

obligation on States, notwithstanding the fact that it was couched in exhortatory, rather 

than mandatory terms. 

It emerges from the above-analyzed practice that, although the peculiar structure 

and use of language in Security Council resolutions may suggest to assign particular 

relevance to the choice of words and expressions in operative paragraphs, particularly for 

the purposes of determining whether a binding decision has been taken, this feature shall 

not result in an overturning of the Vienna paradigm, according to which language is but 

one of the elements to be taken into account in the process of interpretation. 

 

81 Namibia (n 6) Written Statement of The Netherlands, 351-352 and Written Statement of France, 363. 

Admittedly, France did not consider the term “decides” to be decisive per se. It held, however, that in the 

absence of the word “decides”, still the Council previously used expressions that were “plus pressantes” 

than the ones used in resolution 276 in order to signal a binding resolution. 
82 Namibia (n 6) para 114. 
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4.2. The practice of standard terms and their qualification as ‘ordinary meaning’ 

of the Security Council 

Apart from the value and meaning to be attributed to the single operative verbs in Security 

Council resolutions, it is important to deal with the issue of the possible consolidation of 

“standard” terms or expressions in the Council’s practice. It has often been noted that the 

Security Council has, in time, developed a “consistent usage” of certain terms.83 In a 

sense, the Council has created its own specific vocabulary, attributing to certain linguistic 

formulations a content that does not entirely correspond to their ordinary meaning or 

general understanding. 

Based on the considerations illustrated above, some consider that the use of the term 

“decides” would fit into this special vocabulary, as this would unequivocally convey to 

the addressees a mandatory message on the part of the Council.84 The mandatory value 

attributed to the term “decision”, however, is consistent with the ordinary meaning of the 

term, as well as with its use in the Charter provisions that provide for such mandatory 

power of the Council. By contrast, other expressions normally resorted to by the Council 

find no clear basis in the Charter but have nonetheless come to be seen as part of the 

standard language of the organ. 

The most remarkable instance of a standard expression being used with a meaning 

that is slightly – but significantly, from a legal viewpoint – different from the ordinary 

meaning is the authorization to take “all necessary means” or “measures” to face a threat 

to international peace and security. This expression has come to be understood as a clear 

and unequivocal authorization to States and international organizations to use force. The 

birth of the expression “all necessary means” can be traced back to the 1990s.85 During 

the negotiations of what would become resolution 678 (1990), the US proposed to refer 

 

 

83 Nico Krisch, ‘Chapter VII Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts 

of Aggression’ in Bruno Simma et al (eds), The Charter of the United Nations: A Commentary (OUP 2012) 

1265. 
84 Ibid, 1265; Joyner, Iran’s Nuclear Program (n 60) 196. 
85 A similar expression admittedly appeared in resolution 221 (1966), where the Council called upon the 

United Kingdom specifically to prevent, “by the use of force if necessary”, the arrival at Beira of oil vessels 

destined for South Rhodesia. This early precedent however remained isolated and did not, at the time, form 

the basis for the development of a consistent use of terms. 
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explicitly to the authorization of the use of military force against Iraq,86 but the Soviet 

Union objected to this formulation. Ultimately, the Security Council decided to use the 

expression “all necessary means” as a compromise.87 Language notwithstanding, there 

was no question that such an expression implied an authorization to use armed force.88 

Ever since, the Council’s practice has consolidated to the point that an authorization to 

use “all necessary means/measures” is today universally interpreted as an authorization 

to use force.89 

A first problem associated with the consistent usage of terms in Security Council 

resolutions concerns how to qualify such phenomenon as an interpretive technique and 

whether it is possible to frame it within the architecture of the VCLT. 

One possible way of explaining the phenomenon of standard terms in the practice 

of the Security Council, and the presumption of consistency in their employment 

associated with it, is to resort to the notion of “interpretive communities”. The notion was 

first developed in the literary theory scholarship by Stanley Fish, who described it as a 

concept aimed at tackling the question “what is the source of interpretative authority, the 

text or the reader?”, and at providing an answer that would avoid the shortcomings of 

both pure objectivity and pure subjectivity.90 According to Fish’s theory, an interpretive 

community creates an environment whereby the outcomes of interpretation result from 

the interaction between readers and authors, such interaction being based on a set of 

assumptions and categories of understanding that are embedded in the relevant enterprise. 

A given text, according to the theory, can only be understood against the background of 

 
 

86 Bob Woodward, The Commanders (Simon & Schuster 1991) 333, reporting that “Bush administration 

lawyers had said it would be best for the resolution language to be a model of clarity, spelling out directly 

the authority for use of force”. 
87 UNSC Res 678 (1990) UN Doc S/RES/678. 
88 See, for instance, the statement by Minister for Foreign Affairs of China in the Security Council debates 

preceding the adoption of resolution 678 (1990), according to whom “the wording ‘use all necessary 

means’, in essence, permits the use of military action”. Similarly, the US Secretary of State stated in the 

same meeting: “[t]oday’s resolution is very clear. The words authorise the use of force”. UNSC, 
‘Provisional Verbatim Record of the Two Thousand One Hundred and Sixty Third Meeting’ (29 November 

1990) UN Doc S/PV.2963, 62 and 103. 
89 Krisch (n 83) 1265; Efthymios Papastavridis, ‘Interpretation of Security Council Resolutions under 

Chapter VII in the Aftermath of the Iraqi Crisis’ (2007) 56 International & Comparative Law Quarterly 83, 

101, holding that “[t]he existence of this formula in a Resolution is perhaps the most decisive factor as to 

whether the latter has authorized the use of force”. 
90 Stanley Fish, Is there a Text in the Class? The Authority of Interpretive Communities (Harvard University 

Press 1980). Fish explained its concept in: Stanley Fish, Doing what Comes Naturally: Change, Rhetoric, 

and the Practice of Theory in Literary and Legal Studies (Clarendon Press 1989) 141-142. 
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the system in which it is situated and in the light of the meanings shared by those operating 

in that system. Thus, interpretation is not constrained by the language or the context of a 

document, but by the “cultural assumptions within which both texts and contexts take 

shape for situated agents”.91 International legal scholarship has borrowed the concept of 

interpretive communities and applied it to a variety of settings,92 including the Security 

Council.93 These authors submit that, at least for what concerns the five Permanent 

Members, the fact that, from 1991 onwards, they have been working together on an almost 

daily basis has rendered them “an exclusive club with a shared history and set of 

experiences”, developing “shared understandings” to the point of creating, if not a 

common lifeworld, at least “overlapping lifeworlds”.94 However, the same scholars that 

attempt to use the notion of interpretive communities for the interpretation of Security 

Council resolutions eventually recognize that if such community exists, “it is not founded 

so much upon the shared meaning, values or assumptions of its Members as such”, and 

try to apply the notion to a different aspect of the Council’s nature, namely to its feature 

as an organ of an international organization operating within its institutional setting.95 

Indeed, as far as the phenomenon of standard terms is concerned, what is relevant 

is not much the subjective assumptions of the entities participating to the resolution’s 

drafting, but rather the objective assumptions, understandings and expectations of the 

broader, “outside” circle of the international community. The existence of a previous 

practice allows external readers to rely on the special meaning previously employed in 

similar situations, and the narrow circle, which is expected to be aware of this reliance, 

will therefore be assumed to conform to its previous practice unless a clear indication of 

the contrary is provided.96 

Thus, according to some scholars, this phenomenon can be more appropriately 

conceptualized on the basis of Article 31(4) VCLT, which provides that “[a] special 

 

91 Fish, Doing what Comes Naturally (n 90) 300. 
92 Ian Johnstone, 'Treaty Interpretation: The Authority of Interpretive Communities' (1991) 12 Michigan 

Journal of International Law 382. 
93 Ian Johnstone, ‘Security Council Deliberations: The Power of the Better Argument’ (2003) 14 European 

Journal of International Law 437; Papastavridis (n 89) 94-100; Antonella Angelini, Interpretation and the 

Security Council: Interpretive Communities in Action (PhD thesis, Graduate Institute of International and 
Development Studies 2015). 
94 Johnstone, Security Council Deliberations (n 93) 459-460. 
95 Papastavridis (n 89) 98. 
96 For an account of the role of precedent practice in the Security Council, see: Christodoulos Kaoutzanis, 

The UN Security Council and International Criminal Tribunals: Procedure Matters (Springer 2020). 



84  

meaning shall be given to a term if it is established that the parties so intended”. Against 

this background, the attribution by the Security Council, through its practice, of an 

“operational meaning to what are otherwise straightforward terms” would appear 

consistent with the possibility of establishing a special – as opposed to an ordinary – 

meaning to treaty terms, as envisaged in Article 31(4) VCLT.97 Clearly, utilizing the 

conceptual framework of Article 31(4) mutatis mutandis for Security Council resolutions 

would require to take into consideration the different ways in which such interpretive 

mechanism is purported to function. Whereas treaties are normally the product of an 

original meeting of wills on a novel issue between two or more parties, Security Council 

resolutions are the product of a permanent organ which, notwithstanding its partially 

changing composition, does not work in a vacuum, but necessarily operates against the 

background of a long-standing practice. Previous positions and activities of the Council, 

and the consequent development of a common special understanding, influence the way 

in which the Council will act in the future. Thus, a transposition of Article 31(4) VCLT 

in this respect would not be based on the identification of the Council’s intention in the 

specific case, but rather on the presumed intention of the Council as inferred by its 

previous practice. It shall be pointed out, however, the purpose of the mechanism of 

Article 31(4) is precisely to impose on the party invoking a special meaning the burden 

of proving it in each case.98 But in the case of linguistic conventions, such burden of 

proof would be inapposite. Rather, provided that a linguistic convention has consolidated, 

it would be up to those who wish to challenge it to demonstrate that the use of a standard 

expression in a specific case exceptionally deviates from its commonly understood 

meaning.99 

Thus, a more efficient categorization of the phenomenon is the one that places it in 

the context of Article 31(1), rather than Article 31(4) VCLT. In this respect, when a term 

or expression consolidates as the “common” language of the Security Council, the 

meaning associated to those terms or expressions ceases to be “special” and would more 

 

 
 

97 Christian Henderson and Noam Lubell, ‘The Contemporary Legal Nature of UN Security Council 

Ceasefire Resolutions’ (2013) 26 Leiden Journal of International Law 369, 383. Similarly: Wood, The 

Interpretation of Security Council Resolutions 1998 (n 30) 89. 
98 ILC, ‘Report of the International Law Commission on the work of its sixteenth session’ (11 May – 24 

July 1964) in Yearbook of the International Law Commission, 1964, vol II, 205; Gardiner (n 28) 295. 
99 Lorenzo Gradoni, Regime failure nel diritto internazionale (CEDAM 2009) 100. 
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appropriately fit into the qualification of “ordinary meaning” pursuant to Article 31(1) 

VCLT.100 

A different problem associated with the development of standard terms in the 

Security Council’s practice relates to the effects of such phenomenon on the subsequent 

activity of the Council and on the process of interpretation in general. Specifically, the 

question can be raised whether, once the exercise of specific powers by the Security 

Council has become associated with certain standard terms, this would constrain any 

subsequent interpretive activity to the extent that, absent such expressions, a resolution 

cannot be interpreted as having exercised that specific power. In the case of authorizations 

to use force, for instance, this begs the question whether an authorization to use force can 

be ascertained even when the Security Council has not resorted to the formula “all 

necessary means”. Whereas it is generally recognized that standard terms or expressions 

shall be interpreted as “bearing the same meaning in different resolutions, unless there 

are reasons for believing that the Security Council employed them with different 

connotations”,101 thereby presuming the intent of the Council to attribute the same 

meaning to the same expression, it is hard to maintain that a similar presumption would 

also apply in reverse. As in treaty interpretation, silence may, in some circumstances, be 

revealing of intent.102 However, it is commonly agreed upon that attribution of a certain 

meaning to silence must be the result of a more complex interpretive operation, based on 

the interaction of the various elements of the VCLT and not limited to literal analysis.103 

As far as Security Council resolutions are concerned, international practice, 

particularly the practice related to authorizations to use force, appears to support the same 

conclusion. While the expression “all necessary means” undoubtedly appears in the vast 

majority of Security Council resolutions that were clearly intended to have such an effect 

– i.e. over which no interpretive debate among States and commentators has emerged – 
 

 

100 Franzina (n 34) 70-71. See also: ILC Report 1966 (n 2) 222; Gardiner (n 28) 291, according to whom a 

special meaning resulting from the use of terms in a particular area of human endeavour is “essentially an 

ordinary meaning in the particular context”. 
101 Sufyan Droubi, Resisting United Nations Security Council Resolutions (Routledge 2014) 8. See also: 

Wood, The Interpretation of Security Council Resolutions 1998 (n 30) 89, affirming that “[t]he terms used 

in SCRs, to the extent that they are standard, will presumably bear the same meaning in each resolution” 

(emphasis added). 
102 Klabbers (n 25) 418; Gardiner (n 28) 147, admitting that in treaty interpretation, “the absence of defining 

or qualifying words can be significant”. 
103 Gardiner (n 28) 145. 
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still there are few cases in which force was considered to have been authorized without 

resorting to the “all necessary means” formula. Particularly, resolution 1725 (2006) on 

Somalia did not employ the standard formula; however, it has been considered as an 

authorization to use force on the basis of a more complex process of interpretation that 

took into account the whole text, the context, as well as the reports of the meetings 

preceding the adoption of the resolutions.104 Similarly, resolution 1509 (2003) on Liberia 

did not include the standard expression for authorization to a UN operation, i.e. UNMIL, 

to use force in situations other than self-defence. The Permanent Representative of one 

State, in a letter to the Secretary-General, sought clarification over the effect of 

authorization to be attributed to the resolution, considering the absence of the standard 

expression for authorizing force. In response to such request, the Office of the Legal 

Affairs of the UN Secretariat offered a clearer account of what effects should be attached 

to the use of standard expressions and lack thereof. The Office clarified, on the one hand, 

that “[h]ad such express wording appeared in the resolution, it would, of course, have 

been beyond doubt that the Security Council had made use of its powers under Chapter 

VII of the Charter to authorize UNMIL to use armed force”.105 On the other hand, 

however, the Office also affirmed that “it does not follow from the fact that no such 

express wording appears in the resolution that the Security Council has not exercised that 

power and granted such authorization”.106 It then added: “[w]hether it has done so 

depends upon the interpretation of the resolution, specifically, on the ordinary and natural 

meaning which is to be given to its terms when they are read in the context of the 

resolution as a whole and in the light of its object and purpose, and against the background 

of the discussions leading to, and the circumstances of, its adoption”.107 The Office 

concluded that, applying these tests, resolution 1509 (2003) was to be interpreted as 

authorizing UNMIL to use armed force other than in self-defence. The approach of the 

UN Secretariat, in this respect, can be considered a faithful application of the Vienna 

Convention paradigm, considering the way the Secretariat resorted to all relevant 

techniques of the general rule. This qualification is not contradicted by the Secretariat’s 

 
104 Niels Blokker, ‘Outsourcing the Use of Force: Towards More Security Council Control of Authorized 

Operations?’ in Marc Weller (ed), The Oxford Handbook of the Use of Force in International Law (OUP 

2015) 211-212. 
105 Note to the Under-Secretary-General of the Department of Peacekeeping Operations (n 23) 539. 
106 Ibid. 
107 Ibid, 539-540. 
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reference to the history and circumstances of adoption of the resolution, which were used 

in order to confirm the meaning resulting from the application of the general rule, 

consistently with the requirements of Article 32 VCLT. 

As to the effects to be attributed to the use of standard expressions in Security 

Council resolutions, such an approach demonstrates, on the one hand, that a great 

presumptive value is attributed to the positive inclusion of standard expressions of the 

resolutions; on the other, however, it clarifies that the same presumptive value cannot 

operate in reverse. In this respect, the UN Secretariat confirms that, pursuant to an 

approach to interpretation which is based on the Vienna Convention paradigm, attributing 

such a definitive value to the absence of an expression or term would contradict the basic 

assumption of the general rule, i.e. that the terms of a provision are but one of the elements 

that need to be taken into account in the process of interpretation.108 

 

 
4.3. The occasional emergence of strictly literal approaches and their limits 

 
As clarified above, the VCLT does not accommodate the possibility of absolute and 

definitive reliance on the terms of a normative provision, at the expenses of other canons 

of interpretation. Analyzing the terms as a stand-alone factor in the interpretive activity, 

without considering context and, especially, object and purpose, betrays the very essence 

of the VCLT hermeneutics. However, in the context of Security Council resolutions, 

attempts at reaffirming strictly literal approaches to interpretation occasionally emerge. 

These tendencies most commonly appear in the practice of States, with the literal canon 

being strategically resorted to in furtherance of a tendency to justify unilateralistic 

interpretations of Council resolutions. 

A recent example, concerning the interpretation of resolution 2231 (2015), is 

paradigmatic of this phenomenon. Resolution 2231 (2015) was adopted on 20 July 2015 

with the aim of endorsing and ensuring the implementation of the Joint Comprehensive 

Plan of Action (‘JCPOA’), the agreement on the Iran nuclear issue concluded between 

the E3/EU+3 – i.e. the EU, France, Germany, the United Kingdom, the Russian 

 

108 This is not to be considered as a statement supporting the argument that authorizations to use force can 

be ‘implicit’. The tension between the implied/implicit vs. express arguments will be further discussed in 

Chapter IV, paras 7.2-7.3. 
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Federation and the United States – and Iran. The resolution provides for the termination 

of previous UN sanctions adopted against Iran in exchange for Iran’s dismantling of its 

nuclear capabilities. However, it also includes a safeguard clause, the so-called 

‘snapback’ mechanism. Such mechanism is meant to ensure re-imposition of sanctions 

by way of a unilateral action of a JCPOA participant State, in case of significant non- 

performance by Iran of its commitments. Indeed, the mechanism operates to the effect 

that a JCPOA participant State may at any time notify the Council its intention to trigger 

the snapback in case of an alleged significant non-performance by Iran of its 

commitments under the JCPOA, and have sanctions against Iran re-imposed after 30 days, 

unless the Security Council decides otherwise. The mechanism was strategically included 

by the United States as a tool for circumventing the need to pass a new Council resolution 

in order to re-impose sanctions. 

Notoriously, on 8 May 2018 the United States decided to terminate its participation 

to the JCPOA.109 Still, on 20 August 2020, the US attempted to initiate the snapback 

mechanism provided for in resolution 2231 notwithstanding its decision to cease 

participation in the JCPOA. To this end, the State notified its intention to the Security 

Council in a letter, in which it qualifies itself as “one of the JCPOA participants identified 

in paragraph 10 of resolution 2231”.110 

In a legal brief by the US Department of State, the State maintained that Security 

Council resolution 2231 attributed to it a “fixed right” to initiate the snapback procedure, 

regardless of the State’s continuing participation to the JCPOA outside the framework of 

the resolution.111 According to the US, such conclusion would be supported by an 

interpretation based on the plain language of the resolution. The combined reading of 

operative paragraphs 10 and 11, respectively defining the notion of “JCPOA participant 

State” and attributing to JCPOA participant States the right to initiate the snapback 

procedure, would lead to the conclusion that any State mentioned in operative paragraph 

 

109 Presidential Memorandum, ‘Ceasing U.S. Participation in the JCPOA and Taking Additional Action to 

Counter Iran’s Malign Influence and Deny Iran All Paths to a Nuclear Weapon’, 8 May 2018, at 

https://www.whitehouse.gov/presidential-actions/ceasing-u-s-participation-jcpoa-taking-additional- 

action-counterirans-malign-influence-deny-iran-paths-nuclear-weapon/. 
110 UNSC, ‘Letter dated 20 August 2020 from the Permanent Representative of the United States of America 

to the United Nations addressed to the President of the Security Council’ (20 August 2020) UN Doc 

S/2020/815. 
111 US Department of State, ‘The United States Has an Explicit Right to Initiate Snapback under United 

Nations Security Council Resolution 2231’ (2020). 

https://www.whitehouse.gov/presidential-actions/ceasing-u-s-participation-jcpoa-taking-additional-action-counterirans-malign-influence-deny-iran-paths-nuclear-weapon/
https://www.whitehouse.gov/presidential-actions/ceasing-u-s-participation-jcpoa-taking-additional-action-counterirans-malign-influence-deny-iran-paths-nuclear-weapon/
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10 would be granted a fixed right to benefit from the procedure under operative paragraph 

11. The United States held, in this respect, that the resolution’s express naming of the 

JCPOA participant States, including the US, would exclude the imposition of further 

conditions for identifying the States eligible for activating the snapback. Thus, the 

resolution would not allow a “JCPOA participant State” to be identified by means other 

than the list of States in OP 10, particularly by means of the continued participation to the 

political agreement outside the resolution. The State concluded affirming that “[t]he 

meaning of OPs 10 and 11 of Resolution 2231 must be determined in accordance with 

the plain language of the text negotiated, drafted, and adopted by the Council, and that 

text alone.”112 The United States further contended that any contrary interpretation would 

have the effect of supplanting the resolution’s plain text with silent conditions, altering 

the rights created by the Council and allowing any State’s national policy decision to 

strike critical text from a resolution. Clearly, for the United States, the employment of 

any interpretive technique that is not firmly rooted in the terms of the treaty would not 

lead to a faithful reading of the resolution. 

Interestingly, however, the position of the US remained isolated. Member States of 

the Security Council expressly rejected the US qualification as a participant State, 

emphasizing that the interpretation of the resolution shall not be based solely on the 

resolution’s text, but shall take into account also its context and purpose and be read in 

accordance with the principle of good faith.113 The firm opposition to the US attempt to 

initiate the snapback procedure was clearly based on a different account of the method of 

interpretation applicable to Security Council resolutions. Scholars who have tackled the 

question of the US position under resolution 2231 share the view that the US must be 

deemed to have lost its right to trigger the snapback following its withdrawal from the 

 

112 Ibid, 3. Emphasis added. 
113 UNSC, ‘Letter dated 20 August 2020 from the Permanent Representative of the Russian Federation to 

the United Nations addressed to the President of the Security Council’ (20 August 2020) UN Doc 

S/2020/816; UNSC, ‘Letter dated 20 August 2020 from the Permanent Representative of China to the 

United Nations addressed to the President of the Security Council’ (21 August 2020) UN Doc S/2020/817, 

reporting that “[t]he remaining participants and the overwhelming majority of Security Council members 
believe that the United States claim has no legal basis”; UK, France and Germany, ‘E3 Foreign Ministers’ 

Statement on the JCPoA - Statement by the United Kingdom, France and Germany on the JCPoA’ (20 

August 2020) available at https://www.gov.uk/government/speeches/e3-foreign-ministers-statement-on- 

the-jcpoa. Similar positions have been expressed by Belgium, Estonia, Indonesia, Viet Nam, Niger, Tunisia, 

South Africa and Saint Vincent and the Grenadines, as reported in: Embassy of the Islamic Republic of 

Iran, Canberra, ‘Violation of Resolution 2231, Unilateral Sanction against Iran, and The Abuse of Security 

Council by the United States’ (22 September 2020) 4-6. 

https://www.gov.uk/government/speeches/e3-foreign-ministers-statement-on-the-jcpoa
https://www.gov.uk/government/speeches/e3-foreign-ministers-statement-on-the-jcpoa
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agreement, notwithstanding the resolution’s language.114 Indeed, plain language may not 

be considered the only element to be taken into account when interpreting a Security 

Council resolution. Such position is well explained in a brief note published by 22 

distinguished international law professors. The note firmly rejects the US insistence on a 

purely literal reading of resolution 2231. By contrast, based on a review of the relevant 

international case-law on the interpretation of Security Council resolutions, the note 

argues that the interpretation of resolution 2231 should be based on a mutatis mutandis 

application of Articles 31 and 32 VCLT.115 On this basis, the professors hold that “in 

order to correctly interpret UNSCR 2231, not only the text but also the context and 

purpose of the resolution shall be taken into consideration … as well as the statements 

and the subsequent practice of the members of the UN Security Council and of the States 

which are subject to the resolution”.116 The note, indeed, not only offers a different 

account of the textual meaning of the resolution based on its language, emphasizing the 

resolution’s reference to JCOPA “participant State[s]”, but also highlights the importance 

of analyzing the resolution’s purpose of promoting and facilitating the development of 

normal economic and trade contacts and cooperation with Iran through implementation 

of the JCPOA, as expressed in the resolution’s preamble.117 Taking this goal into account, 

the professors conclude that, under the resolution’s framework, the ability to activate the 

snapback mechanism by a JCPOA participant State is dependent upon that State’s 

continuing performance of its own commitments under the JCPOA. Moreover, the 

subsequent practice of Council members and JCPOA participants, which consistently 

opposed the interpretation unilaterally proposed by the United States, was taken into 

account as a further element in the interpretive process.118 

Besides a purposive reading of the resolution, a contextual reading also leads to the 

conclusion that the US lost its right to activate the snapback procedure as a consequence 

of the end of its participation to the JCPOA. Irrespective of the legal or, rather, political 

 
114 Mirko Sossai, ‘‘The dynamic of action and reaction’ and the implementation of the Iran nuclear deal’ 

(2020) 66 Questions of International Law 5, 17. Contra, in a rather isolated fashion: Stefan Talmon, 

‘Germany opposes U.S. interpretation of UN Security Council resolution 2231 (2015)’ (German Practice 

in International Law, 2 November 2021) arguing in favour of the US interpretation of the resolution. 
115 ‘Note on The United States’ Claim to Activate the Snapback Mechanism Under Security Council 

Resolution 2231’ (2 September 2020) para 9. 
116 Ibid, para 10. 
117 UNSC Res 2231 (2015) UN Doc S/RES/2231 (2015), preamble. 
118 Note on The United States’ Claim to Activate the Snapback Mechanism (n 115) paras 13-17. 
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status of the JCPOA, it is clear that the inclusion of the JCPOA text as an annex to 

resolution 2231 (2015) renders the agreement part of the resolution’s ‘context’ for the 

purposes of interpretation. Thus, in order to establish the meaning of the term 

“participant” in resolution 2231, the context of the JCPOA may not be disregarded. It has 

been noted that such a contextual reading demonstrates that the exercise of the snapback 

mechanism presupposes participation to the JCPOA, as the Plan of Action expressly 

makes the right to snapback dependent upon the prior exhaustion of the JCPOA dispute 

resolution mechanism established in its paragraph 36.119 Only after exhausting such 

mechanism can the snapback be activated, and the notifying State is bound to describe in 

the notification to the Security Council its good-faith efforts made to exhaust the dispute 

resolution process under paragraph 36.120 

The foregoing interpretive discussion confirms, once again, that language is but one 

of the elements that need to be taken into account in the process of interpretation of 

Security Council resolutions. Proposals for the attribution of a special relevance to single 

terms used by the Council, despite their occasional re-emergence, most often meet strong 

opposition among the international community. Apart from the hypothesis, specifically 

analyzed in Chapter IV, that resolutions’ interference with particular rules of international 

law may suggest the adoption of special presumptive mechanisms which assign a special 

relevance to the textual canon, there appears to be no reason to justify, as a general rule, 

the attribution of a decisive value to language in the process of interpretation of Council 

resolutions. Consistently with the approach of Article 31, the textual canon is confirmed 

to offer only one of the elements that shall be taken into account in the interpretation of 

resolutions’ provisions. 

 

 
5. The contextual canon 

Besides the textual canon, interpretation pursuant to the Vienna Convention shall also be 

based on the contextual canon. In Article 31 VCLT, the notion of “context” is mentioned 

with a view to clarify two aspects of contextual interpretation. Indeed, references to 

 
 

119 Thomas R Pickering and William Luers, ‘What You Should Know about “Snapback” – Political 

Significance and Legal Problems’ (memorandum, 2020) 5-6. 
120 Joint Comprehensive Plan of Action (Vienna, 14 July 2015) available at 

https://www.consilium.europa.eu/en/policies/sanctions/iran/jcpoa-restrictive-measures/ para 37. 
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context are meant, on the one hand, to clarify the role of contextual interpretation in the 

process of treaty interpretation; on the other hand, they are meant to identify the material 

which is to be considered as part of the context of a treaty. 

As to the former role, the context is intended as “an immediate qualifier of the 

ordinary meaning of terms used in the treaty”, thus operating as a “modifier of any over- 

literal approach to interpretation”.121 

As to the latter, Article 31(2) provides a more detailed explanation of the notion of 

“context” for the purpose of the application of Article 31(1). It specifies that context 

includes not only the whole normative text, including preamble and annexes, but also 

“any agreement relating to the treaty which was made between all the parties in 

connection with the conclusion of the treaty” and “any instrument which was made by 

one or more parties in connection with the conclusion of the treaty and accepted by the 

other parties as an instrument relating to the treaty”. 

The contextual canon may certainly play a role in the context of the interpretation 

of Security Council resolutions as well. It shall be evaluated, however, whether peculiar 

adjustments are required when applying the contextual canon to the interpretation of 

Security Council resolutions. The following paragraphs will specifically tackle the role 

of preambles, annexes and other elements of context mentioned in Article 31(2) VCLT 

in the context of Security Council resolutions. 

 

 
5.1. The multifaceted role of the preamble of Security Council resolutions 

 
Similarly to treaties, resolutions, too, usually contain a preambular section. As noted 

above, preambular paragraphs normally begin with a verb that expresses the mood or the 

action, past or present, of the organ.122 A resolution’s preamble may be short or long, but 

it generally presents itself longer than in treaties.123 This feature may suggest that the 

analysis of the preamble is just as an inescapable passage in the process of interpretation 

as it is for treaties. 

 
 

121 Gardiner (n 28) 177. 
122 United Nations Editorial Manual (n 59) 181. 
123 Eric Suy, ‘Le préambule’ in Emile Yakpo and Tahar Boumedra (eds), Liber Amicorum Mohammed 

Bedjaoui (Kluwer 1999) 263. 
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Yet, some scholars have suggested caution in assigning preambles a prominent role 

in the interpretation of resolutions.124 Wood, in particular, maintains that the highly 

politicized negotiations surrounding resolutions may have two consequences on the 

drafting of preambles: first, preambles may be used as “a dumping ground for proposals 

that are not acceptable in the operative paragraphs”, thus revealing the intent to exclude 

the relevance of a certain content, rather than proving its importance; second, there is 

often no conscious effort to ensure that the preamble reflects the object and purpose of 

the resolution.125 Thus, the author concludes that “less reliance can be placed upon the 

preambular language of resolutions as a tool for the interpretation of the operative 

part”.126 

The first of these observations appears to find support in the study of Security 

Council’s linguistic patterns in preambular and operative paragraphs. Linguistic studies 

have shown that the Security Council tends to overwhelmingly use modal verbs with 

deontic value, such as “shall”, “must” and “should” in preambles, while reserving softer 

language, such as “may”, in operative paragraphs.127 This tendency further confirms that, 

whereas preambles may include strong expressions in order to assert the Council’s role 

as a potential source of obligations for member States, strong expressions in preambles 

may not be overemphasized, in and of themselves, as a tool for attributing legal force to 

vague language in operative paragraphs. This, however, is hardly a feature that may be 

considered unique to Security Council resolutions: it is often observed that preambles 

primarily serve a diplomatic purpose, i.e. making concessions to the other negotiating 

party without creating legal obligations.128 

The second observation, concerning the role of resolutions’ preambles as a tool for 

identifying the object and purpose, deserves further consideration. In the context of treaty 

interpretation, preambles are generally functional to the identification of the object and 

 

 

 
 

124 Linn Edvartsen, ‘UN Security Council Resolutions as Authorization for the Use of Force: Collective 

Security under Chapter VII of the UN Charter’ (Master Thesis, University of Oslo 2003) 19. 
125 Ibid, 87. 
126 Wood, The Interpretation of Security Council Resolutions, Revisited 2017 (n 30) 34. 
127 Martín de la Rosa and Domínguez Romero (n 58) 370. 
128 See, for instance: Max H Hulme, ‘Preambles in Treaty Interpretation’ (2016) 164 University of 

Pennsylvania Law Review 1281, 1286, reviewing the US Senate debate concerning the New START Treaty 

negotiated with Russia. 
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purpose of a treaty.129 This is arguably the most significant role that preambles play in the 

process of treaty interpretation, pursuant to a long-standing practice endorsed by States 

and international tribunals alike.130 The same role can safely be assigned to preambles of 

Security Council resolutions.131 In the Namibia Advisory Opinion, for instance, the ICJ 

frequently turned to Security Council resolutions’ preambles in order to apply the 

teleological canon.132 The proposition that preambles in resolutions reveal less effort on 

the part of negotiations to identify the resolution’s object and purpose than in treaties does 

not appear sufficiently supported in practice. Contrariwise, Security Council’s practice 

reveals that a great deal of importance is generally assigned to the drafting of preambles. 

In any event, it shall be borne in mind that preambles are not the only useful element for 

the identification of a document’s object and purpose: should the preamble not contain 

any useful indication, this would not preclude a further analysis by the interpreter aimed 

at disclosing the resolution’s telos. 

Most importantly, whereas preambles may prove insufficient to determine 

resolutions’ objects and purposes in single cases, it does not follow that the preamble as 

an instrument of interpretation shall be treated differently that in treaty interpretation. To 

the contrary, it has been submitted that preambles of resolutions often play an even greater 

role for their interpreters. The reason is arguably linked to the observation that preambles 

of resolutions offer background information on the resolution, occasionally clarifying its 

legal basis. Assigning careful consideration to the preamble may thus prove extremely 

significant for reaching an interpretive conclusion on resolutions. 

As far as the determination of the legal basis and the question of bindingness are 

concerned, Security Council’s practice throughout decades has evolved to the point that 

binding resolutions adopted under Chapter VII of the Charter often provide such 

indication in the preambular paragraphs, and in most occasions are accompanied by an 

 

129 Gardiner (n 28) 186. See also, inter alia: Sovereignty over certain Frontier Land (Belgium v 

Netherlands) (Judgment) [1959] ICJ Rep 209, 221; Golder v UK, App no 4451/70 (ECtHR, 21 February 

1975) para 34. 
130 Hulme (n 128) 1300-1301. According to the author, the “object-and-purpose approach” to preambles is 

fully consistent with Article 31 VCLT, which, despite assigning a role to the preamble mainly as an element 

of contextual interpretation, does not rule out the possibility of using information contained therein as a 
tool for a different interpretive technique, consistently with the Convention’s holistic approach. 
131 Mark Klamberg, ‘Interpretation of Security Council Resolutions and the Function of Explanation of 

Votes – Protecting the Status Quo or Agents of Change?’ (2019) Stockholm Faculty of Law Research Paper 

Series no 69, 29. 
132 Namibia (n 6) paras 32, 115. 
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explicit determination under Article 39.133 Naturally, similar express indications are not 

per se necessary to adopt binding decisions, such practice having developed mainly as a 

policy aimed at enhancing clarity.134 As above demonstrated, absence of an expression in 

a Security Council resolution may not generally be intended as providing a definitive 

answer to interpretive questions. This practice, however, suggests that the very Council 

relies on preambles for the inclusion of substantial content and information on the 

resolution and, consequently, that preambular paragraphs are not to be overlooked when 

reading a resolution, as they are an essential part of the text that needs to be taken into 

account for a contextual interpretation of the operative paragraphs.135 

Moreover, preambles of resolutions normally present a second, unique feature. 

They often contain references to other documents, including reports of the Secretary 

General or resolutions of the UN General Assembly. Such references indicate that these 

documents shall be taken into account, generally, as part of the context of resolutions for 

the purpose of their interpretation.136 More importantly, they contain references to 

previous Council resolutions on the same matter. This feature derives from the nature and 

role of the Security Council as an organ, which does not operate in a vacuum, but 

constantly interacts with the previous activity of other UN organs as well as with its own 

previous practice. It is thus a feature deriving from the institutional nature of the organ 

adopting the acts.137 Far from representing an exercise of diplomatic rhetoric, such 

technique has its own specific legal significance. 

Firstly, previous resolutions on the same matter offer an essential guidance for 

situating each resolution in its broader context.138 In so doing, the Security Council 

 

133 Security Council Report, ‘Security Council Action under Chapter VII: Myths and Realities’ (Special 

Research Report, 23 June 2008) 3-4. 
134 Ibid, 4. The Report clarifies that the express inclusion of an Article 39 determination and the “acting 

under Chapter VII” formula were developed on the basis of attempts at promoting best practices in 
resolutions’ drafting, as a way to reduce ambiguity. 
135 Suy (n 123) 263. 
136 Catherine Denis, Le pouvoir normatif du Conseil de sécurité des Nations Unies: portée et limites 

(Bruylant 2005) 25; Paolo Palchetti, ‘L’interprétation des resolutions du Conseil de Sécurité à la lumière 

de l’avis de la Cour Internationale de Justice sur le Kosovo’ in Maurizio Arcari and Louis Balmond (eds), 

Questions de droit international autour de l’avis consultatif de la Cour Internationale de Justice sur le 

Kosovo (Giuffrè 2011) 164. 
137 Sâ Benjamin Traoré, L’interprétation des résolutions du Conseil de sécurité des Nations Unies – 

Contribution à la théorie de l‘interprétation dans la société internationale (Helbing Lichtenhahn 2020) 

448. 
138 Klamberg (n 131) 29; Papastavridis (n 89) 101, holding that contextual interpretation applied to 

resolutions requires analyzing all prior resolutions relating to the same matter. The ICJ itself recalled the 
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presents its actions not as random decisions regulating isolated affairs, but as part of a 

bigger history of international regulation.139 It might also be the case that mentioning 

some previous resolutions instead of others is used by the Council as an indication that a 

certain resolution shall not be framed within a particular context or type of Council’s 

action. According to one author, resolutions 1441 (2002) on Iraq is paradigmatic of this 

approach. The preamble of the resolution recalled several previous Council resolutions, 

but none of those dealt with international terrorism: this arguably helped the Council 

frame the “cognitive environment” of its audience in a different way than the United 

States had previously suggested.140 

Secondly, this is meant at providing legal confirmation of the previous actions of 

the Council in the same situation,141 occasionally setting the basis for integrating its 

previous determinations with novel provisions. More specifically, because the Security 

Council is generally called upon to intervene in complex and long-lasting crises, its action 

in a given situation is rarely limited to one single act. More often, the intervention of the 

organ consists in a series of resolutions, enchained to one another by the use of the 

formula “decides to remain seized of the matter”.142 In this respect, recalling previous 

resolutions is a fundamental step for the Council when it intends to extend a UN peace- 

keeping mandate or an authorization, terminate its previous decisions, modify the legal 

regime established in previous resolutions, or more simply to confirm the continued 

application of its previous decisions.143 Furthermore, previous resolutions are recalled 

when the current resolution aims at clarifying previous provisions.144 Repetition is 

 

 

 

 

need to interpret Security Council resolutions by taking into account previous resolutions on the same 

issues, thus confirming the relevance of contextual interpretation, particularly of preambles which usually 

refer to such previous resolutions. See: Kosovo (n 38) para 94. 
139 Wouter Werner, ‘Recall it again, Sam. Practices of Repetition in the Security Council’ (2017) 86 Nordic 
Journal of International Law 151, 162. 
140 Ibid, 165-166. 
141 Suy (n 123) 264-265. 
142 David Ambrosetti, ‘“Decides to Remain Seized of the Matter”: Mobilization of the UN Security Council 

during Crises’ (2009) 75 Cultures & Conflicts 99, 102. 
143 See, for instance: Kosovo (n 38) Written Statement of Romania, para 27, submitting that “UNSC 

Resolution 1244 cannot be correctly interpreted outside the framework provided by the previous UNSC 

resolutions, which are recalled in the second preambular paragraph. […] express reference to the previous 

UNSC resolution is a clear indication that these earlier resolutions need to be regarded as still operative, in 
those particular aspects, which were not replaced by subsequent resolutions”. 
144 On the Council’s power to render authentic interpretations, see infra, para 7.1. 
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therefore “a practice that solidifies and at the same time adapts and updates the meaning 

of rules and decisions”.145 

Finally, preambles may help define the specific legal parameters that are meant to 

frame the interpretation of a resolution. For instance, when preambles recall already 

existing obligations incumbent upon member States, which may potentially enter into 

conflict with the content of the operative paragraphs of the resolution, such inclusion can 

be presumptively assumed as an indication of the organ’s intention to safeguard the 

performance of those other obligations, signaling the need to interpret the two set of 

obligations consistently. This notwithstanding, the ICJ’s pronouncement in the Kosovo 

Advisory Opinion still warns against attributing a decisive role to a single reference 

contained in the preamble, if the effect of consistency does not also find support in the 

resolution’s object and purpose. In the Kosovo proceedings, the question of the role and 

effects to be attributed to a reference to pre-existing obligations included in a resolution’s 

preamble became central. In their written memorials, several States submitted, inter alia, 

that because the preamble of resolution 1244 (1999) reaffirmed “the commitment of all 

Member States to the sovereignty and territorial integrity of the Federal Republic of 

Yugoslavia”,146 the resolution ought to be read as prohibiting a unilateral declaration of 

independence by Kosovo.147 The Republic of Cyprus, for instance, held that such 

reference entailed an unambiguous confirmation that the resolution intended to safeguard 

the sovereignty and territorial integrity of Serbia.148 The Court, after acknowledging that 

resolution 1244 did recall the sovereignty and territorial integrity of the Federal Republic 

of Yugoslavia, turned its attention to the analysis of the resolution’s object and purpose. 

On this basis, the Court concluded that, because the resolution was solely concerned with 

the establishment of an interim régime for Kosovo and not with its final status, no 

provision in the resolution could be read as precluding a declaration of independence.149 

 

 

145 Werner (n 139) 168. 
146 UNSC Res 1244 (1999) UN Doc S/RES/1244 (1999) preamble. 
147 Inter alia: Kosovo (n 38) Written Statement of Romania, para 16 ff; Written Statement of the Russian 

Federation, para 29; Written Statement of the Slovak Republic, para 20. It shall be noted that not all 

intervening States concurred with such view. The United Kingdom, for instance, expressly rejected such 

position for a number of different reasons, including the circumstance that the reference was solely 

contained in the preamble and not in an operative paragraph. See: Written Statement of the United 

Kingdom, para 6.12. 
148 Ibid, Written Statement of the Republic of Cyprus, para 92. 
149 Kosovo (n 38) para 114. 
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As a response to the objections based on the language and context of the resolution, the 

Court notoriously replied that the resolution’s language, preamble included, was “at best 

ambiguous in this regard”.150 

Conclusively, the role assigned to preambles in the practice of the Council’s 

resolutions seems to confirm that a resolution’s text shall indeed be read in its entirety, 

the preambular paragraphs and the operative paragraphs operating, despite their different 

functions, as two sides of the same coin.151 Accordingly, the institutional character of the 

organ influences the way in which preambles shall be read and the invaluable contextual 

role assigned to them. As the ICJ case-law demonstrates, however, the contextual 

interpretation carried out through the analysis of the preamble shall nonetheless be taken 

as just one of the steps interpreters should follow in their interpretive activity and may 

not be analyzed in isolation from other interpretive techniques. 

 

 
5.2. The role of annexes and the determination of their legal status as an issue of 

interpretation 

Though rare in practice, annexes may be attached to Security Council resolutions. When 

they are included, they are to be considered as an integral part of the resolution’s text and 

form part of the context for the purpose of interpretation.152 There appears to be no 

obstacle in qualifying annexes as part of the ‘internal’ context of a resolution, i.e. to their 

qualification as a useful tool of interpretation within the general rule. What is less clear, 

however, is whether the inclusion of a document as an annex to a Security Council 

resolution has the effect of altering the document’s legal status. In essence, the crucial 

question raised by the inclusion of annexes to resolutions is not much whether they can 

be used as a means of interpretation, but rather whether, by incorporating documents as 

annexes, the Security Council attributes binding effects to documents which would not 

otherwise be binding outside the resolution’s framework. There appears to be no single 

 
 

150 Ibid, para 118. 
151 Suy (n 123) 268-269. 
152 Klamberg (n 131) 29. See also the use of the contextual technique of interpretation in relation to annexes 

to resolution 1244 in: Kosovo (n 38) para 95, where the Court affirmed the need to read resolution 1244 

(1999) “in conjunction with the general principles set out in aneexes 1 and 2 thereto”, even though the 
Court soon downsized the scope of its affirmation by linking this need to the fact that operative paragraph 

1 itself demanded such contextual reading. 
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answer to this question, as Security Council’s practice shows that annexes may serve a 

variety of purposes. 

In some cases, annexes to resolutions are clearly intended to be attributed binding 

effects, which they would not otherwise have outside the resolution’s framework. The 

most prominent example is the establishment of the ad hoc international criminal tribunal 

for Rwanda (ICTR). Soon after the establishment of the international criminal tribunal 

for the former Yugoslavia (ICTY) by way of resolution 827 (1993), the Security Council 

followed a similar path with the ICTR. It must be borne in mind that the establishment of 

the ICTY had required a two-stage process involving the drafting of the statute by the 

Secretary-General and its subsequent approval by the Council. Resolution 827, indeed, 

approved the report of the Secretary-General in paragraph 1, decided to establish the 

tribunal and, to this end, “adopt[ed] the Statute of the International Tribunal annexed to 

the above-mentioned report” in paragraph 2.153 By contrast, in the case of the ICTR 

statute, a separate stage involving the Secretary-General was not deemed necessary, as 

the statute of the ICTR was modeled on the ICTY statute with few amendments, mostly 

concerning the tribunal’s subject-matter and temporal jurisdiction. Indeed, it was 

considered important that the two tribunals worked on the basis of similar legal 

frameworks, both for reasons of economy and efficiency of resources as well as to ensure 

“a unity of legal approach”.154 Hence, the Security Council, acting under Chapter VII of 

the UN Charter, decided to establish a second ad hoc tribunal with resolution 955 (1994), 

which included the statute of the ICTR as an annex.155 It is interesting to note that, albeit 

the statutes’ adoption was carried out via two different mechanisms – attachment as an 

annex for the ICTR statute, incorporation by reference for the ICTY statute – the outcome, 

i.e. the creation of a binding legal framework, was identical. Thus, in the case of 

resolution 955 (1994), the inclusion of the statute as an annex essentially served as a 

drafting technique aimed at enhancing textual clarity and order, but did not signal a 

different level of bindingness attached to the annex. A slightly different case concerned 

the establishment of the Special Tribunal for Lebanon. Originally, the STL should have 

been established on the basis of an agreement between the United Nations and Lebanon. 

 

153 UNSC Res 827 (1993) UN Doc S/RES/827 (1993) paras 1 and 2. 
154 ‘Report of the Secretary-General pursuant to paragraph 5 of Security Council resolution 955 (1994)’ (13 

February 1995) UN Doc S/1995/134, para 9. 
155 UNSC Res 955 (1994) UN Doc S/RES/955 (1994) para 1. 
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Yet, the domestic obstacles to the ratification process eventually led to the necessity of a 

Security Council intervention in order to provide an alternative legal basis for the 

establishment of the Tribunal. In resolution 1757 (2007) the Security Council, acting 

under Chapter VII, decided that the annex of the resolution, containing both the 

Agreement between the UN and Lebanon and the Statute of the STL, would acquire 

binding force eleven days after the adoption of the resolution, unless the Government of 

Lebanon notified the UN that legal requirements for its entry into force had been complied 

with before that time.156 Lack of notification eventually determined that the establishment 

of the Tribunal found its legal basis on the resolution in itself, the Tribunal’s Statute 

constituting an annex to it. Yet, this case also evidences that the binding force of the annex 

was not considered automatic by the Council, but was rendered conditional upon certain 

external factors. 

Resolution 2231 (2015), already analyzed above, is instead a clear example of the 

uncertainty surrounding the value to be attributed to non-binding instruments 

incorporated as annexes in Security Council resolutions. As above-explained, the JCPOA, 

endorsed by Security Council resolution 2231 and attached thereto as an annex, is 

generally considered a political commitment, not a treaty. This would find confirmation 

in the intention of the negotiating parties, including the circumstance that the Obama 

administration, at the time, would have been unable secure the Congress’ approval to a 

treaty.157 Whereas there is consensus over the characterization of the JCPOA as a political 

commitment, more disagreement surrounds the effects of resolution 2231 (2015), 

particularly its impact on the JCPOA legal status. In this respect, Iran submitted that the 

JCPOA has become legally binding by virtue of its endorsement in resolution 2231.158 

Judge ad hoc Momtaz supported the same conclusion before the ICJ. The judge, despite 

emphasizing that such question can only be solved through an exercise of interpretation 

– to be carried out, once again, by examining “the language, the object and purpose, and 
 
 

 

 

156 UNSC Res 1757 (2007) UN Doc S/RES/1757 (2007) para 1(a). 
157 For a more detailed explanation of the reasons behind the qualification of the JCPOA as a political 

agreement, see: Sossai (n 114) 15-16; Giuseppe Pascale, ‘Programma nucleare iraniano, Consiglio di 

sicurezza e unilateralismo statunitense’ (2020) 3 Rivista di diritto internazionale 757. 
158 Embassy of the Islamic Republic of Iran, Canberra, ‘Violation of Resolution 2231, Unilateral Sanction 

against Iran, and The Abuse of Security Council by the United States’ (22 September 2020) 3, explaining 

that this is the result of the fact that “the Resolution is tied to the JCPOA as if by an umbilical cord”. 
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the context of resolution 2231 (2015)”159 – eventually anchored its conclusion to a 

presumptive observation concerning the role of annexes to Council resolutions. The judge 

affirmed that “[i]f the true intention of the Security Council was in fact simply to take 

note of the JCPOA, it could have done so, as it usually does, without appending the entire 

text of that lengthy instrument to the resolution”.160 This presumptive observation rests 

on the assumption that there would be no reason for the Security Council to reproduce 

the content of a document if the purpose of such attachment is that of mere political 

support. 

Contrariwise, according to the United States, inclusion of an annex may serve, on 

the one hand, as an expression of political support; on the other hand, it may be functional 

for the Council to clarify that the resolution attaches legal consequences only to some 

provisions of the annex. Without altering the legal status of the annexed document, 

operative paragraphs might be meant at attaching different consequences to the original 

framework established under the document. As underlined by the US Department of 

State, resolution 2231 (2015), in its operative paragraphs, precisely specifies which 

provisions included in its annexes should be attributed binding force.161 Such 

specification would make it clear that Security Council members did not consider the 

entire text of the annexes to be automatically binding. 

Irrespective of the diverging positions assumed on the legal value of the JCPOA as 

included in the resolution per se, it is impossible to deny that by incorporating a document 

as an annex, the Security Council may intend to create complex legal frameworks which 

combines the provisions of the annex with the resolution’s provisions. Some elements 

suggest indeed that this might be the case of resolution 2231 (2015). As observed by some 

States, resolution 2231 (2015) was construed with the purpose of establishing a complex 

framework that combines and integrates the JCPOA with Council’s action.162 Not only 

can the content of the resolution be understood solely in connection with the JCPOA; 

 

159 Alleged Violations of the 1955 Treaty of Amity, Economic Relations, and Consular Rights (Islamic 

Republic of Iran v United States of America) (Provisional Measures) (Declaration of Judge ad hoc Momtaz) 

[2018] ICJ Rep 623, 687, para 9. 
160 Ibid, para 10. 
161 US Department of State (n 111). 
162 UNSC, ‘Letter dated 20 August 2020 from the Permanent Representatives of the Niger, Saint Vincent 

and the Grenadines, South Africa and Tunisia to the United Nations addressed to the President of the 

Security Council’ (26 August 2020) UN Doc S/2020/821, submitting that “resolution 2231 (2015) and the 

JCPOA are inextricably linked and are mutually contingent”. 
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more importantly, some of the resolution’s provisions build upon the JCPOA framework 

and attach further legal effects to it. The very JCPOA, in paragraph 18, refers to a future 

Council resolution endorsing the JCPOA for the task of terminating previous UN 

sanctions. The snapback mechanism, in particular, appears subordinated to the JCPOA 

provisions: it can only be activated by a JCPOA “participant” State, only after the dispute 

resolution mechanism provided in paragraphs 36 and 37 has been exhausted. The Security 

Council confirms this reading in paragraph 11 of resolution 2231, expressing “its 

intention to take into account the views of the States involved in the issue and any opinion 

on the issue by the Advisory Board established in the JCPOA”,163 thus indicating that the 

snapback is supposed to be preceded by the States’ efforts to resolve the issue and by the 

possible intervention of the JCPOA Advisory Board, as per the JCPOA dispute resolution 

process. 

Accordingly, annexes may serve a variety of purposes in the legal framework 

established by a Security Council resolution. It is submitted that the determination of 

whether an annex, or some provisions thereof, is binding is, in itself, a question of 

interpretation, which shall be addressed through all the other available interpretive means. 

A presumptive mechanism, such as the one suggested by judge Momtaz, which considers 

the inclusion of a document as an annex to always signal the document’s bindingness in 

its entirety does not find any justification in the Council’s practice or in the UN Charter, 

and might end up neglecting the need for a more careful interpretive analysis on a case- 

by-case basis.164 

Finally, a further question seems to have emerged in international case-law 

concerning the role of annexes. As will be further elaborated in Chapter IV, the European 

Court of Human Rights has elaborated a particular interpretive technique for interpreting 

resolutions which may affect human rights. Such technique amounts to a “presumption 

of conformity” to human rights, whereby derogations to human rights may only be read 

in a Security Council resolution if the Council uses a clear and unambiguous language to 

that effect. When elaborating its presumption in the Al-Jedda case, however, the 

 

163 UNSC Res 2231 (2015) UN Doc S/RES/2231 (2015) para 11. 
164 Significantly, even those scholars who submit that the JCPOA has become binding in its entirety by 

virtue of its incorporation in resolution 2231 (2015) arrive at this conclusion after a careful examination of 

the language, context and object and purpose of the resolution, as well as the subsequent practice of affected 

States. See: Pascale (n 157) 773-775. 
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Strasbourg Court was faced with the task of determining whether language included in 

an annex could be sufficient to rebut such strong presumption. 

In the judgment, the Strasbourg Court adopted a cautious approach to the relevance 

to be attributed to annexes to Security Council resolutions. Without pushing the argument 

so far as to deny that annexes do form part of the resolution’s text, the Grand Chamber 

indirectly suggested that less weight shall be attributed to annexes than to operative 

paragraphs. The Strasbourg Court was tasked with the interpretation of resolution 1546 

(2003) with the aim of determining whether the resolution allowed security internment, 

in derogation to human rights. The resolution, in its operative part, authorized the 

multinational force to take “all necessary measures” to contribute to the maintenance of 

security and stability in Iraq, but fell short of specifying that internment could be one of 

those measures.165 The letters attached to the resolution, and explicitly referred therein, 

did mention “internment where this is necessary for imperative reasons of security” 

among the measures the Multi-National Force in Iraq stood ready to undertake.166 Still, 

in determining the relevance of these annexes, the Strasbourg judges held that they did 

not consider “that the language used in this Resolution indicates unambiguously that the 

Security Council intended to place member States within the Multinational Force under 

an obligation to use measures of indefinite internment without charge and without judicial 

guarantees”, as “[i]nternment is not explicitly referred to in the Resolution”.167 

Consequently, based on the strong presumption of conformity to human rights elaborated 

by the very Grand Chamber in the same judgment, the judges concluded that, when such 

presumption is at play, the content of annexes may not suffice to complement the silence 

of operative paragraphs, i.e. may not integrate the conditions for the presumption’s 

rebuttal in the place of operative paragraphs.168 This would confirm the view that, while 

part of a given resolution, annexes are still subordinate to the operative paragraphs. 

Based on the foregoing considerations, it is possible to conclude that the value to 

be attributed to annexes to resolutions varies greatly. It is submitted that, whereas all 

annexes shall be taken into account in the process of interpretation, as they constitute a 

 

 

165 UNSC Res 1546 (2003) UN Doc S/RES/1546 (2004) para 10. 
166 Ibid, annex. 
167 Al-Jedda (n 22) para 105. Emphasis added. 
168 On the Strasbourg Court’s presumption of conformity to human rights, see Chapter IV, para 5.3. 
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part of the context of the resolution, the question whether they shall be considered binding 

or whether less relevance shall be attributed to them as compared to operative paragraphs 

is an autonomous interpretive question that shall be resolved on a case-by-case basis. 

Furthermore, the Strasbourg Court’s case-law suggests that language contained in 

annexes may not be considered sufficient to integrate the conditions for rebutting strong 

interpretive presumptions that may be applicable to certain resolutions. 

 

 
5.3. Other elements of context pursuant to Article 31(2) VCLT 

 
As mentioned, the VCLT provides that context also includes “any agreement relating to 

the treaty which was made between all the parties in connection with the conclusion of 

the treaty” and “any instrument which was made by one or more parties in connection 

with the conclusion of the treaty and accepted by the other parties as an instrument related 

to the treaty”. Some scholars argue that there are very few or even none such examples 

of agreements or instruments in relation to Security Council resolutions.169 

It appears, however, that one of the functions generally ascribed to presidential 

statements may well fit into the rationale of the provision of Article 31(2) VCLT. It has 

been noted, indeed, that when presidential statements are adopted simultaneously to 

resolutions, their function can be assimilated to that of agreements relating to a treaty in 

the sense of Article 31(2) VCLT.170 Clearly, the need to adapt the application of the 

general rule to the specific features of Council resolutions, and particularly to their nature 

of unilateral instruments lacking ‘parties’ which may reach an ‘agreement’ or ‘accept’ an 

instrument, makes it evident that the transposability of Article 31(2) VCLT to the role of 

presidential statements is limited to the provision’s rationale and may not accommodate 

the sub-distinction between letters a) and b). 

 

 
6. The teleological canon 

Under Article 31(1) VCLT, the ordinary meaning of treaty terms shall be determined not 

just in their context, but also in the light of the treaty’s “object and purpose”. The 

 

169 Wood, The Interpretation of Security Council Resolutions 1998 (n 30) 90; Klamberg (n 131) 29. 
170 Stefan Talmon, ‘The Statements by the President of the Security Council’ (2003) 2 Chinese Journal of 

International Law 419, 455. 
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inclusion of a reference to the object and purpose in the final draft of the general rule of 

interpretation introduced an element of teleological interpretation, albeit maintaining the 

overall textual approach chosen by the ILC.171 Thus, the object and purpose canon shall 

not be intended as an autonomous, free-standing interpretive method, but rather as an 

‘ingredient’ of the overall method delineated by the Convention. 

The meaning of the expression “object and purpose” has been widely discussed in 

literature. Whereas diverging understandings still exist,172 the majority of scholars today 

understand the expression as a hendiadys: the concepts of “object” and “purpose” should 

thus be considered as synonyms, or a “technical term” indicating the treaty’s telos, as no 

meaningful line can be drawn between the two.173 Within the ‘crucible’ approach, 

teleological interpretation works as a tool for overcoming the possible drawbacks of 

purely textual interpretation,174 directing interpreters away from interpretations which are 

textually plausible but nonetheless incompatible with a treaty’s telos.175 In this regard, 

teleological interpretation has been considered an inescapable step in legal interpretation, 

the absence of which would render the search of meaning fruitless.176 

 

 

 

 

 

 

 

171 On the variety of approaches proposed during the Commission’s works and the eventual adoption of a 

‘qualified textuality’ approach, see: Jacobs (n 3). 
172 The Convention’s preparatory works appear to offer some elements favouring a separation between the 

two concepts. During the Commission’s debates, Mr. Reuter suggested that the expression could be better 

understood by recalling the French expression, i.e. l’objet et la fin, which, after all, was the wording used 

by the ICJ in its Advisory Opinion on the Reservations to the Genocide Convention. Mr. Reuter thus 
affirmed that “the object of an obligation was one thing and its purpose was another”. See: ILC, ‘726th 

meeting’ in Yearbook of the International Law Commission, 1964, vol I, 26. See also: Isabelle Buffard and 

Karl Zemanek, ‘The “Object and Purpose of a Treaty”: An Enigma?’ (1998) 3 Austrian Review of 

International & European Law 311, 318-319; Robert Kolb, Interprétation et création du droit international: 

esquisses d’une herméneutique juridique moderne pour le droit international public (Bruylant 2006) 432 

ff. 
173 Mustafa Kamil Yasseen, ‘L’inteprétation des traités après la Convention de Vienne sur le Droit des 

Traités’ (1976) 151 Recueil des Cours 1, 57; Ulf Linderfalk, ‘On the Meaning of the ‘Object and Purpose’ 

Criterion, in the Context of the Vienna Convention on the Law of Treaties, Article 19’ (2003) 72 Nordic 

Journal of International Law 429, 433-444; Villiger (n 28) 427; Dӧrr and Schmalenbach (n 24) 546; Chang- 

fa Lo, Treaty Interpretation Under the Vienna Convention on the Law of Treaties: A New Round of 

Codification (Springer 2017) 181. 
174 Jan Klabbers, ‘Treaties, Object and Purpose’ Max Planck Encyclopedia of Public International Law 

(OUP 2006) para 17. 
175 Anthony Aust, Modern Treaty Law and Practice (CUP 2007) 235. 
176 Interpretation of the Convention of 1919 concerning Employment of Women during the Night (Advisory 

Opinion) (Dissenting Opinion of Judge Anzilotti) PCIJ Rep Series A/B No 50, 383. 
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6.1. The central role of the teleological canon in the practice of international 

interpreters of resolutions 

In the practice of interpretation of Security Council resolutions, the reaffirmation of the 

applicability of the teleological canon is frequent. International tribunals and bodies, as 

well as States, frequently resort to teleological considerations in interpreting resolutions, 

either by virtue of explicit references to the object and purpose, goals, or the principle of 

effectiveness, or by implicit teleological reasoning. 

Similarly to what occurs in treaty interpretation, resort to the object and purpose of 

a resolution often proves essential for addressing the insufficiencies of language in 

solving specific interpretive questions. An illustrative example of such use of the object 

and purpose canon in interpreting resolutions is offered by the practice of the UN 

Compensation Commission for claims arising out of the 1990 Gulf War. The Panel of 

Commissioners was tasked with the interpretation of the so-called “arising prior to” 

clause contained in resolution 687 (1991).177 Paragraph 16 of the said resolution 

reaffirmed that “Iraq, without prejudice to its debts and obligations arising prior to 2 

August 1990, which will be addressed through the normal mechanisms, is liable under 

international law for any direct loss, damage … or injury to foreign Governments, 

nationals and corporations as a result of its unlawful invasion and occupation of 

Kuwait”.178 The question before the Panel was thus to understand the exact meaning of 

the “arising prior to” clause, and more specifically to determine whether the phrase was 

meant at including a reference to the national law that might govern the debt. Several 

States, indeed, had previously interpreted the clause as implying that the debt had to be 

determined in accordance with their national laws, which would lead, in some instances, 

to re-characterize Iraq’s old debts as new. In its Report concerning the first instalment of 

“E2” claims, the Panel expressly pledged adherence to the VCLT interpretive rules, 

notwithstanding the observation that Council resolutions are not treaties. The Panel 

affirmed, indeed, that the VCLT method, “when referred to with care”, was relevant for 
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its task of interpretation.179 Accordingly, the Panel went on to apply the VCLT method, 

analyzing the ordinary – or special – meaning to be given to the terms in the first place.180 

Finding the literal canon alone insufficient to address the specific interpretive question at 

hand, the Panel affirmed the fundamental importance of the object and purpose canon, 

observing that “[t]he meaning of the phrase ‘arising prior to’ can be understood only 

through the purpose it serves” and noting that teleological reasoning is an inescapable 

passage in all legal interpretation, in international law and in municipal systems alike.181 

Applying the object and purpose canon, the Panel concluded that the clause was meant at 

excluding Iraq’s old debt from the jurisdiction of the Commission, as the inclusion of 

prior debt would significantly diverge the resources available to compensate the victims 

most directly affected by Kuwait’s invasion and consequently undermine the very 

purpose of the Commission and Fund. The Panel consequently ascribed to the resolution’s 

clause an autonomous meaning instead of allowing national laws to govern the 

identification of Iraq’s debt. 

The teleological canon was also particularly relevant in the ad hoc tribunals’ case- 

law. The principle of effectiveness, deriving from the combination of the good faith canon 

and the teleological interpretation in single provisions, was often resorted to by the 

tribunals in order to ensure the rights of the accused to the fullest extent. For instance, in 

Barayagwiza, the ICTR Appeals Chamber resorted to a combination of the principle of 

effectiveness with the technique of contextual interpretation in order to restrictively read 

Rule 40 on provisional detention, safeguarding the rights of the accused.182 A similar 

balance between the principle of effectiveness and the full respect for the rights of the 

accused was struck by the Appeals Chamber of the ICTY in Kordić & Čerkez.183 

More generally, the ad hoc tribunals often relied on purposive interpretations, 

emphasizing the object and purpose of their statutes or of specific provisions in order to 

extend their scope of application in cases in which this was not evident from the 

resolution’s texts. A significant example is offered by the extension of States’ duty of 
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cooperation and judicial assistance under Article 29 ICTY Statute to entities other than 

States. In particular, the ICTY was requested to establish whether Article 29 could also 

apply to NATO. In providing a positive answer to this question, the Trial Chamber in 

Simić et al expressly relied on a purposive interpretation, which was held consistent with 

Article 31(1) VCLT and with the Tribunal’s prior case-law stressing the importance of 

“giving due weight to the object and purpose of the Statute in its construction.”184 A 

similar conclusion on the same question was reached by the Appeals Chamber in 

Milutinović et al, where the bench held that “[t]o interpret Article 29 in such a way that 

the international tribunal would be prevented from obtaining information or documents 

from a State when it was acting through an international organization, would undermine 

the essence of the International Tribunal’s functions.”185 The Appeals Chamber further 

supported its conclusions with references to the Security Council’s practice subsequent 

to the establishment of the Tribunal.186 

The tribunals’ heavy reliance on the teleological canon has led commentators to 

qualify their approach as “quintessentially teleological”.187 Despite differences in 

scholarly opinions,188 it is hereby submitted that such an approach is compatible with the 

Vienna Convention method, falling squarely within the margin of discretion and 

flexibility left to the interpreter by Articles 31 and 32.189 

Admittedly, the abundant practice of the ad hoc tribunals also offers some instances 

in which judges displayed some fundamental misconceptions and misapplications of the 
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teleological canon, which, in turn, reflected more general misconceptions on the content 

of the Vienna Convention’s interpretive method. In some cases, indeed, the judges 

proclaimed adherence to the general rule under Article 31 VCLT, but actually deviated 

from it. 

A misunderstanding of the role of the teleological and contextual canon under the 

Vienna Convention emerges from statements contained in the opinions of individual 

judges in Kanyabashi. 

According to Judge Tieya and Judge Nieto-Navia, 

 
[a] word or provision is supposed to reflect the final, authentic intention of the parties. As a general 

rule, the interpreter cannot abandon the plain textual meaning of a word or phrase, although the 

object and purpose of a treaty and the context of its terms are, of course, aids to its interpretation 

… the general rule of interpretation of treaties thus requires that the interpreters must give words, 

which are clear, plain and unambiguous their normal meaning, disregarding the literal meaning only 

in very exceptional circumstances.190 

 
 
 

Judges McDonald and Vohrah similarly stated: 

 
[r]elying on Article 31(1) of the Vienna Convention, we find that a need for flexibility alone cannot 

justify departure from the plain language of the Rules.191 

 

 
 

Scholars have noted that such statements rest on an understanding of the role of 

interpretive techniques which is antithetical to the method prescribed by the Vienna 

Convention.192 Particularly, Article 31(1), far from prescribing absolute reliance on literal 

interpretation, envisages the performance of an interpretive operation which is capable of 

combining the different elements of the general rule without assigning a hierarchically 

superior role to any of them. An operation that the individual judges appear to neglect, 

considering recourse to means other than the literal meaning “exceptional” and qualifying 
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context and object and purpose as “aids to interpretation”, rather than core techniques 

under the general rule. 

Another case which, at a first glance, appears to deny relevance to the teleological 

canon and endorse a strictly textual approach to interpretation is the Appeals Chamber’s 

decision of 8 June 1998 in Bagosora et al. In that case, too, the Chamber considered the 

techniques of Article 31(1) in isolation, holding that the clarity of the ordinary meaning 

would preclude recourse to the object and purpose altogether. According to the Appeals 

Chamber, it was “not necessary to engage in an interpretation of the object and purpose 

of the Statute of the ICTR.” Notwithstanding such misleading statement, the subsequent 

paragraphs of the decision make clear that the Appeals Chamber actually did engage in 

an analysis of the object and purpose, even though it eventually found that teleological 

considerations supported the same interpretive result already suggested by the plain text. 

In paragraph 32, for instance, the Chamber clarified that “[t]he Prosecutor’s construction 

of the competence of the Chambers, rather than fulfilling that objective, would imperil its 

very achievement”, demonstrating that the divergence with the appellant Prosecutor did 

not concern the legitimacy of using teleological arguments, but rather the consequences 

of such teleological reading in the case at stake.193 This example further demonstrates that 

statements on interpretation do not always correspond to the actual method applied by a 

court, and arguably confirm that teleological considerations tend to inform the 

interpretive reasoning even when this passage is formally not acknowledged. 

Domestic and international case-law concerning targeted sanctions regimes also 

displays significant resort to the teleological canon. Courts often give careful 

consideration to the aim of Security Council resolutions imposing targeted sanctions with 

a view to provide narrow interpretations of the scope of those measures. As already 

mentioned, the Federal Court of Canada in the case Abdelrazik relied on the principle of 

effectiveness and the object and purpose canon so as to provide a broad reading of the 

travel ban’s exception.194 In a similar vein, in M v HM Treasury, both the UK House of 

Lords and, later, the European Court of Justice, after emphasizing that the sanction 

regime’s purpose was to prevent the financing of terrorist activities, found that social 

security benefits paid to the spouse of the targeted individual were not covered by the 
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sanctions regime, as these benefits are solely meant at ensuring the vital needs of the 

beneficiary and can in no way be diverted to support terrorist activities.195 As is clear 

from the above, emphasis on the limited purpose of a resolution may thus be used by the 

interpreter as a way to balance the resolution’s aim to maintain international peace and 

security with the protection of individuals’ human rights. 

As far as the International Court of Justice is concerned, both the Namibia and the 

Kosovo Advisory Opinion confirm the importance assigned to the teleological canon in 

interpreting Council resolutions. 

Already in Namibia, the Court resorted to the consideration of the purpose of the 

Council resolution requesting the Court to render an advisory opinion. The government 

of South Africa contended that the Court should refuse to render the advisory opinion for 

reasons of judicial propriety, in light of the existence of an already pending dispute 

between the concerned States. The Court rejected this submission by emphasizing that 

“[i]t [was] not the purpose of the request to obtain the assistance of the Court in the 

exercise of the Security Council’s functions relating to the pacific settlement of a dispute 

pending before it between two or more States”.196 Rather, the Court noted that the 

objective of the request was to seek legal advice from the Court on the consequences and 

implications of Council’s own decisions. Interestingly, the Court discovered this purpose 

both by looking at the resolution’s preamble and by recalling its previous case-law on the 

objective function of a request for an advisory opinion.197 

The relevance of the teleological canon appears even more strikingly in Kosovo. As 

already recalled, the question before the Court concerned whether Security Council 

resolution 1244 (1999), establishing an international civil and security presence in 

Kosovo, could be interpreted as prohibiting a unilateral declaration of independence. 

After having acknowledged that the language of resolution 1244 (1999) was arguably 

contradictory, as it contained elements in favour of both the positive and negative 

solution, the Court analyzed at length the object and purpose of the resolution. To this 

end, the Court made three observations: first, that the international administration régime 
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established under resolution 1244 was an “exceptional measure relating to civil, political 

and security aspects and aimed at addressing the crisis existing in that territory in 1999”; 

second, that such régime was designed for humanitarian purposes and, to this end, was 

designed to temporarily suspend Serbia’s exercise of its authority over Kosovo; third, that 

the régime was temporary and was not intended to prejudice a future negotiated solution 

for Kosovo’s future status. Based on these characteristics of the régime created by the 

resolution, the Court concluded that “the object and purpose of resolution 1244 (1999) 

was to establish a temporary, exceptional legal régime which, save to the extent that it 

expressly preserved it, superseded the Serbian legal order and which aimed at the 

stabilization of Kosovo, and that it was designed to do so on an interim basis”.198 The 

consideration of this limited object and purpose was subsequently decisive for the Court’s 

determination that resolution 1244 did not per se prohibit the declaration of 

independence. Indeed, affirming that the interim régime had a limited scope allowed the 

Court to conclude that any question of the final determination of Kosovo’s status was not 

regulated by the resolution and that the two instruments – i.e. the resolution and the 

declaration of independence – operated “on a different level”.199 

An analysis of the Kosovo advisory proceedings reveals that the teleological canon 

is also central in States’ identification of the appropriate method of interpretation of 

Security Council resolutions. References to the object and purpose canon appears, albeit 

with different labels, in almost all written submissions by States. For instance, the Czech 

Republic, which expressly considered the Vienna Convention method to be applicable by 

analogy to resolution 1244 (1999), addressed the object and purpose of the said resolution 

and considered, with a reasoning similar to the one subsequently shared by the Court, that 

such object and purpose was limited to the creation of an international legal framework 

for Kosovo and did not extend to a decision on Kosovo’s final status.200 Similarly, Austria 

analyzed the resolution’s preamble and noted that, even though it contained a reference 

to territorial integrity of the FRY, this was not the “main aim of the Resolution”, which 

was instead found in the need to “ensure peace and stability in the region” and to “resolve 

the grave humanitarian situation in Kosovo”.201 The United States also took the object 
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and purpose of the resolution as a main interpretive factor, clarifying that the resolution 

meant to “protect the people of Kosovo, create an environment in which Kosovo could 

develop politically and, at a later stage, facilitate a process designed to determine 

Kosovo’s future status”.202 Interestingly, teleological considerations were also present in 

the written submissions of States supporting the opposite conclusion, i.e. that resolution 

1244 (1999) did implicitly prohibit unilateral declarations of independence. These States 

emphasized a different aspect of the resolution’s object and purpose, namely the 

consideration that the unilateral declaration of independence would be inconsistent with 

a negotiated solution, envisaged by the Council as the ultimate goal of its action.203 This 

confirms that the identification of a given resolution’s telos is never the end of the matter: 

teleological considerations may well pave the way to contradictory interpretive outcomes. 

Once again, this confirms the importance of using all admissible techniques of 

interpretation as part of the crucible, with a view to select the interpretive outcome that is 

supported by all converging means of interpretation. 

 

 
6.2. The problematic identification of the telos in Security Council resolutions: 

objective purpose or subjective intention of the organ? 

Scholarly works have observed that one of the most interesting indications of the ICJ 

approach to the interpretation of Council resolution relates to the role assigned to the 

object and purpose canon, which is considered to have represented a central passage in 

the interpretive process of the Court in Kosovo.204 The way in which the Court has utilized 

the teleological canon in Kosovo has been the object of significant scholarly attention and 

has raised the question whether the object and purpose canon in the interpretation of 

resolutions shall be considered differently from treaty interpretation based on the 

unilateral nature of Security Council resolutions. This particular interpretive problem thus 

deserves a more analytic consideration. 

The use of the teleological canon in the Court’s interpretation of resolution 1244 

(1999) has led commentators to argue that the Kosovo Advisory Opinion confirms a 
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fundamental shift from the relevance assigned to the object and purpose in treaty 

interpretation. It has been observed that, even though the Court never referred to the 

Council’s “intention” but to the “object and purpose” of the resolution, still in the context 

of Security Council resolutions the two notions are inexorably linked and cannot really 

be separated.205 The distinction between the parties’ intention and the objective purpose 

of a legal text, typical of treaty interpretation, would find no place in the context of acts 

of organs of international organizations, where the “original will” or “intention” of the 

author, rather than being a subjective intention of the parties collaborating to its creation, 

is from the very beginning an objective and collective one.206 In this respect, the 

predominant purpose of Security Council resolutions, i.e. their telos, would coincide with 

the very intent of Security Council members, particularly the “goals, values, policies that 

they sought to actualize by the Resolution in question”.207 Thus, according to these 

scholars, the purpose of the resolution would essentially correspond to the intersubjective 

intention of the Council. This, in turn, would justify a more liberal resort to the travaux 

préparatoires and to the circumstances surrounding the adoption of the resolution, 

challenging the transposition of the hierarchy between the general rule and supplementary 

means to the interpretation of resolutions.208 

The view that the teleological canon in Security Council resolutions would be 

indistinguishable from the Council’s intention is arguably justified on the basis of one 

specific feature of resolutions, namely their nature of unilateral acts. Whereas some 

scholars also make reference to other peculiar features, such as that of “executive acts”209 

or their institutional nature as acts of an international organization210 to support this 

conclusion, all eventually turn to the observation that Council resolutions are, unlike 

treaties, the product of the collective will of a single entity, rather than a meeting of wills 

deriving from the contractual negotiation of multiple authors. According to these 

scholars, practice concerning other unilateral documents, both in domestic law and in 

international law, would justify the above-mentioned shift in the use of the teleological 
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canon. Papastavridis, for instance, observes that the ‘subjective’ component of purposive 

interpretation enjoys an outstanding prominence in the interpretation of unilateral acts in 

international law as well as in wills, where the intent of the testator is the “polar star” of 

all interpretive activity.211 Similarly, Palchetti notes that the same approach was adopted 

by the ICJ in Fisheries Jurisdiction in the interpretation of declarations of acceptance of 

the Court’s jurisdiction pursuant to Article 36(2) ICJ Statute.212 In that occasion the Court 

had emphasized that the nature of declarations under Article 36(2) as a “unilaterally 

drafted instrument” entailed that a “certain emphasis” had to be placed on the intention 

of the depositing State; consequently, Article 36(2) declarations shall be read “in a natural 

and reasonable way, having due regard to the intention of the State concerned”.213 

Notably, the ILC Guiding Principles applicable to unilateral declarations of States capable 

of creating legal obligations, analyzed in Chapter I, also seem to confirm that the 

unilateral nature of an instrument stands as the main factor justifying a departure from the 

‘objective’ textual interpretive approach of the Vienna Convention in favour of a more 

subjectively-oriented one. ILC members generally agreed on the need to put greater 

emphasis to the search for intent than in treaty interpretation. As one member of the 

Commission observed, “[t]he objective approach must … be used with great caution in 

the case of unilateral acts. As other members had observed, there should be greater 

emphasis on the true will of the State concerned, not just what was disclosed”.214 

Interestingly, in a previous draft of Guiding Principle 7, the Special Rapporteur had 

proposed to modify the general rule of interpretation by substituting the expression “in 

the light of the object and purpose” with “in the light of the intention” of the concerned 

State. The Special Rapporteur explained this proposed change observing that the object 

and purpose canon, as an “inherent concept in treaty law”, should be excluded from the 

interpretation of unilateral acts of States, where the focus is on the discovery of the author 
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State’s true intention.215 Accordingly, even though the final text of Guiding Principle 7 

does not include an express reference to the intention of the author State, the object and 

purpose is not mentioned either.216 

It seems, however, that the analogy between resolutions of the Security Council and 

other unilateral acts, both in international and domestic law, is to some extent misplaced. 

Certainly, all these acts share a fundamental similarity which distinguishes them from 

treaties (and contracts, if one were to draw a comparison with domestic law), i.e. their 

unilateral nature. Security Council resolutions, declarations of acceptance of the Court’s 

jurisdiction pursuant to Article 36(2) ICJ Statute, unilateral acts of States capable of 

creating legal obligations and even wills in domestic law all originate from a single entity 

and the original intention is attributable to that entity as such. Even though some scholars 

reject the distinction between treaties and resolutions by arguing that both instruments are 

the product of a negotiating process,217 it is impossible to deny that those negotiating 

processes are fundamentally different as far as the creation and attribution of will is 

concerned.218 Whereas treaties result from a meeting of wills, resolutions originate from 

a unified will attributable to the organ as such, including to those Council members that 

voted against it, and continues to be attributable to the organ later in time, even after its 

composition has changed. A resolution is indeed always attributable to the Security 

Council as an organ, not to the individual members that composed it at the moment of 

adoption. Consequently, there is no possibility of conflicting original intentions, as the 

act always results from a one-sided will. 

What is questionable, though, is the contention that the unilateral nature of an act 

shall always result in the adoption of a more subjectively-oriented approach to its 
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interpretation. There is, in fact, a striking difference between Security Council resolutions 

and the other types of unilateral acts mentioned above. Those acts – particularly unilateral 

declarations by States, including declarations accepting jurisdiction – are instruments 

through which States unilaterally limit their own freedom. They are essentially self- 

imposed restrictions on their sovereignty and freedom of action. It is submitted that this 

feature, rather than the unilateral nature of those acts as such, is the reason behind the ICJ 

and ILC shift from an objective to a more subjective approach to interpretation. The ILC, 

indeed, gave significant weight to this consideration when drafting Guiding Principle 7. 

On the one hand, the self-imposed restriction on sovereignty requires a restrictive reading 

of unilateral declarations of States. The ILC affirmed indeed that “[i]n case of doubt 

concerning the legal scope of the unilateral declaration, it must be interpreted in a 

restrictive manner”.219 This is consistent with the ICJ case-law, particularly with the 

Court’s dictum in Nuclear Tests, according to which “when States make statements by 

which their freedom of action is to be limited, a restrictive interpretation is called for”.220 

On the other hand, in interpreting the content of such declarations, no room is left for 

resorting to the notion of ‘object and purpose’. Albeit the Special Rapporteur did not 

elaborate at length on the reasons behind this exclusion, confining himself to consider 

that the object and purpose canon has a “fundamentally treaty-based connotation”,221 it is 

clear that the exclusion of such technique is consistent with the general emphasis placed 

on the search for the original intention of the State so as to safeguard sovereignty to the 

fullest extent. This is also evidenced by the choice to adopt a more liberal approach in the 

use of the circumstances in which the act was formulated. It is submitted that the 

exclusion of the ‘objective component’ of purposive interpretation is functional to the 

need to safeguard the sovereignty of the author States. Because the individual author and 

the addressee of the legal obligation coincide, there is no room for expansive 

interpretations; interpreters are bound to read the declaration strictly within the confines 

of the original will of the author, as the formulating State’s interest in having its precise 
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intention respected is the predominant interest to be taken into account. Due to their nature 

of unilateral self-imposed restrictions on sovereignty, a purposive interpretation of these 

acts is largely reduced to its ‘subjective component’. 

Contrariwise, in Security Council resolutions, authors and addressees of the legal 

obligation do not coincide.222 Resolutions do not entail a self-imposed restriction on the 

author’s freedom of action. Rather, as the ICJ itself observed, one of the most significant 

differences between treaties and Security Council resolutions is precisely that the latter 

may impose obligations on member States “irrespective of whether they played any part 

in their formulation”.223 If a comparison with domestic law were to be made with respect 

to teleological interpretation, Security Council resolutions, rather than resembling wills 

or contracts, share more similarities with statutes.224 In statutory interpretation the ratio 

legis – i.e. the objective interests, goals, values, aims, policies and functions that the 

statute is designed to achieve225 – features as the predominant purposive component, with 

the original intention standing on the background.226 Accordingly, the distinction between 

author and addressees in Security Council resolutions would, at best, suggest to place 

greater emphasis on the objective component of purposive interpretation, rather than on 

its subjective side. 

There is, moreover, an additional argument for rejecting the idea that the purpose 

of resolutions would in all cases correspond to the intersubjective intention of the Council. 

The assumption that it is impossible to distinguish between the subjective and objective 

telos in the Council’s activity does not seem to find support in practice. It is hereby 

submitted that, consistently with the Vienna Convention’s approach, a distinction can 

actually be traced between the notions of intention of the Security Council and the object 

and purpose of its resolutions, and that the latter remains a useful and appropriate tool for 

establishing resolutions’ meaning. 
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It shall be noted that, within the Vienna rules, the concepts of ‘object and purpose’ 

and that of intention of the parties are distinct, but not at odds with one another. The 

circumstance that the ILC’s approach was ultimately in favour of a qualified textualism 

does not entail that the parties’ intention no longer matters in treaty interpretation. By 

contrast, discovering the intention of the parties is to be intended as the very aim of the 

interpretive activity.227 The travaux préparatoires of the Vienna Convention offer 

multiple elements for confirming this understanding. Explaining its favour for a textualist 

approach, the ILC made it clear that it intended the text to be “the authentic expression of 

the intentions of the parties” and that, as a consequence, “the starting point of 

interpretation is the elucidation of the meaning of the text, not an investigation ab initio 

into the intentions of the parties”.228 The rules on treaty interpretation are thus meant at 

determining “what elements may properly be taken into account as indirect evidence of 

the parties’ intention and what weight is to be given to those elements”,229 or, in the words 

of the ILC itself, “the means of interpretation admissible for ascertaining the intention of 

the parties”.230 The textual, objective approach nonetheless entails that the intention 

searched through the means of interpretation is always a presumed one, as recently 

confirmed by the ILC.231 During the Vienna Conference on the Law of Treaties, the 

French delegation observed that “[t]hroughout the provisions of articles 27 and 28 there 

was an underlying recognition of the intention of the parties as the foundation for the 

interpretation of treaties. The author of the draft had nevertheless believed that the 

intention should be sought in the first place in the instruments made jointly by the parties, 

which alone could lead to an objective interpretation”.232 Accordingly, in treaty 

interpretation the object and purpose canon is intended as one of the objective means of 

the crucible providing evidence of the presumed, objectivized intention of the parties.233 

This does not entail that the object and purpose cannot be searched for outside the treaty 

 

227 Eirik Bjorge, ‘The Vienna Rules, Evolutionary Interpretation, and the Intentions of the Parties’ in Andrea 
Bianchi, Daniel Peat and Matthew Windsor (eds), Interpretation in International Law (OUP 2015). 
228 ILC Report 1966 (n 2) 220, 223. 
229 Robert Jennings and Arthur Watts, Oppenheim’s International Law (Longman 1992) 1271. 
230 ILC Report 1966 (n 2) 219. Emphasis added. 
231 ILC, ‘Draft conclusions on subsequent agreements and subsequent practice in relation to the 

interpretation of treaties, with commentaries’ in Yearbook of the International Law Commission, 2018, vol 

II, Part Two, 67. 
232 United Nations Conference on the Law of Treaties, ‘31st meeting of the Committee of the Whole’ (26 

March – 24 May 1968) UN Doc A/CONF.39/C.1/SR.31, 175. 
233 See also: Viola (n 49) 65, explaining that Article 31 does not conceive the purposive canon in its 

‘subjective’ side, but rather as an ‘objective’ tool to infer intention. 
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text and, in particular, in the circumstances of conclusion; however, this possibility should 

be considered conditional upon the requirements provided in Article 32.234 

Turning to the interpretation of resolutions, the ICTY case-law offers intriguing 

insights on the relationship between the search for the Council’s intention and the 

teleological reasoning. The Appeals Chamber decisions in Tadić primarily illustrate the 

difficulty of international tribunals in distinguishing the telos of Council resolutions and 

the Council’s intention. At the same time, they also offer elements for confirming that a 

distinction between those two notions is possible and, arguably, desirable in interpreting 

resolutions of the Security Council, particularly those that are meant at producing long- 

term effects. 

In the Tadić Jurisdiction Decision, the Appeals Chamber was requested to 

determine whether the Tribunal’s jurisdiction also extended to crimes committed in non- 

international armed conflicts. To this end, the Chamber was tasked with the interpretation 

of its own statute, incorporated into a Chapter VII resolution of the Security Council. It 

is important to note from the outset that this decision is arguably one in which the Tribunal 

did intend to take the Vienna Convention rules of interpretation into account, even though 

the VCLT was not mentioned expressly. Scholarly works often quote the decision as a 

successful example of application of the substantial content of the VCLT method.235 In 

fact, the Appeals Chamber strictly adhered, at least formally, to the architecture of Article 

31. After observing that some provisions of the Statute were unclear as to their scope of 

application, leaving room for two opposite possible conclusions on the question of the 

Tribunal’s jurisdiction over crimes committed in non-international armed conflicts, the 

bench proceeded with two further interpretive steps which it referred to as “teleological 

interpretation” and “logical and systematic interpretation”. 

 

 
234 Gardiner (n 28) 194, who affirms that the main elements that need to be taken into account in identifying 

the object and purpose of a treaty are the preamble and the text in its entirety, namely objective textual 

elements, whereas extra-textual elements should not be included in such an assessment. Such elements may 

only be resorted to, once again, in cases where the object and purpose of a treaty is not easily and clearly 
identifiable from the normative text. In the same vein, see: Dӧrr and Schmalenbach (n 24) 548, holding that 

the “object and purpose of a treaty must primarily be established by reading the latter as a whole, and not 

so much by recurring to external factors”. See also: Sovereignty over Pulau Ligitan and Pulau Sapadan 

(Indonesia v Malaysia) (Judgment) [2002] ICJ Rep 625, para 51, emphasising the need to examine the 

preamble and the “very structure” of the treaty in order to establish its object and purpose. 
235 See: William Schabas, The UN International Criminal Tribunals – The former Yugoslavia, Rwanda and 

Sierra Leone (CUP 2006) 80; Powderly (n 9) 37; Elias and Quast-Mertsch (n 10) 3. 
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Whereas the outline of the bench apparently fits the general rule under Article 31, 

a closer look at the reasoning concerning the “teleological interpretation” reveals a 

different understanding of this canon than the one adopted in the VCLT. In its assessment 

of the “teleological” dimension of the statute, the bench performed a quite peculiar 

interpretive operation. At first, the judges considered that “[i]n adopting resolution 827, 

the Security Council established the International Tribunal with the stated purpose of 

bringing to justice persons responsible for serious violations of international 

humanitarian law in the former Yugoslavia”.236 Immediately after this statement, 

however, the Appeals Chamber turned to the resolution’s preparatory works and 

circumstances of adoption, concluding that “[t]he context in which the Security Council 

acted indicates that it intended to achieve this purpose without reference to whether the 

conflicts in the former Yugoslavia were internal or international”. According to the 

Appeals Chamber, this emerged indeed from the Council’s knowledge of the qualification 

of the conflict in the former Yugoslavia as both internal and international, and more 

specifically from the Secretary-General’s 1993 Report and various statements made by 

Council members. The Appeals Chamber eventually concluded that the organ’s purpose 

in enacting the statute was to extend the tribunal’s jurisdiction also to non-international 

armed conflicts. 

By so reasoning, the bench appears to have merged the search for the object and 

purpose with the search for the organ’s intention, using the two notions interchangeably 

and directly resorting to the travaux préparatoires to this end. In this respect, the Appeals 

Chamber used a revealing language when it affirmed that “[i]n the light of the intent of 

the Security Council and the logical and systematic interpretation of Article 3 as well as 

customary international law, the Appeals Chamber concludes that, under Article 3, the 

International Tribunal has jurisdiction over the acts alleged in the indictment, regardless 

of whether they occurred within an internal or an international armed conflict.”237 

 

 

 

 

 

 
236 Prosecutor v Tadić, ‘Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction’, ICTY- 

IT-94-1, AC (2 October 1995) para 72. Emphasis added. 
237 Tadić, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction (n 236) para 137. 

Emphasis added. 
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Scholars arguing that the telos of Security Council resolutions actually corresponds 

to the Council’s own intention find in this decision support for such conclusion.238 The 

direct resort to preparatory works and statements by Council members would confirm 

that the search for the object and purpose of a resolution passes through the search of the 

original, “true” intention of the Council.239 Admittedly, the semantic mix-up of the 

Appeals Chamber complicates the understanding of the judges’ reasoning. However, a 

deeper look at the Chamber’s overall interpretive operation arguably reveals a different 

conclusion than the one generally suggested by scholars. Indeed, in paragraphs 72 to 78 

– under the misleading heading “teleological interpretation” – the Appeals Chamber was 

primarily concerned with the identification of the Council’s original intent, rather than 

with the statute’s object and purpose as an interpretive tool under Article 31. This emerges 

from the circumstance that two different aspects of the resolution’s telos – one 

intersubjective, the other objective – can be actually distinguished in the Tribunal’s 

reasoning. 

The ‘objective’ purpose of the resolution was identified by the bench from the 

outset, drawing it from its preamble and operative text. The Chamber acknowledged that 

the Security Council established the ICTY “with the stated purpose of bringing to justice 

persons responsible for serious violations of international humanitarian law in the former 

Yugoslavia, thereby deterring future violations and contributing to the re-establishment 

of peace and security in the region.”240 That the Chamber identified the resolution’s 

purpose in the need to end impunity by holding individuals accountable for their crimes, 

as emerging from the text of the resolution, is further evidenced by a subsequent passage. 

Where discussing Article 3, the Appeals Chamber held that this provision “realizes the 

primary purpose of the establishment of the International Tribunal, that is, not to leave 

unpunished any person guilty of any such serious violation, whatever the context within 

which it may have been committed”.241 

 

 

 

 
238 Palchetti, ‘L’interprétation des resolutions du Conseil de Sécurité (n 136) 163, fn 19; Papastavridis (n 

89) 102-103. 
239 Palchetti, ‘L’interprétation des resolutions du Conseil de Sécurité (n 136) 163, fn 19. 
240 Tadić, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction (n 236) para 72. 

Emphasis added. 
241 Ibid, para 92. Emphasis added. 
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Conscious of this purpose, which needed not be searched for outside the 

resolution’s text, the Appeals Chamber turned to the travaux not in order to determine the 

object and purpose, but rather in order to find a solution to the primary interpretive 

question under consideration – that of the scope of the Tribunal’s jurisdiction. In sum, the 

Appeals Chamber labelled as “teleological interpretation” an interpretive operation which 

actually consisted in examining the original, intersubjective intent of the Council for 

resolving the primary interpretive question. Notwithstanding the semantic mix-up 

performed by the bench and the consequent apparent shift from the VCLT hierarchy, the 

decision also makes it evident that an objective telos of the resolution instituting the 

Tribunal was indeed identifiable. That telos, i.e. prosecution of persons responsible for 

international crimes, corresponds to an interest of the international community which 

reflects the more general UN goals to maintain international peace and security and 

protect and promote human rights. Any Security Council action in the field of 

international criminal justice shall be deemed as functional to fulfil those goals, regardless 

of the search for the original intention of the Council at the moment of adoption of each 

resolution. 

Interestingly enough, just a few years later the Appeals Chamber proved ready to 

confirm that the joint consideration of the literal and contextual canon and the objective 

telos of Council’s action in international criminal justice is sufficient to establish meaning 

and renders the search for the effective intention in preparatory works superfluous.242 

In the Tadić Appeals Judgment, the Appeals Chamber once again applied the VCLT 

scheme for interpreting Article 5 of its statute. Called upon to determine whether all 

crimes against humanity under Article 5 required a discriminatory intent, the Appeals 

Chamber applied the good faith, literal, contextual and teleological canons of 

interpretation in their sequential order, concluding that all canons converged towards the 

exclusion of the discriminatory intent requirement.243 Differently from the situation in the 

Jurisdiction Decision, however, here the Appeals Chamber found an inconsistency 

between the ‘objective’ telos and the intent possibly emerging from the preparatory 

works. The Secretary-General’s Report and the statements made by three members of the 

 
242 According to Schabas, the Appels Chamber’s approach to the relevance of the travaux préparatoires at 

this stage evidences “a change of heart” on the subject. See: Schabas (n 10) 869. 
243 Tadić Judgment (n 12) paras 282-286. 
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Security Council before the statute’s adoption actually supported the conclusion that 

discriminatory intent was required by Article 5. However, the Appeals Chamber 

considered “the humanitarian goals of the framers of the Statute”, and generally the aim 

“to make all crimes against humanity punishable” to be the prevailing telos of the 

statute.244 Even more significantly, the Appeals Chamber argued that following the 

interpretation resulting from the preparatory works would thwart such object and purpose, 

as it would prevent the penalization of random and indiscriminate violence intended to 

spread terror among a civilian population as a crime against humanity. Thus, despite 

acknowledging that its conclusion was not in keeping with some of the material 

surrounding the conclusion of the statute, the bench found that such material was not an 

“indispensable [aid] to interpretation”, because “[u]nder customary law, as codified in 

Article 32 of the Vienna Convention … the travaux constitute a supplementary means of 

interpretation and may only be resorted to when the text of a treaty or any other 

international norm-creating instrument is ambiguous or obscure.”245 Finding the 

application of the other primary canons of interpretation – including the object and 

purpose – sufficient to reach a reasonable conclusion, the Appeals Chamber disregarded 

the preparatory material that could have provided partial evidence of a possible contrary 

intention by the Council. 

A similar approach also emerges from the case-law of the International Criminal 

Court (ICC) in the Al Bashir saga. In that occasion, the Court was called upon to 

determine whether Security Council resolution 1593 (2005), which activated the Court’s 

jurisdiction over the situation in South Sudan pursuant to the referral mechanism 

envisaged in Article 13(b) of the Rome Statute,246 could be interpreted as having 

implicitly removed the immunity ratione personae of the Head of State Omar Al 

Bashir.247 Starting from the decisions of non-compliance against South Africa and Jordan, 

the Court maintained that, although the referral lacked a specific provision derogating 

from customary immunities, this was an unavoidable effect of the Council’s choice to 

trigger the Court’s jurisdiction. The referral mechanism, indeed, would render the entire 

 
 

244 Tadić Judgment (n 12) para 285. 
245 Ibid, para 303. 
246 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 

2187 UNTS 3 (Rome Statute) art 13. 
247 A more specific account of the background of the Al Bashir saga is provided in Chapter IV, para 8.1. 
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Rome Statute applicable, including its Article 27(2), which excludes the application of 

immunities. According to the Court, 

 

it is immaterial whether the Security Council intended – or even anticipated – that, by virtue of 

article 27(2) of the Statute, Omar Al Bashir’s immunity as Head of State of Sudan would not operate 

to prevent his arrest sought by the Court in relation to the proceedings in the situation in Darfur 

referred to the Prosecutor of the Court in Resolution 1593 (2005). As explained, this is a necessary, 

un-severable, effect of the informed choice by the Security Council to trigger the jurisdiction of this 

Court and impose on Sudan the obligation to cooperate with it.248 

 
 

The Appeals Chamber’s later decision in the Al Bashir case would further clarify that 

the possibility of ascribing to Security Council resolutions certain derogatory effects, 

which were arguably not intended nor even anticipated by the very Council, results from 

an analogical application of the Vienna Convention’s interpretive method, although 

characterized by a strong emphasis on the object and purpose canon.249 The Appeals 

Chamber demonstrated its primary consideration of the object and purpose of a referral, 

regardless of the consequences originally intended by the Council, in affirming that the 

judge shall always test all possible meanings of a text 

 
against the object or purpose of the instrument being construed. Any meaning that hinders the object 

or purpose will be discarded as incorrect. But the meaning that best supports or furthers the object 

or purpose of the instrument will be accepted as correct: such meaning may not be perfect, but it 

may be the best that justice could do in the circumstances.250 

 

 
Conscious that the ‘intention’ searched through the primary means of interpretation 

is always a presumed one, the Appeals Chamber still considered that its resulting 

interpretation – confirming the exclusion of Al Bashir’s immunity – would be the more 

appropriate to support the fundamental purpose of international criminal justice, i.e. 

ending impunity. Once again, faced with two conflicting interpretations, one of which 

would have been more strictly adherent to the Council’s original intention and the other 

 

 

 

248 Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Decision under Art. 87(7) of the Rome Statute on the 
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Bashir’ (6 July 2017) PTC II, ICC-02/05-01/09, para 40; Prosecutor v Omar Hassan Ahmad Al Bashir, 

‘Decision under Art. 87(7) of the Rome Statute on the non-compliance by Jordan with the request by the 
Court for the arrest and surrender or Omar Al Bashir’ (11 December 2017) PTC II, ICC-02/05-01/09, para 

40. Emphasis added. 
249 Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Joint Concurring Opinion of Judges Eboe-Osuji, 

Morrison, Hofmański and Bossa’ (6 May 2019) AC, ICC-02/05-01/09, paras 292-295. 
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more in line with the goals and values that shall inform the Council’s action in the specific 

field of operation, the international judge chose to rely on the second. 

The case-law above analyzed shows that it is possible to identify a set of values or 

goals that are inherent to Security Council’s action. These values and goals, which 

arguably derive from, and shall be consistent to, the purposes and principles enshrined in 

the UN Charter, may vary depending on the context in which the Security Council adopts 

its decisions. It is submitted that the telos of Security Council resolutions is therefore not 

to be identified with the original subjective intention of the organ, but is rather the result 

of the combination between the set of values deriving from the UN Charter and pertinent 

to the specific type of Council’s action, on the one hand, and the concrete application of 

these values to each specific case of Council’s intervention, on the other. Consistently 

with the architecture of Article 31 VCLT, this ‘objective’ teleology is among the means 

for establishing the meaning of a resolution of the Security Council. Whereas such 

meaning may not be radically inconsistent with original intent, teleological readings 

provide an interpretation in terms of the hypothetical will of the parties, particularly in 

situations not foreseen by them.251 Such presumed, objective intent, deriving from the 

combined application of the canons under the general rule, may subsequently be tested 

against the preparatory works and the circumstances surrounding the resolution’s 

adoption as a confirmation. 

From a theoretical viewpoint, this configuration of the object and purpose canon 

with respect to Security Council resolutions finds further support in the very nature of the 

organ from which these acts emanate. The functions of the Security Council as defined 

in the UN Charter, which are meant to effectuate the organization’s general goals, 

necessarily inform its action. It is thus more than pertinent to consider those general goals 

as the teleological background against which the action of the Council shall be read.252 A 

similar configuration of the object and purpose canon in the interpretation of resolutions 

also traces a line of consistency with the tendency to emphasize the object and purpose 

 

 

 

251 Matthias Herdegen, ‘Interpretation in International Law’ Max Planck Encyclopedia of Public 

International Law (OUP 2013) para 14. On the ability of teleological interpretation and good faith to 

construe a hypothetical common intention in situations not foreseen by the parties, see also: Hersch 

Lauterpacht, Collected Papers (vol IV, CUP 1978) 437-438; Kolb (n 31) 66. 
252 Franzina (n 34) 72-73. 
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in the interpretation of constitutive instruments of international organizations.253 It would 

indeed be counterintuitive to teleologically read constitutive instruments and at the same 

time exclude the relevance of that same telos in the interpretation of binding acts of the 

organization’s organs. 

Conclusively, it is the institutional nature of the organ, more than its unilateral 

nature, that contributes shaping the understanding of what the object and purpose canon 

entails in the interpretive process. The institutional background against which the Council 

acts may be said to militate in favour of a configuration of the object and purpose canon 

in terms of a more ‘objectively-oriented’ teleology, where the goals and values enshrined 

in the UN Charter inevitably permeate each Council resolution. 

 

 
7. Subsequent agreements, subsequent practice and the means of authentic 

interpretation 

Article 31(3)(a)-(b) VCLT provides that the interpreter shall take into account, together 

with the treaty’s context, also any “subsequent agreement between the parties regarding 

the interpretation of the treaty or the application of its provisions” and “any subsequent 

practice in the application of the treaty which establishes the agreement of the parties 

regarding its interpretation”. The ILC has commented upon these provisions both in its 

Commentary to the Vienna Convention in 1966 and, more recently, in its work on 

“Subsequent agreements and subsequent practice in relation to interpretation of treaties”. 

According to the Commission, subsequent agreements and subsequent practice are 

“authentic means of interpretation”, representing objective evidence of the parties’ 

understanding of the meaning of the interpreted treaty.254 The difference between the two 

 

 

253 On the uniqueness of treaties establishing international organizations for the purposes of interpretation, 

see: Legality of the Use by a State of Nuclear Weapons in Armed Conflict (Advisory Opinion) [1996] ICJ 

Rep 66, para 19. On the emphasis on the object and purpose canon, including the principle of effectiveness: 

Ervin Paul Hexner, ‘Teleological Interpretation of Basic Instruments of Public International Organisations’ 
in Salo Engel (ed), Law, State and International Legal Order: Essays in Honor of Hans Kelsen (University 

of Tennessee Press 1964) 119 ff; Tetsuo Sato, ‘An Emerging Doctrine of the Interpretive Framework of 

Constituent Instruments as the Constitutions of International Organizations’ (1993) 21 Hitotsubashi Journal 

of Law and Politics 1, 23; Chittharanjan F Amerasinghe, Principles of the Institutional Law of International 
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instruments does not lie in their ‘authentic’255 character, but rather in the manner of 

establishing the parties’ interpretive agreement. Subsequent practice is generally 

considered to allow the parties to “adapt treaties to new circumstances and address gaps 

in the treaty language without the burden of a formal amendment process or a new 

treaty”.256 

In so far as these provisions explicitly refer to the notions of ‘agreement’, ‘treaty’ 

and ‘parties’ thereto, they are arguably the parts of Article 31 that most obviously require 

an adaptation to a different, unilateral source. Unilateral instruments such as Security 

Council resolutions, indeed, have no ‘parties’ in relation to which an ‘agreement’ can be 

identified.257 It is thus necessary to verify to what extent can these provisions apply to 

resolutions, absent the bilateral/multilateral element that is inherent to the notion of 

‘agreement’. According to most commentators, this inherent difference between treaties 

and resolutions entails that these provisions require a careful transposition in the 

interpretive activity of Security Council resolutions. 

 

 
7.1. The Security Council as the organ entitled to render authentic interpretation 

 
Security Council resolutions are constantly interpreted by a plurality of actors in both the 

international and domestic legal orders.258 These include, first and foremost, the Security 

Council itself and its subsidiary organs. Interpreters of resolutions also include other UN 

 
 

 

255 The notion of ‘authentic’ and that of ‘authoritative’ interpretation are sometimes used interchangeably 

in scholarly works. Some observe that the two notions actually have different meanings: whereas 

‘authoritative’ refers to the interpretation rendered by a treaty-based body empowered to do so, ‘authentic’ 

interpretation is the one performed by the parties jointly. See: Alexander Orakhelashvili, The Interpretation 
of Acts and Rules in Public International Law (OUP 2008) 515. The notion normally used with regard to 

Security Council’s subsequent interpretive practice is that of ‘authentic’ interpretation. 
256 Alexander M Feldman, ‘Evolving Treaty Obligations: A Proposal for Analyzing Subsequent Practice 

Derived from WTO Dispute Settlement’ (2009) 41 New York University Journal of International Law and 
Politics 655, 665. 
257 Dire Tladi, ‘Interpretation of Protection of Civilians Mandates in United Nations Security Council 

Resolutions’ in Dan Kuvali and Frans Viljoen (eds), By All Means Necessary: Protecting Civilians and 
Preventing Mass Atrocities in Africa (Pretoria University Law Press 2017) 77, according to whom 

“[a]pplication of article 31(3) could not, without some adjustments, be applied to the interpretation of 

resolutions since there are no parties to a resolution”; Wood, The Interpretation of Security Council 

Resolutions, Revisited 2017 (n 30) 34, noting that, because there are no ‘parties’ to resolutions, “the various 

references in the Vienna rules to the ‘parties’ to a treaty are not easy to apply in the context of a Security 

Council resolution”. 
258 Wood, The Interpretation of Security Council Resolutions 1998 (n 30) 83. 
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organs, particularly the UN Secretariat,259 as well as international courts and tribunals 

called upon to interpret and apply resolutions incidenter tantum and States (both in their 

diplomatic practice and through the case-law of national courts called upon to implement 

resolutions). Considering the multitude of entities engaging in interpretation of 

resolutions, a first issue associated to the said provisions in this context is the 

identification of the entities entitled to render authentic interpretations. 

Provided that resolutions are often referred to as “meeting of wills, a coming 

together of the (possibly opposing) aspirations of the States whose representatives have 

negotiated [their] drafting”,260 one might be tempted to believe that the interpretive 

agreement or practice of States who have been responsible for the drafting of a given 

resolution may be particularly relevant in this respect. Yet, whereas statements of the 

States participating in the adoption and that are contemporaneous or prior to the adoption 

of a resolution may be of help when analyzing the ‘historical’ context in the search for 

the original intention of the Security Council as an organ, the subsequent agreement or 

practice of these States, when acting outside their collective function of members of the 

Council, may not be considered to acquire a special value in relation to the interpretation 

of the resolution.261 This would be tantamount as to disregard the principle of sovereign 

equality of member States to the United Nations pursuant to Article 2(1) UN Charter. 

After all, even the analysis of prior statements is not meant at establishing the position of 

individual members of the Council per se, but is rather aimed at acquiring a full historical 

account of the debates and positions surrounding the resolution’s adoption, that is useful 

for identifying the original collective will of the organ as such. This is in keeping with 

the consideration that “Security Council resolutions are issued by a single, collective 

body” and that “the final text of such resolutions represents the view of the Security 

Council as a body”.262 Accordingly, there is no reason to support the proposition that the 

subsequent practice of some States should be assigned greater weight than practice by 

other States, solely on the basis that they participated in the adoption of a resolution. 

 
 

259 Jacques Soubeyrol, Aspects de la function interpretative du Sécrétaire Général de l’O.N.U. lors de 

l’affaire du Congo (Pedone 1966) 565 ff. On the interpretive role of other UN organs, see: Traoré (n 137) 
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260 Hugh Thirlway, ‘The Law and Procedure of the International Court of Justice 1969-1989’ (1996) 67 

BYIL 29. 
261 Palchetti, ‘L’interprétation des resolutions du Conseil de Sécurité (n 136) 165. 
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Scholars agree that the subsequent practice of States which participated in drafting and 

adopting a resolution is considered to acquire less weight than in treaty interpretation.263 

Having established that the interpretive practice of all member States of the UN 

should be considered to bear equal value, irrespective of whether they played any part in 

the formulation of the resolution, still the question remains as to whether such practice 

might fit the provisions of Article 31(3)(a)-(b) VCLT. In Kosovo, the ICJ recalled that 

interpretation of resolutions requires to take into account, among other elements, “the 

subsequent practice of relevant United Nations organs and of States affected by those 

given resolutions”.264 Commentators have noted that, even though this reference might 

appear to recall the provision of Article 31(3)(b) VCLT, this is hardly the correct reading 

of such reference.265 As above illustrated, the analogical reasoning entails drawing the 

rationale from a provision and applying it to a situation different from the one for which 

the provision was originally elaborated. The rationale behind Article 31(3)(a)-(b) is to 

allow means of authentic interpretation to permeate the process of interpretation. 

According to a well-established principle in international law, “the right of giving an 

authoritative interpretation of a legal rule belongs solely to the person or body who has 

power to modify or suppress it.”266 It follows that only the Security Council has the power 

to render an authentic interpretation.267 This does not entail that the dictum in Kosovo is 

misplaced. In the context of treaty interpretation, when the parties’ practice is insufficient 

to establish their ‘agreement’ concerning the interpretation of treaty provisions, still such 

practice might enter the interpretive process as a supplementary means of interpretation 

pursuant to Article 32 VCLT.268 The same value can therefore be attributed to the practice 

of UN organs and member States of the UN in interpreting and applying resolutions,269 
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and the reference to such practice in Kosovo might thus be read under this light.270 This 

arguably finds support in the Human Rights Committee’s decision in the case Sayadi and 

Vinck. According to Sir Nigel Rodley in his concurring opinion 

State practice in relation to the Security Council decisions has to be a relevant interpretative factor. 

It is perhaps this criterion that has effectively been decisive for the Committee in the present case, 

insofar as the author argued and provided evidence that other States in the same position as the State 

party did not act in the same way as the State party.271 

 

 
Whereas the qualification of other implementing States’ practice as “decisive” may 

appear to run contrary to the supplementary nature of this interpretive factor, it is 

submitted that the way in which such practice was used is actually consistent with its 

positioning in Article 32 VCLT. Indeed, States’ practice was not considered as 

authoritative – or “decisive” – per se, but has rather helped the Committee in elucidating 

the scope of States’ obligations under the relevant resolutions, by showing that a different 

interpretation of those obligations, more consistent with individuals’ human rights, was 

available. 

As far as subsidiary bodies established by the Security Council are concerned, 

practice does not support the possibility of these bodies to render authentic 

interpretations, except when the Council itself specifically attributes such power to 

them.272 For instance, Sanctions Committees, including highly active ones such as the 

Committees on Iraq and Yugoslavia, are generally not granted the power to render 

authentic interpretations with regards to their sanction regimes.273 Domestic courts’ case- 

law confirms that States do not feel bound to follow interpretations provided by Sanctions 

 

 

270 Palchetti, ‘L’interprétation des resolutions du Conseil de Sécurité (n 136) 167. The author further affirms 

that the Court’s reference to “States affected by those given resolutions” remains ambiguous, as the Court 

does not clearly specify which States should be considered “affected” by a resolution. It is possible to 
believe that all States that, in any way, are meant to apply a certain resolution might qualify as such. 
271 HRCommittee, Sayadi and Vinck, Communication No 1472/2006 (29 December 2008) UN Doc 

CCPR/C/94/D/1472/2006, 37. 
272 Wood, The Interpretation of Security Council Resolutions 1998 (n 30) 91; Papastavridis (n 89) 91. 
273 Stephan J Hollenberg, ‘Challenges and Opportunities for Judicial Protection of Human Rights against 

Decisions of the United Nations Security Council’ (PhD thesis, Universiteit van Amsterdam 2013) 178. 

Also: Paul Conlon, ‘Lessons from Iraq: The Functions of the Iraq Sanctions Committee as a Source of 

Sanctions Implementation Authority and Practice’ (1995) 35 Virginia Journal of International Law 633, 

636-637, explaining that even though, in time, the mandate of the Iraq’s Committee was extended as to 

include the power to determine the scope of the humanitarian exception to the sanctions regime, the 

Committee’s determinations were not binding for the Council, which retained its right to authentic 

interpretation. 
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Committee, unless a decision-making power has been expressly delegated to them.274 The 

practice of Sanctions Committees not entitled to render authentic interpretations may 

more easily be assimilated to implementing States’ practice. This emphasizes that both 

the practice of States and that of subsidiary organs are subordinated to the authentic 

interpretations rendered by the Council, as the sole entity having the power to modify or 

suppress provisions contained in its decisions. Consequently, rather than fitting in Article 

31(3)(a)-(b), subsidiary bodies’ interpretations would better qualify as a supplementary 

means in the sense of Article 32 VCLT.275 

 

 
7.2. The means for expressing the Council’s authentic interpretation 

 
A second issue relates to how can the Security Council render its authentic interpretation. 

This issue involves two different aspects, a formal one and a substantial one. First, the 

problem may be associated with the issue of the types of documents through which the 

Council may adopt authentic interpretation. Second, the problem might be read though 

the lenses of the actual type of conduct – active or inactive – which may express an 

authentic interpretation. Both problems will be addressed in turn. 

As far as the formal aspect is concerned, it is easy to observe that, as in treaty 

interpretation, the Council is not bound to adopt its authentic interpretations in a specific 

format.276 This normally occurs through the adoption of a subsequent resolution, but other 

formal acts might suffice as well. Security Council’s own practice confirms that not only 

resolutions, but also presidential statements and even letters may be used as formats for 

conveying authentic interpretations.277 As far as the interpretive role of presidential 

 
 

274 See, generally: Hollenberg (n 273) 170-182. In particular, see: Case C-84/95, ‘Opinion of the Advocate 

General Jacobs on the Bosphorus case’ [1996] ECR I-3956, para 45, holding that “it seems questionable 

whether in the present case the Committee’s opinion could be regarded as binding, if only because such an 

effect is not provided for by the relevant provisions of the resolutions” (emphasis added). 
275 Wood, The Interpretation of Security Council Resolutions 1998 (n 30) 84, maintaining that, while 
decisions of subsidiary bodies are not authentic interpretations, “they may, depending on the circumstances, 

be highly persuasive”; Alejandro Rodiles, Coalitions of the Willing and International Law: The Interplay 

between Formality and Informality (CUP 2018) 185. Contra: ILA Study Group on UN Sanctions and 

International Law (n 63) 7, holding that the “overall practice” of Sanctions Committees qualifies as 

subsequent practice, as opposed to subsequent resolutions, which instead qualify as subsequent agreements. 
276 On the freedom to render authentic interpretations of treaties in any form, see: Ludwik Ehrlich, 

‘L’interprétation des traités’ (1928) 24 Recueil des cours 1, 36. 
277 See Wood, The Interpretation of Security Council Resolutions 1998 (n 30) 83-84, offering a number of 

different examples of authentic interpretations rendered by the Security Council. 
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statements in this context is concerned, a remark appears necessary. As observed in 

Chapter I, presidential statements are a common format of Council’s action, which, 

besides possibly having binding effects per se, are particularly relevant for the 

interpretation of resolutions. The ways in which presidential statements may fit the 

process of interpretation, however, varies on the basis of the chronological – as well as 

logical – connection that connects these instruments to resolutions. When adopted prior 

or simultaneously to a given resolution, presidential statements may well form part of a 

resolution’s context;278 to some extent, this material may even qualify as preparatory 

works and/or circumstances surrounding the adoption of a resolution, as it elucidates one 

outcome of Council members’ discussion over the concerned issue.279 Only when adopted 

following a resolution, their interpretive function may more appropriately be intended as 

an expression of authentic interpretation by the Council. 

As far as the substantial aspect is concerned, it is necessary to verify whether the 

Council may express authentic interpretations through silence or inaction, or whether a 

positive action is required to this effect. In the context of treaty interpretation, 

international courts and the ILC have dealt with the possibility that interpretive 

agreements are inferred not only from practice, but also from absence thereof. 

Particularly, an ‘agreement’ for the purposes of Article 31(3)(a)-(b) VCLT may be 

inferred from silence or inaction of a party, “where it is clear that the circumstances were 

such as called for some reaction”.280 However, acceptance of a practice by a party through 

silence or inaction is not easily established; courts generally require proof of awareness 

of the other party’s conduct and the demonstration that the circumstances did warrant for 

a reply or objection of the concerned party.281 

 

 

 
 

278 See, infra, para 5.3. 
279 Traoré (n 137) 470-473. See also: Paul Tavernier, ‘Les déclarations du Président du Conseil de Sécurité’ 

(1993) 39 Annuaire français de droit international 86, 99, observing that presidential statements may, at 

times, be more revealing of Council members sensitivities concerning a certain topic, often truly acting as 

minutes of internal debates. This is arguably the result of the greater freedom of expression that States 

perceive they can afford when drafting presidential statements, as opposed to resolutions. See: Talmon (n 

170) 457. 
280 Temple of Preah Vihear (Cambodia v Thailand) (Merits) [1962] ICJ Rep 6, 23. See also: Oil Platforms 

(Islamic Republic of Iran v United States of America) (Preliminary Objections) [1996] ICJ Rep 803, para 

30; Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America) 

(Jurisdiction and Admissibility) [1984] ICJ Rep 392, para 39. 
281 Draft conclusions on subsequent agreements and subsequent practice (n 231) 17, 80-81. 
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In this respect, an even more cautious approach might be suitable in the case of 

Security Council resolutions. It is submitted that the possibility of inferring an interpretive 

understanding from the absence of reaction by the Council should be considered even 

more exceptional, taking into account that, differently from States, the Council’s ability 

to promptly react to particular interpretations is generally complicated by the difficulty 

of reaching an agreement among its members. Exceptionally, such reaction might even 

become impossible whenever the particular practice warranting opposition comes from 

one of the P5, which could at any time paralyze the Council by threatening to use its veto 

power. 

In any event, such possibility cannot be entirely ruled out, when the particular 

conditions explained above are present. The Al Bashir saga before the ICC offers an 

illustrative example of the possibility to emphasize the Council’s absence of reaction in 

the face of a particular interpretation of its resolution as one of the elements militating in 

favour of the consolidation of such interpretation. 

In the judgment on Jordan’s Appeal against the Pre-Trial Chamber’s decision of 

non-compliance, already analyzed above, the Appeals Chamber determined that 

resolution 1593 (2005) had the effect of removing Al Bashir’s immunity, irrespective of 

the fact that the text did not contain an explicit provision to that particular effect.282 In 

their joint concurring opinion, judges Eboe-Osuji, Morrison, Hofmański and Bossa 

illustrated the steps of their selected interpretive method. Among the elements that were 

taken into account in the interpretive process, the judges attributed particular relevance 

to Security Council’s reaction – or lack thereof – to the multiple previous decisions of 

ICC Pre-Trial Chambers, which had consistently interpreted the resolution as entailing a 

derogation from customary immunities of heads of State. Notably, following the referral, 

the ICC issued two arrest warrants against Omar Al Bashir and requested all State parties 

to the Rome Statute to cooperate with the Court by arresting Al Bashir and surrendering 

him to the Court for prosecution. States’ failure to implement such request led to the 

adoption of several decisions of non-compliance pursuant to Article 87(7) Rome 

 

 

 

 

282 Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Judgment in the Jordan Referral re Al Bashir Appeal’ (6 

May 2019) AC, ICC-02/05-01/09, paras 144, 149. 
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Statute.283 The judges observed that, had the Security Council not intended to assign such 

an effect to resolution 1593 (2005), it could have subsequently corrected such an 

important misinterpretation by way of an authentic interpretation. However, the judges 

noted that “on no occasion since then has the Security Council adopted a subsequent 

resolution seeking to render an authentic interpretation to clarify that resolution 1593 

(2005) had indeed been intended to be – or is in effect – consistent with immunity for Mr 

Al-Bashir as the President of Sudan”.284 Significantly, the judges considered the 

conditions warranting for Council’s reaction to be met in the specific case. Indeed, the 

Pre-Trial Chambers’ decisions were multiple, affected several States and “generated 

spirited academic and diplomatic controversy”.285 Additionally, they were brought to the 

attention of the Security Council both through periodic reports of the ICC Prosecutor to 

the Council and by way of direct referrals to the Council of instances of States’ non- 

compliance. Accordingly, the Appeals Chamber considered that, because the 

consequences of the ICC interpretation of resolution 1593 were serious and the Council 

had been properly informed of such interpretation, the situation warranted for a reaction 

by the Council. Lacking such reaction, the Council could be considered to have accepted 

the interpretation proposed by the ICC. As one scholar put it, “[s]ometimes, silence 

speaks louder than words” and in cases like the Al Bashir situation, it can be of 

interpretative assistance.286 

 

 
 

283 See: Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Decision pursuant to Art. 87(7) of the Rome Statute 

on the Failure by the Republic of Malawi to comply with the cooperation requests issued by the Court with 

respect to the arrest and surrender of Omar Hassan Ahmad Al Bashir’ (13 December 2011) PTC I, ICC- 

02/05-01/09; Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Decision pursuant to Art. 87(7) of the Rome 
Statute on the refusal of the Republic of Chad to comply with the cooperation requests issued by the Court 

with respect to the arrest and surrender of Omar Hassan Ahmad Al Bashir’ (13 December 2011) PTC I, 

ICC-02/05-01/09; Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Decision on the Cooperation of the 

Democratic Republic of the Congo Regarding Omar Al Bashir’s Arrest and Surrender to the Court’ (9 April 

2014), PTC II, ICC-02/05-01/09; Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Decision on the non- 

compliance by the Republic of Uganda with the request to arrest and surrender Omar Al Bashir to the Court 

and referring the matter to the United Nations Security Council and the Assembly of State Parties to the 

Rome Statute’ (11 July 2016) PTC II, ICC-02/05-01/09; Prosecutor v Omar Hassan Ahmad Al Bashir, 

‘Decision on the non-compliance by the Republic of Djibouti with the request to arrest and surrender Omar 

Al Bashir to the Court and referring the matter to the United Nations Security Council and the Assembly 

of the State Parties to the Rome Statute’ (11 July 2016) PTC II, ICC-02/05-01/09; Al Bashir, South Africa 

Decision (n 248); Al Bashir, Jordan Decision (n 248). 
284 Al Bashir, Joint Concurring Opinion (n 249) para 313. 
285 Ibid. 
286 Manuel J Ventura, ‘Escape from Johannesburg? Sudanese President Al-Bashir Visits South Africa, and 

the Implicit Removal of Head of State Immunity by the UN Security Council in light of Al-Jedda’ (2015) 

13 Journal of International Criminal Justice 995, 1022. 



136  

 

 

7.3. The legal value of authentic interpretation 

 
The characterization of subsequent agreements and practice as forms of “authentic” 

interpretation has at times led scholars to affirm that these instruments enjoy an 

“enhanced” status in the interpretive process,287 if not even a binding force.288 More 

recently, the ILC considered instead that the qualification of subsequent agreements and 

subsequent practice as “authentic means of interpretation” does not entail that these 

means have a binding effect or are to be considered conclusive, in the sense that they 

trump all other primary means of interpretation, unless the parties expressly agree on such 

binding effect.289 The opposite conclusion would contradict the crucible approach 

endorsed by the general rule, which is characterized by the absence of internal hierarchy 

and Article 31’s very text – providing that these instruments shall only “be taken into 

account”. In any event, when confronted with an authentic interpretation, interpreters 

“can hardly depart from it, provided that such interpretation is one of the plausible 

interpretations that could have been reached by applying Articles 31 to 33 VCLT”.290 

Accordingly, interpreters will depart from it only in exceptional cases, when the authentic 

interpretation is entirely inconsistent with a reasonable interpretive outcome that could 

be accommodated by the general rule. 

A similar approach may also be appropriate when dealing with an authentic 

interpretation rendered by the Security Council. Applying the above-mentioned 

principles to authentic interpretations by the Council, it is possible to conclude that such 

interpretations, without per se being binding, certainly carry significant weight as 

 

 

287 Georg Nolte, ‘Report 1: Jurisprudence of the International Court of Justice and Arbitral Tribunals and 

Ad Hoc Jurisdiction Relating to Subsequent Agreements and Subsequent Practice’ in Georg Nolte (ed), 

Treaties and Subsequent Practice (OUP 2013) 172. 
288 Villiger (n 28) 429; Mark E Villiger, ‘The Rules on Interpretation: Misgivings, Misunderstandings, 

Miscarriage? The ‘Crucible’ Intended by the International Law Commission’ in Enzo Cannizzaro (ed), The 
Law of Treaties Beyond the Vienna Convention (OUP 2011) 111; Olivier Dörr, ‘Article 31. General rule of 

interpretation’ in Olivier Dörr and Kirsten Schmalenbach (eds), Vienna Convention on the Law of Treaties: 

A Commentary (Springer 2018) 593-595. 
289 Draft conclusions on subsequent agreements and subsequent practice (n 231) 17, 25. The Commission 

accordingly decided to use the term “authentic means of interpretation” in order to emphasize the non- 

bindingness of these instruments, as opposed to the notion of “authentic” or “authoritative” interpretation, 

which is generally understood as binding. 
290 Tarcisio Gazzini, ‘Authentic (or Authoritative) Interpretation of Investment Treaties by the Treaty 

Parties’ (EJIL:Talk!, 17 August 2020). 
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compared to other non-authentic means of interpretation of resolutions291 and may 

strongly direct interpreters towards a certain interpretive outcome, in so far as they do not 

run contrary to the other interpretive techniques under the general rule. For instance, 

authentic interpretation by way of subsequent practice may not be pushed as far as to 

completely twist and misrepresent the language of a resolution nor can it entirely neglect 

a resolution’s object and purpose. An interpretation of the sort would amount to a 

modification of the previous decision. Clearly, the Council does retain the power to 

modify its previous resolutions. However, notwithstanding the sometimes-blurring line 

between interpretation and amendment,292 modifications of previous resolutions are 

outside the realm of interpretation and require that the Security Council utilizes an 

appropriate format to that effect. Thus, whereas the Council need not use a binding 

Chapter VII resolution to authentically interpret a previous binding Chapter VII 

resolution,293 this arguably becomes necessary when it intends to amend it. 

 

 
8. Conclusive remarks 

The present Chapter has purported to verify whether, and to what extent, the general rule 

under Article 31 of the Vienna Convention may constitute a suitable interpretive 

framework for resolutions of the Security Council. Starting from the observation that the 

interpretive techniques under the general rule, together and isolation, are often invoked, 

recalled and applied by the several entities that participate in the enterprise of 

interpretation of Security Council resolution, the analysis has proceeded to establish, 

based on a theoretical and empirical assessment, whether the application of Article 31 to 

resolutions may be justified on a mutatis mutandis basis. 

 

 

 

291 Rodiles (n 275) 185. See also: Anne Peters, ‘Article 25’ in Bruno Simma et al (eds), The Charter of the 

United Nations: A Commentary (OUP 2012) 798, emphasizing that “[a]ltough the ‘authentic’ interpretation 

given by the Council itself does not strictly bind other actors, it bears more legal and political weight than 

interpretations pronounced by other international or domestic actors”. 
292 Ian Sinclair, The Vienna Convention on the Law of Treaties (OUP 1984) 138: “[i]t is inevitably difficult, 

if not impossible, to fix the dividing line between interpretation properly so called and modification effected 

under the pretext of interpretation”. Scholars argue that ascertaining whether the Council has amended a 

previous resolution or is interpreting a phrase is a previous resolution in a materially different manner is, 
in itself, an interpretive issue for the resolution of which there are no hard and fast rules: David McKeever, 

‘Revisiting Security Council action on terrorism: New threats; (a lot of) new law; same old problems?’ 

(2021) 34 Leiden Journal of International Law 441, 455. 
293 Wood, The Interpretation of Security Council Resolutions 1998 (n 30) 84. 
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The Chapter has therefore attempted to illustrate the reasons justifying the 

application of the general rule’s canons – good faith, literal interpretation, contextual 

interpretation, teleological interpretation, as well as the means of authentic interpretation 

– deriving from theoretical considerations and the practice of international interpreters. 
 

Notwithstanding occasional inconsistencies and misconceptions, the practice of 

international interpreters overall confirms a faithful adherence to the Vienna paradigm. 

The techniques are generally applied faithfully, both in their individual application and 

in their mutual relationship. Interpreters’ overall uneasiness in dealing with arguments 

favouring the isolated application or attribution of a decisive value to single canons 

further confirms the appropriateness of ‘crucible’ approach endorsed by the Vienna rules. 

It has often been observed that the transposition of the Vienna techniques to the 

interpretation of resolutions requires some adjustments to be made in their practical 

application. The Chapter has attempted to show that, although adjustments in the 

application of the Vienna techniques are indeed necessary, these generally do not overstep 

the confines of the analogical transplantation, in that they do not betray the rationale and 

essence of the Vienna method. 

Additionally, as underlined in Chapter I, several peculiar features of Security 

Council resolutions – including the organ’s political nature and its reflections on the 

quality of texts, as well as resolution’s nature of ‘unilateral’ acts – have been invoked, at 

times, as a reason for deviating from the Vienna framework. The proposals for radical 

change in the interpretive approach analyzed in this Chapter, however, either find little 

support in international practice or find an obstacle in the institutional nature of the 

Security Council, which militates against them instead. 

Based on the foregoing analysis, it is possible to conclude, at this preliminary stage, 

that the general rule under Article 31 VCLT appears to offer a suitable framework for 

interpreting resolutions. The following Chapter will purport to verify whether Article 32 

VCLT is analogically applicable to resolutions as well. 
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CHAPTER III 
 

TESTING THE APPLICATION OF ARTICLE 32 VCLT TO SECURITY COUNCIL 

RESOLUTIONS 

 

 
 

CONTENT: 1. The objective v. subjective approach and the solution adopted in the Vienna 

Convention in Article 32 – 2. The identification of the travaux préparatoires and of the 

circumstances surrounding the adoption of a document: a selection based on quality and 

accessibility – 3. The scholarly rejection of the of the Vienna Convention hierarchy in interpreting 

Security Council resolutions: the arguments for a direct resort to travaux préparatoires – 3.1. The 

limited quality of resolutions’ texts as a justification for the more frequent resort to travaux 

préparatoires – 3.2. The resort to travaux préparatoires via teleological interpretation – 3.3. The 

absence of a true distinction between primary and supplementary means in treaty interpretation – 

4. International practice on the application of Article 32 to Security Council resolutions – 4.1. The 

ambiguous position of the International Court of Justice in Namibia and Kosovo – 4.2. Explicit 

confirmation of the subsidiary nature of travaux préparatoires – 4.3. The use of travaux 

préparatoires to confirm the meaning resulting from the application of Article 31 VCLT – 4.4. 

The use of travaux préparatoires to determine the meaning under the conditions of Article 32 

VCLT – 4.5. The illusion of direct resort to travaux préparatoires in international practice – 5. 

Countering the traditional scholarly narrative: the arguments in favour of the application of the 

Vienna Convention hierarchy to Security Council resolutions – 5.1. The continued relevance of 

the subsidiary nature of travaux préparatoires in treaty interpretation – 5.2. An explanation for 

the more frequent resort to preparatory works in the interpretation of resolutions – 5.3. The 

features of resolutions as reasons to reaffirm the hierarchy – 6. Conclusive remarks. 

 

 

 
 

1. The objective v. subjective approach and the solution adopted in the Vienna 

Convention in Article 32 

 

It is well-known that the Vienna Convention rules establish a two-stage process of 

interpretation. The progression of the Convention’s method is reflected in the distinction 

between two Articles – Article 31 on the “General rule of interpretation” and Article 32, 

labelled “Supplementary means of interpretation”. Article 32 deals primarily – though 

not exclusively – with preparatory works and circumstances surrounding the conclusion 

of treaties. This distinction signals that such material is excluded from the ‘primary’ 

means of interpretation, and the provisions in Article 32 are meant to specify the particular 

conditions under which interpreters may resort to it. Indeed, Article 32 clarifies that 

recourse to such material may only be justified on two grounds: (i) as a way to confirm 
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the meaning resulting from the application of Article 31, or (ii) as a way to determine the 

meaning, provided that the application of Article 31 has left the meaning ambiguous or 

obscure or has led to a result which is manifestly absurd or unreasonable. Accordingly, 

the Vienna Convention rules are considered to have embodied a hierarchy among means 

of interpretation,1 whereby supplementary means are “not only secondary [but] also 

facultative and contingent”.2 

Notoriously, the decision to separate the provisions on treaty interpretation was a 

controversial one, both during the works of the ILC and during the Vienna Conference. 

Whereas international case-law, particularly that of the Permanent Court of International 

Justice (PCIJ) and of the ICJ, already offered instances of confirmation of the 

supplementary role of preparatory works,3 still such conclusion was not universally 

shared,4 and the decision to keep the two Articles separate arguably entailed an element 

of progressive development.5 

 
 

1 Ulf Linderfalk, ‘Is the Hierarchical Structure of Article 31 and 32 of the Vienna Convention Real or Not? 

Interpreting the Rules of Interpretation’ (2007) 54 Netherlands International Law Review 133, 136; Jean- 

Marc Sorel and Valérie Boré Eveno, ‘Article 31: General Rule of Interpretation’ in Olivier Cortén and 
Pierre Klein (eds), The Vienna Convention on the Law of Treaties: A commentary (OUP 2011) 817; Luigi 

Sbolci, ‘Supplementary Means of Interpretation’ in Enzo Cannizzaro (ed), The Law of Treaties beyond the 

Vienna Convention (OUP 2011) 147. 
2 United States of America v Canada, LCIA Case No 81010, Opinion of Michael Reisman with Respect to 

Selected International Legal Problems in LCIA Case No 7941 (1 May 2009) para 11; Makane Moïse 
Mbengue, ‘Rules of Interpretation (Article 32 of the Vienna Convention on the Law of Treaties)’ (2016) 
31 ICSID Review 388, 399. 
3 See, for instance: SS Lotus [1922] PCIJ Series A No 10, 16, holding that “there is no occasion to have 

regard to preparatory work if the text of a convention is sufficiently clear in itself”; Admission of a State to 

the United Nations (Charter, Art. 4) (Advisory Opinion) [1948] ICJ Rep 57, 63, affirming “[t]he Court 

considers that the text is sufficiently clear; consequently, it does not feel that it should deviate from the 

consistent practice of the Permanent Court of International Justice, according to which there is no occasion 

to resort to preparatory work if the text of a convention is sufficiently clear in itself”; Competence of the 

General Assembly for the Admission of a State to the United Nations (Advisory Opinion) [1950] ICJ Rep 

4, 8, confirming that “[i]f the relevant words in their natural and ordinary meaning make sense in their 

context, that is an end of the matter”. Both ICJ Advisory Opinions were quoted in the ILC Commentary to 

the then Article 28 of the Draft Articles on the Law of Treaties, in: ILC, ‘Report of the International Law 
Commission on the work of its eighteenth session’ (4 May-19 July 1966) in Yearbook of the International 

Law Commission, 1966, vol II, 222-223. 
4 See, for instance, the position of Hersch Lauterpacht in: Hersch Lauterpacht, ‘Les travaux préparatoires 

et l’interprétation des traités’ (1934) 48 Recueil des Cours 734 ff; IDI, ‘De l’interprétation des traités – 

Rapport et project de Résolutions présentées par M. H. Lauterpacht’ in Annuaire de l’Institut de Droit 

International, 1950, vol I, 366 ff. 
5 McDougal made this point at the 31st meeting of the Committee of the Whole during the Vienna 

Conference, while explaining his delegation’s proposal to amend the provisions in the then Articles 27 and 

28, merging them into one single provision. McDougal affirmed, in this respect, that “[t]he rigid system of 

articles 27 and 28 was thus not an expression of existing rules of international law”. See: United Nations 

Conference on the Law of Treaties, ‘31st meeting of the Committee of the Whole’ (26 March – 24 May 

1968) UN Doc A/CONF.39/C.1/SR.31, 167. The partially differing views of States’ delegations at the 
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The choice to attribute a supplementary role to travaux préparatoires and generally 

to the historical context was the result of the textual approach ultimately prevailing in the 

discussion over hermeneutical approaches. In fact, the ILC was faced from the outset with 

the task of determining which approach should be adopted in treaty interpretation. 

Modern approaches to interpretation are essentially reduced to three: the subjective, the 

textual and the teleological one.6 The differences in these approaches mostly concern the 

very aim of interpretation. Subjectivists consider that the aim of interpretation is to 

ascertain, by any means, the intention of the parties; textualists, instead, consider that the 

aim of interpretation is to ascertain the objective meaning of the text; finally, the 

teleological approach seeks to effectuate the object and purpose of the treaty.7 The 

drafting history of the Vienna rules of interpretation shows that the tension between these 

approaches was the aspect that mostly occupied the work of the ILC concerning 

interpretation. In the commentary to the Draft Articles on the Law of Treaties, the 

Commission explained its choice to eventually adopt a ‘qualified’ textual approach. It 

clarified that “[its] approach to treaty interpretation was on the basis that the text of the 

treaty must be presumed to be the authentic expression of the intentions of the parties, 

and that the elucidation of the meaning of the text rather than an investigation ab initio of 

the supposed intentions of the parties constitutes the object of interpretation”.8 The 

question of the role of preparatory works in the interpretive method reemerged at the 

Vienna Conference, where the US delegation notoriously proposed to eliminate the 

distinction between the two provisions, rejecting the textualist approach in favour of a 

more subjective one.9 Professor McDougal explained that the articles adopted by the ICL 

 

 

Vienna Conference arguably confirms that the distinction was not firmly rooted in customary international 

law before the adoption of the Convention. 
6 Gerald Fitzmaurice, ‘The Law and Procedure of the International Court of Justice: Treaty Interpretation 

and Other Treaty Points’ (1951) 28 BYIL 1; Francis G Jacobs, ‘Varieties of Approach to Treaty 
Interpretation: With Special Reference to the Draft Convention on the Law of Treaties before the Vienna 

Diplomatic Conference’ (1969) 18 The International and Comparative Law Quarterly 318. 
7 Ian Sinclair, The Vienna Convention on the Law of Treaties (Manchester University Press 1984) 114-115. 
8 ILC Report 1966 (n 3) 223. 
9 The US proposal of 10 April 1968 (A/CONF.39/C.1/L.156) read: ‘Amend article 27 to read as follows: 

“A treaty shall be interpreted in good faith in order to determine the meaning to be given to its terms in the 

light of all relevant factors, including in particular: (a) the context of the treaty; (b) its objects and purposes; 

(c) any agreement between the parties regarding the interpretation of the treaty; (d) any instrument made 

by one or more parties in connexion with the conclusion of the treaty and accepted by the other parties as 

an instrument related to the treaty; (e) any subsequent practice in the application of the treaty which 

establishes the common understanding of the meaning of the terms as between the parties generally; (f) the 

preparatory work of the treaty; (g) the circumstances of its conclusion; (h) any relevant rules of international 
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“embodied an over-rigid and unnecessarily restrictive requirements”,10 and instead 

suggested that excluding a fixed hierarchy would “encourage an economic systematic and 

disciplined canvass by interpreters of all elements which may aid in the identification and 

clarification of the common intent”.11 The US-proposed amendment was, however, 

rejected at the 33rd meeting of the Committee of the Whole.12 

The reasons for the rejection of the subjective approach to interpretation in favour 

of a ‘qualified textual’ are arguably connected to exigencies of legal certainty.13 Legal 

certainty is best ensured when the process of interpretation primarily relies on textual, 

objective elements rather than extra-textual ones.14 In his reply to McDougal’s proposed 

amendment, Sir Ian Sinclair, speaking for the UK delegation, illustrated the limited value 

of preparatory works. According to Sinclair, preparatory material is almost invariably 

“confusing, unequal and partial: confusing because it commonly [consists] of the 

summary records of statements made during the process of negotiation, and early 

statements on the positions of delegations might express the intention of the delegation at 

that stage, but bear no relation to the ultimate text of the treaty; unequal, because not all 

delegations spoke on any particular issue; and partial because it [excludes] the informal 

 

law applicable in the relations between the parties; (i) the special meaning to be given to a term if the parties 

intended such term to have a special meaning.” Delete article 28’. 
10 31st meeting of the Committee of the Whole (n 5) 167. 
11 ‘Vienna Conference on the Law of Treaties – Statement of Professor Myres S. McDougal, United States 
Delegation, to Committee of the Whole, April 19, 1968’ reproduced in (1968) 62 American Journal of 
International Law 1021, 1027. 
12 The US amendment (A/CONF.39/C.1/L.156) was rejected by 66 votes to 8, with 10 abstentions. See: 

United Nations Conference on the Law of Treaties, ‘33rd meeting of the Committee of the Whole’ (26 

March – 24 May 1968) UN Doc A/CONF.39/C.1/SR.33, 185. 
13 See, on this point: Francesco Viola, ‘Apporti della pratica interpretativa del diritto internazionale alla 

teoria generale dell’interpretazione giuridica’ (2001) 17 Ragion pratica 53, 60-61. The author offers a 

comparison between the rules of statutory interpretation and on interpretation of contracts adopted in the 

Italian legal system and the Vienna Convention rules, emphasizing that, whereas treaties are more similar 

to contracts in domestic law, the Vienna Convention rules on interpretation share more similarities with the 

interpretation of statutes in Article 12 of the ‘Preleggi’ (i.e. preliminary provisions on the Italian civil code), 

which embodies an objective approach, rather than a subjective one. The author explains that, as in domestic 

systems, the objective approach aims at stability and certainty of legal rules and at promoting cooperation. 
14 See the comments of Mr. Harry, representative of the Australian delegation at the Vienna Conference, 

emphasizing that his delegation considered that “the ‘textual’ approach was most likely to contribute to the 

certainty and security of treaty obligations”. See also the comments of Mr. Nahlik, representative of Poland, 
highlighting that “[t]he text was the most stable and permanent element of a treaty … emphasis on the value 

of the text could strengthen the stability and permanency of treaty relations. What would endanger them 

would be precisely to depart from the text in which the parties had expressed their intentions”. Mr de 

Bresson, representative of France, similarly emphasized that the ILC approach was the only one that could 

ensure “logic and legal stability”. 31st meeting of the Committee of the Whole (n 5) 169 and United Nations 

Conference on the Law of Treaties, ‘32nd meeting of the Committee of the Whole’ (26 March – 24 May 

1968) UN Doc A/CONF.39/C.1/SR.32, 174, 176. 
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meetings between heads of delegations at which final compromises were reached and 

which were often the most significant feature of any negotiation.”15 In the same vein, 

Jiménez de Aréchaga, representative of the Uruguayan delegation, emphasized the 

limited role of travaux in solving actual disputes, highlighting that “[a]s a matter of 

experience, it often occurred that the difference between the parties to the treaties arose 

out of something which the parties had never thought of when the treaty was concluded 

and that, therefore, they had absolutely no common intention with regard to it.”16 

Scholars largely share these observations. It is often pointed out that the travaux 

may not be capable of providing an accurate and complete account of the negotiations, as 

they will consist in statements, declarations or opinions of single delegations which do 

not reflect the existence of a common understanding of the parties or which have later 

been abandoned.17 They will also not disclose what the parties may have agreed “during 

private corridor discussions”.18 The circumstance that the preparatory works normally 

offer only a partial account of the parties’ intention is the reason why they are particularly 

useful for counsels for the parties in international litigation who wish to advocate for a 

particular position that does not fairly reflect the reality of the common intention.19 

Scholars further observe that textual ambiguities generally find their origin in the travaux 

préparatoires themselves,20 since vagueness and ambiguity are used strategically in treaty 

negotiation and drafting to secure consensus.21 As a result, caution and prudence are 

called for when analyzing the preparatory material of treaties, as such material is often 

 

 

 

15 33rd meeting of the Committee of the Whole (n 12) 178. Similar comments were made by Mr. Maliti, 

representative of Tanzania: 32nd meeting of the Committee of the Whole (n 14) 173, wondering “[a]t what 

stage of negotiations could the preparatory works be said to reflect the intention of the parties?”. 
16 31st meeting of the Committee of the Whole (n 5) 170, reporting the position of Sir Eric Beckett at the 

Institut de droit international. 
17 Mustafa Kamil Yasseen, ‘L’inteprétation des traités après la Convention de Vienne sur le Droit des 

Traités’ (1976) 151 Recueil des Cours 1, 85; Yves Le Bouthillier, ‘Article 32’ in Olivier Cortén and Pierre 

Klein (eds), Les Conventions de Vienne sur le droit des traités: Commentaires article par article (Bruylant 

2006) 1360. 
18 Sinclair (n 7) 142. 
19 Eduardo Jiménez de Aréchaga, ‘International Law in the Past Third of a Century’ (1978) 159 Recueil 

des Cours 1, 46-48; Mbengue (n 2) 401. This observation had already been put forward by Jiménez de 

Aréchaga, as representative of Uruguay, at the Vienna Conference: 31st meeting of the Committee of the 

Whole (n 5) 170, holding that “[o]ne reason why no reference had been made to preparatory work in article 

27 was that the Commission had not wished to encourage parties to use such material as a means of 
infiltrating extrinsic elements into the text with a view to evading clear obligations”. 
20 Sinclair (n 7) 142; Yasseen (n 17) 85. 
21 Anthony Aust, Modern Treaty Law and Practice (CUP 2013) 219. 
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“incomplete or unrevealing or even misleading”22 and, in general, “less authentic than the 

other elements of interpretation”.23 

Conclusively, the rejection of the subjectivist approach at the Vienna Conference 

confirmed the internal hierarchy within the interpretive method and, thus, allowed the 

objective approach to prevail in treaty interpretation. Such an approach does not, 

however, entail a rejection of the possible relevance of travaux préparatoires per se, 

allowing recourse to them, albeit in carefully tailored circumstances. The hierarchy itself 

is quite flexible, as it does not construe the distinction between primary and 

supplementary means in terms of a sequential order,24 allowing interpreters to perform 

the two phases concurrently.25 Special Rapporteur Waldock himself confirmed that it was 

“unrealistic to imagine that the preparatory work was not really consulted by States, 

organizations and tribunals whenever they saw fit, before or at any stage of the 

proceedings”.26 Thus, the essence of the Vienna Convention’s approach is that the object 

of interpretation is the agreed text, rather than the preparatory work and therefore a 

‘functional’ distinction is established between the textual and extra-textual elements. 

 

 
2. The identification of the travaux préparatoires and of the circumstances 

surrounding the adoption of a document: a selection based on quality and 

accessibility 

 

As is evident from the discussion preceding the adoption of the VCLT, the weight of any 

preparatory works and historical context in the process of interpretation of resolutions is 

directly dependent upon their overall quality. The drafting of the Vienna Convention rules 

on interpretation of treaties confirms that the reticence of the ILC and of States to accept 

a primary role of preparatory material derived from the consideration that such material 

is often incomplete and misleading. Thus, this material’s value depends upon its 

“authenticity, completeness and availability”.27 Accordingly, whereas Article 32 VCLT 

 
 

22 Mbengue (n 2) 401. 
23 Oliver Dӧrr and Kirsten Schmalenbach (eds), Vienna Convention on the Law of Treaties: A Commentary 

(Springer 2012) 572. 
24 Richard Gardiner, ‘The Vienna Convention Rules on Treaty Interpretation’ in Duncan B Hollis (ed), The 

Oxford Guide to Treaties (OUP 2020) 474. 
25 31st meeting of the Committee of the Whole (n 5) 170. 
26 ILC, ‘770th meeting’ (20 July 1964) in Yearbook of the International Law Commission, 1964, vol I, 314. 
27 Aust (n 21) 218. 
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provides no specific indication concerning the identification of materials relevant as 

supplementary means of interpretation, it appears clear that not all materials are relevant, 

but only those that authentic, complete and available enough to offer a reliable guidance 

in the process of interpretation. Moreover, greater weight should be assigned to materials 

which are overall more reliable than others. 

In the case of Security Council resolutions, preparatory works and other 

circumstances of adoption may comprise a wide range of materials. These include, first 

and foremost, previous drafts of resolutions and related amendments, the verbatim 

records of the meetings held by the Council and individual statements of Council 

members, made either before or immediately after the adoption of a resolution.28 

Secretary-General reports also play a significant role. Additionally, as resolutions often 

appear in series, “other resolutions of the Security Council on the same issue”,29 but also 

previous presidential statements30 or even press statements, may be relevant as part of the 

historical background of a certain resolution. Moreover, as the ICJ highlighted, and as 

confirmed in Chapter II, subsequent practice of UN organs and of States affected by the 

resolution in question – including national implementation – which do not amount to an 

authentic interpretation, may well be considered to form part of the supplementary means 

relevant for the interpretation of a resolution.31 

Just as in treaty interpretation the official summary record of a conference will carry 

more weight than an unagreed record served by a participating delegation, in the 

interpretation of Security Council resolutions, too, official preparatory materials that 

reflect a general understanding by the whole Council membership can be assigned greater 

 

28 Michael C Wood, ‘The Interpretation of Security Council Resolutions’ in Jochen A Frowein and Rüdiger 

Wolfrum (eds), Max Planck Yearbook of United Nations Law (vol 2, Kluwer 1998) 93; Accordance with 

International Law of the Unilateral Declaration of Independence in Respect of Kosovo (Advisory Opinion) 

[2010] ICJ Rep 403, para 94; Mark Klamberg, ‘Interpretation of Security Council Resolutions and the 
Function of Explanation of Votes – Protecting the Status Quo or Agents of Change?’ (2019) Stockholm 

Faculty of Law Research Paper Series no 69, 32. 
29 Kosovo (n 28) para 94. 
30 Paul Tavernier, ‘Les déclarations du Président du Conseil de Sécurité’ (1993) 39 Annuaire français de 

droit international 86, 99; Sâ Benjamin Traoré, L’interprétation des résolutions du Conseil de sécurité des 

Nations Unies – Contribution à la théorie de l‘interprétation dans la société internationale (Helbing 

Lichtenhahn 2020) 470-473. 
31 Wood, The Interpretation of Security Council Resolutions 1998 (n 28) 95; Kosovo (n 28) para 94; Paolo 

Palchetti, ‘L’interprétation des resolutions du Conseil de Sécurité à la lumière de l’avis de la Cour 

Internationale de Justice sur le Kosovo’ in Maurizio Arcari and Louis Balmond (eds), Questions de droit 

international autour de l’avis consultatif de la Cour Internationale de Justice sur le Kosovo (Giuffrè 2011) 

167. 
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weight than statements and positions of individual States’ delegations.32 In addition, as 

further analyzed below, the drafting of Security Council resolutions is, to a large extent, 

an informal procedure. Much discussion occurs behind closed doors, and may involve 

only a small number of Council members’ delegations. Thus, preparatory material may 

not be available to the general public, including States and other entities called upon to 

interpret and apply those resolutions. Accordingly, care is required when analyzing the 

available preparatory works of resolutions: on the one hand, these may not offer a full 

account of the debates; on the other, a search for the unofficial records of the debates may 

also lead to inconsistency, manipulation or misunderstanding. 

The issue of completeness and accessibility of preparatory works strikingly 

appeared in the context of the invasion of Iraq in 2003. Following the adoption of Security 

Council resolution 1441 (2002), States wishing to undertake a military operation in Iraq 

looked at the resolution in question with a view to determine whether a military action 

was authorized by the Council. A significant Governmental and Parliamentary debate 

emerged in the United Kingdom with regards to the interpretation of resolution 1441 

(2002). Notably, the US supported the so-called ‘revival argument’, according to which 

resolution 1441 should have been interpreted as allowing for a possible revival of the 

authorization to use force against Iraq provided in resolution 678 (1990) in case of a 

material breach by Iraq of the conditions for the ceasefire imposed by the following 

resolution 687 (1991). The UK accepted that argument; however, there was initial 

disagreement on whether the revival of the authorization was automatic – as the US held 

– or whether a second Council resolution was needed.33 On 7 March 2003, the UK 

Attorney General, Lord Goldsmith, rendered a classified legal advice (today declassified), 

providing an interpretation of resolution 1441 (2002) strongly based on its historical 

background. In this first advice, the Attorney General concluded that the US version of 

the ‘revival argument’ was “a reasonably arguable case”, but the safest route would be to 

seek the adoption of a second Council resolution, as the preparatory works were overall 

 
 

32 See, in this regard, the already analyzed position of Powderly: Joseph Powderly, ‘Judicial Interpretation 

at the Ad Hoc Tribunals: Method from Chaos?’ in Shane Darcy and Joseph Powderly (eds), Judicial 

Creativity at the International Criminal Tribunals (OUP 2010) 41. 
33 Lord Goldsmith makes it clear when he recalls that “UK position taken on the advice of successive Law 

Officers has been that it is for the Security Council to determine the existence of a material breach of the 

cease-fire”. See: British Institute of International and Comparative Law, ‘Attorney General’s Advice on the 

Iraq War: Iraq Resolution 1441’ (2005) 54 International and Comparative Law Quarterly 767, 774. 
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inconclusive.34 Yet, what is interesting for the purpose of the present discussion is the 

type of material that the Attorney General resorted to in order to search for the drafters’ 

original intent. From the very outset, Lord Goldsmith explained that, before adopting its 

legal views, he “had the benefit of discussions with the Foreign Secretary and Sir Jeremy 

Greenstock”, who had provided first-hand background information on the negotiating 

history of resolution 1441, as well as “the US Administration from their perspective as 

co-sponsors of the resolution.”35 The Attorney General’s reliance on information received 

during conversations with some of the negotiators, providing partial accounts of informal 

debates within negotiations and their personal understanding of other delegations’ 

intentions was called out as “unfortunate” by Ms. Elizabeth Wilmshurst, former Deputy 

Legal Adviser in the UK Foreign Office until 2003. Questioned about Lord Goldsmith’s 

advice in the course of her testimony during the ‘Chilcot Inquiry’,36 Wilmshurst 

wondered 

 

how do you interpret a resolution or a treaty in international law and is it sufficient to go to 

individual negotiators, but not all negotiators, and ask them for their perceptions of private 

conversations, or does an international resolution or treaty have to be accessible to everyone so 

that you can take an objective view from the wording itself and from published records of the 

preparatory work? I mean, it must be the second. The means of interpretation has to be 
accessible to all.37 

 

Whereas, in itself, Lord Goldsmith’s reliance on travaux préparatoires concerning 

a textually ambiguous resolution such as resolution 1441 (2002) is not surprising, let 

alone improper or problematic, still Wilmshurst’s observation concerning the selection of 

which preparatory material is to be relied upon deserves reflection. However accurate, a 

single delegation’s account of its own and other delegations’ perspectives during both 

formal and informal negotiations is a partial recollection, as well as an unofficial one. The 

information therein reported may, quite simply, be the object of significant manipulation, 

whether intentional or not. Interestingly enough, Lord Goldsmith himself acknowledged 

that resorting to unofficial and unavailable material is irregular and would not stand the 

 

34 Ibid, 775-777. 
35 Ibid, 767-768. 
36 The Iraq Inquiry, or ‘Chilcot Inquiry’ was a British public inquiry examining UK’s policy on Iraq from 

2001 to 2009, launched by the British Government in 2009. See: 

https://webarchive.nationalarchives.gov.uk/20171123123237/http://www.iraqinquiry.org.uk/. 
37 The Iraq Inquiry, ‘Witness Transcript of Ms. Elizabeth Wilmshurst’ (26 January 2010) available at 

https://webarchive.nationalarchives.gov.uk/20171123123302/http://www.iraqinquiry.org.uk/the- 

evidence/witness-transcripts/, 17-18. 

http://www.iraqinquiry.org.uk/
http://www.iraqinquiry.org.uk/the-
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test of sound legal interpretation in a court of law.38 It was arguably his uneasiness in 

treating unofficial records as useful interpretive material which led the Attorney-General 

to adopt a cautious approach at first, suggesting to take the safer route and seek a clearer 

Security Council authorization. Yet, the uneasiness was not strong enough to change Lord 

Goldsmith’s view a few days later, on 17 March 2003, when he ultimately supported the 

US argument in full in a written answer to a Parliamentary debate.39 

The example reported above demonstrates that in politically sensitive scenarios, 

there might be a tendency of States who participated to the negotiations and drafting of 

resolutions to introduce in the interpretive process unofficial information and other 

material otherwise unavailable to the public. States often have a strategic interest in 

resorting to such material, as it may more easily used to support their unilateral 

interpretations.40 Yet, despite its occurrence in practice, a similar operation cannot be 

accommodated by any interpretive method that aim at ensuring clarity and legal stability. 

A rationalized method cannot accept to surrender to the political strategies of some actors. 

Against this background, and similarly to treaty interpretation, the identification of 

relevant travaux préparatoires and other circumstances surrounding the adoption of 

resolutions shall be guided by the criteria of inherent quality and accessibility of the 

corresponding material. 

 

 
3. The scholarly rejection of the Vienna Convention hierarchy in interpreting 

Security Council resolutions: the arguments for a direct resort to travaux 

préparatoires 

 

Article 32 VCLT is arguably the most frequently discussed part of the method of treaty 

interpretation when it comes to its analogical application to Security Council resolutions. 

 

 

38 Lord Goldsmith affirmed, in this regard, that “if the matter ever came before a court, it is very uncertain 

to what extent the court would accept evidence of the negotiating history to support a particular 

interpretation of the resolution, given that most of the negotiations were conducted in private and there are 

no agreed or official records.” See: Attorney General’s Advice on the Iraq War: Iraq Resolution 1441 (n 
33) 774. 
39 See: UK Parliament, ‘Written Answers’ (17 March 2003) Hansard, 646 HL Debates, WA 2, available at 

https://publications.parliament.uk/pa/ld200203/ldhansrd/vo030317/text/30317w01.htm. 
40 Alexander Orakhelashvili, ‘Unilateral Interpretation of Security Council Resolutions: UK Practice’ 

(2010) 2 Goettingen Journal of International Law 823. Generally, on the question of unilateralism in 

interpretation, see: Robert Kolb, Interprétation et création du droit international: esquisse d’une 

herméneutique juridique modern pour le droit international public (Bruylant 2006) 292 ff. 

https://publications.parliament.uk/pa/ld200203/ldhansrd/vo030317/text/30317w01.htm
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As far as the scholarly debate is concerned, numerous scholars have reflected upon the 

suitability of applying Article 32 VCLT to resolutions and have affirmed that the inherent 

differences between treaties and resolutions suggest a change in the approach to 

interpretation adopted by the Vienna Convention. As emphasized, the Vienna Convention 

drafters selected one particular interpretive approach – an essentially textualist approach 

– and rejected both the pure teleological and subjectivist approaches, albeit still assigning 

a role to the object and purpose and authorial intention in the process of interpretation. 

The identification of some peculiar characteristics of resolutions has, however, led some 

commentators to call for a rethinking of such choice for the interpretation of these sources, 

and to advocate for an interpretive method that allows a more liberal resort to preparatory 

works and all circumstances surrounding the adoption of resolutions. However, these 

scholars take different stances concerning the reason for rejecting the Vienna Convention 

paradigm, as follows. 

 

 
3.1. The limited quality of resolutions’ texts as a justification for the more frequent 

resort to travaux préparatoires 

A first justification for the scholarly suggestion to abandon the Vienna Convention’s rigid 

distinction between primary and supplementary means of interpretation is the 

consideration of the political nature of the Security Council. This argument is put forward, 

in particular, by Wood. Wood’s arguments have already been examined in Chapter I, and 

will therefore only be summarized here. 

As noted, the author emphasizes that the political nature of the organ and, 

consequently, the “highly politicized” drafting process,41 affects the quality of the 

resulting normative text. Thus, because resolutions are “frequently not clear, simple, 

concise or unambiguous”,42 a transposition of the Vienna Convention’s hierarchy 

between means of interpretation to Security Council resolutions would be inapposite. 

 

 

 

 

 
41 Michael C Wood, ‘The Interpretation of Security Council Resolutions, Revisited’ in Frauke Lachermann 

and Rüdiger Wolfrum (eds), Max Planck Yearbook of United Nations Law Online (Brill 2017) 12. 
42 Wood, The Interpretation of Security Council Resolutions 1998 (n 28) 82. 
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In its essence, this argument challenges the postulate at the core of the Vienna rules, 

namely that the text is “the authentic expression of the intentions of the parties”.43 The 

inherent inability of resolutions’ text to express clearly the Council’s intention is therefore 

considered as a reason to abandon the distinction between primary and supplementary 

means. Accordingly, the author suggests to attach “less importance … to the minutiae of 

language”44 and, consequently, to “have regard to all the available travaux préparatoires, 

as well as the circumstances of the resolution’s adoption”45 without restriction. 

 

 
3.2. The resort to travaux préparatoires via teleological interpretation 

 
A second reason often put forward by scholars as a justification for a more liberal resort 

to preparatory works relates to the role of the object and purpose canon in the 

interpretation of Security Council resolutions. This argument, too, has already been 

illustrated in Chapter II; this section will therefore only summarize it. 

According to this scholarly view, in the case of unilateral acts, i.e. legal instruments 

which are not the result of a meeting of wills, but rather of the unified will of a single 

entity, the distinction between the search of the object and purpose and the search for the 

original intention of the entity adopting the instrument would be inappropriate.46 This 

overlapping of the teleological canon with the intention of the organ is considered to 

militate towards eliminating the rigid distinction between Article 31 and 32 VCLT. In 

this respect, the predominant telos of a Security Council resolution would correspond to 

the very inter-subjective intention of the organ. The case-law of the ICJ, as well as that 

of the ICTY, are said to confirm this position.47 

Accordingly, because of the interdependency between the object and purpose of a 

resolution and the Council’s original intention, a more extensive use of preparatory works 

 
 

43 ILC Report 1966 (n 3) 223. 
44 Wood, The Interpretation of Security Council Resolutions 1998 (n 28) 95. 
45 Wood, The Interpretation of Security Council Resolutions, Revisited 2017 (n 41) 35. 
46 Efthymios Papastavridis, ‘Interpretation of Security Council Resolutions under Chapter VII in the 

Aftermath of the Iraqi Crisis’ (2007) 56 International & Comparative Law Quarterly 83, 103; Palchetti, 

L’interprétation des resolutions du Conseil de Sécurité (n 31) 162-163. Also, to a more limited extent: 

Pietro Franzina, ‘L’interpretazione delle risoluzioni del Consiglio di Sicurezza alla luce del parere sul 

Kosovo’ in Lorenzo Gradoni and Enrico Milano (eds), Il parere della Corte internazionale di giustizia sulla 
dichiarazione di indipendenza del Kosovo. Un’analisi critica (CEDAM 2011) 76-77. 
47 Palchetti, L’interprétation des resolutions du Conseil de Sécurité (n 31) 162-163. 
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would be allowed in the interpretation of resolutions.48 Thus, preparatory works and other 

circumstances surrounding the adoption of resolutions end up assuming a ‘primary’, 

rather than a ‘supplementary’ role, as they permeate the interpretive process by way of 

teleological reasoning. The distinction between Article 31 and 32, applied to resolutions, 

would therefore lose much of its significance. 

 

 
3.3. The absence of a true distinction between primary and supplementary means 

in treaty interpretation 

Finally, Traoré shares the conclusion that the distinction between primary and 

supplementary means of interpretation is not relevant for Security Council resolutions, 

although he argues that the reason for the irrelevance of such distinction does not consist 

in a specific, distinctive feature of resolutions that distinguishes these sources from 

treaties. By contrast, the author considers that such distinction is actually inoperative for 

the interpretation of treaties as well.49 In this respect, the author confirms that the 

interpretation of Security Council resolutions is regulated by an interpretive method more 

or less consistent with the one adopted for treaty interpretation, where the Vienna 

Convention’s two-phased approach has lost much of its significance. 

According to Traoré, the non-applicability of the distinction between Article 31 and 

Article 32 to the interpretation of treaties would rest on a twofold observation. 

First, the distinction is considered to rest on fragile theoretical bases. As observed 

in Chapter II, the very purpose of the interpretive activity is to unveil what the parties 

collectively have decided in the treaty, i.e. their collective intention. Having established 

this, the author questions the theoretical validity of a rule which excludes the primary 

relevance of some interpretive material which, taken together with the other elements 

mentioned in Article 31, could assist in establishing that intention.50 In addition, the 

author challenges the very possibility of distinguishing the process of interpretation in 

two distinct steps, as all interpretive activity is “cumulative” rather than “successive”: any 

 

48 Paolo Palchetti, ‘Evolutionary Interpretation of Unilateral Acts of States and International Organisations’ 

in Georges Abi-Saab et al (eds), Evolutionary Interpretation in International Law (Hart Publishing 2019) 

98. 
49 Traoré (n 30) 322 ff. 
50 Ibid, 335. 
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attempt to clearly distinguish the two phases then proves illusory.51 Accordingly, the 

author submits that the ultimate decision of the ILC to keep the two articles – and the two 

phases – separate is the result of a curious paradox, whereby the Commission reaffirmed 

the unity of the interpretive process and at the same time created a procedural distinction 

between means of interpretation. 

Second, Traoré argues that the distinction between primary and supplementary 

means of interpretation is also not reflected in the practice of treaty interpretation. This 

would concern international tribunals’ and States’ interpretive practice alike.52 

Accordingly, the author emphasizes that the way in which the ICJ resorted to 

travaux préparatoires of Security Council resolutions both in Namibia and Kosovo 

starkly resembles the way in which the travaux are used for the interpretation of treaties. 

In Namibia, the Court indeed mentioned “the discussion leading to [the adoption of the 

resolution]” and “in general, all circumstances that might assist in determining the legal 

consequences of the resolution” among the means for interpreting resolutions, apparently 

assigning this material the same weight as other primary means, and in any event without 

formally reproducing the hierarchy of the Vienna Convention.53 A similar approach was 

followed in Kosovo, where the Court refrained from clarifying the relationship between 

the various means of interpretation and thus did not expressly assign a supplementary role 

to travaux.54 States participating in the Kosovo advisory proceedings apparently resorted 

to the ‘historical’ circumstances surrounding the adoption of resolution 1244 (1999) 

either to confirm meaning55 or to attribute a meaning that was not readily apparent from 

the text.56 

 

 

 

 

51 Ibid, 336. 
52 As per the international case-law, the author refers in particular to the ICJ judgment in Maritime 

Delimitation in the Indian Ocean (Somalia v Kenya) (Preliminary Objection) [2017] ICJ Rep 3, in which 

the Court, while formally using the travaux préparatoires to confirm the meaning resulting from the 

application of the general rule under Article 31, still appeared to accord a primary relevance to these 

materials, having taken them into consideration at length in its reasoning. 
53 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 

Notwithstanding Security Council Resolution 276 (1970) (Advisory Opinion) [1971] ICJ Rep 16, para 114. 
54 Kosovo (n 28) para 94. 
55 Reference is made to Kosovo (n 28) Written Statement of Spain, para 38. 
56 Reference is made to Kosovo (n 28) Written Statement of the United States of America, 61, invoking the 

discussions that led to the adoption of resolution 1244 to demonstrate that the preambular reference to the 

FRY territorial integrity did not entail a reference to the territorial integrity of Serbia. 
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Finally, whereas Traoré’s arguments mainly purport to demonstrate that the more 

frequent use of travaux for interpreting resolutions of the Security Council is not, per se, 

linked to a specific feature of resolutions, still the author also emphasizes some peculiar 

features that further militate in favour of assigning a primary status to travaux. These 

features are identified, first, in the political nature of the Council, which, as already 

emphasized above, often produces a low-level quality of texts and, second, in the “highly 

individualized character of the situations” regulated by those texts,57 which would 

legitimize resort to ‘historical’ means of interpretation in order to reach an “individualized 

interpretation”.58 Thus, the absence of the Vienna Convention’s hierarchy would also be 

supported by the consideration of the special nature of Security Council resolutions as a 

source of law. 

 

 
4. International practice on the application of Article 32 to Security Council 

resolutions 

Scholarly works suggesting to eliminate the distinction between Article 31 and 32 VCLT 

in the interpretation of Security Council resolutions generally ground their position either 

entirely on theoretical considerations or on a limited survey of international practice. 

Therefore, in order to verify whether such proposal finds support in international practice, 

a broader inquiry is called for. The following section is devoted to the collection and 

analysis of the relevant practice of international interpreters of resolutions, with a view to 

verifying whether Article 32 VCLT is generally respected or, rather, international practice 

actually supports the adoption of a more liberal approach in the use of the material which 

the Vienna rules qualify as ‘subsidiary’. 

 

 
4.1. The ambiguous position of the International Court of Justice in Namibia and 

Kosovo 

 
Most scholarly works attempting to demonstrate the absence of a hierarchy between 

primary and supplementary means for the interpretation of Security Council resolutions 

 
 

57 Traoré (n 30) 361. Unofficial translation from French. 
58 The expression is borrowed by Charles De Visscher, Problèmes d’interprétation judiciaire en droit 

international public (Pedone 1970) 139. 



154 

 

point, first and foremost, at the ICJ advisory opinions in both Namibia and Kosovo as 

evidence of such approach. Admittedly, as argued elsewhere,59 the two opinions give rise 

to significant uncertainty as to the interpretive approach thereby endorsed, as in both cases 

the Court refrained from clarifying the relationship between the various techniques of 

interpretation referenced therein. The Court’s ambiguity is particularly significant with 

regards to the status of travaux préparatoires and other circumstances surrounding the 

adoption of resolutions within its selected interpretive method. 

It bears recalling that in the Namibia Advisory Opinion, the Court went on to 

interpret Security Council resolutions in several passages. In particular, the Court was 

tasked with two interpretive exercises: first, it had to determine the legal bases of 

resolutions 264 (1969), 269 (1969) and 276 (1970) and, second, it had to specifically 

ascertain the legal effects of resolution 276 (1970). As to the first issue, the Court affirmed 

in paragraph 109 that 

 

[i]t emerges from the communications bringing the matter to the Security Council’s attention, 

from the discussions held and particularly from the text of the resolutions themselves, that the 

Security Council, when it adopted these resolutions, was acting in the exercise of what it 

deemed to be its primary responsibility, the maintenance of peace and security”.60 

 

It is evident from the above that the Court referred in the first place to the historical 

circumstances preceding the adoption of the relevant resolutions, mentioning the 

“communications bringing the matter to the Security Council’s attention” and “the 

discussions held”, which might indeed suggest the absence of a hierarchy among these 

circumstances and textual elements. At the same time, by using the word “particularly” 

in relation to the text, the Court also signaled an enhanced status of the text in its process 

of interpretation. Indeed, in the following passage the Court focused entirely on the 

analysis of textual elements, referring to the preamble of resolution 264 and to the relevant 

operative paragraphs of resolutions 269 and 276.61 

As to the determination of the legal effects of resolution 276, in paragraph 114 the 

Court notoriously affirmed that 

 
 

 
59 See Chapter I. 
60 Namibia (n 53) para 109. Emphasis added. 
61 Ibid. 
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[t]he language of a resolution of the Security Council should be carefully analyzed before a 

conclusion can be made as to its binding effect. In view of the nature of the powers under Article 

25, the question whether they have been in fact exercised is to be determined in each case, having 

regard to the terms of the resolution to be interpreted, the discussions leading to it, the Charter 

provisions invoked and, in general, all circumstances that might assist in determining the legal 

consequences of the resolution of the Security Council.62 

 
 

This passage is generally seen by scholars as a clear indication of the endorsement 

of a more liberal approach by the Court. According to Wood, the passage can be 

considered to “tend more towards the policy-oriented approach of McDougal and others 

than that of the Vienna Convention.”63 Traoré emphasizes that the Court decided to put 

all elements, both textual and extra-textual ones, on the same footing, without ever 

indicating the applicability of the Vienna Convention’s hierarchy.64 Smit Duijzentkunst 

concludes that the Court “places more importance on the preparatory works … than the 

VCLT does.”65 

However, a number of arguments may counter these observations. First, the absence 

of a clear indication by the Court of the applicability of the Vienna Convention’s 

hierarchy is not particularly surprising. The Vienna Convention had been adopted only 

two years before the issuance of the Advisory Opinion and it had not entered into force 

yet. It is therefore possible that the Court did not consider the Convention’s rules on 

interpretation – which, as above indicated, included elements of progressive development 

– as a natural point of reference in its discourse on interpretation. Whereas a tribunal 

engaging in interpretation today may not refrain from commenting upon the application 

or even just the applicability of Articles 31-32 VCLT, it is possible that the Court did not 

feel pressured to do so at the time. Moreover, even though the Court did not engage in a 

careful explanation of the relationship between the various techniques, still its actual 

interpretive operation appeared to focus on textual analysis and, more importantly, on the 

role and legal effects of Article 25 UN Charter, rather than on the search for the original 

intention of the Security Council as emerging from the travaux préparatoires. In 

paragraph 115, following the expression of its determination to “apply [paragraph 114’s] 

tests”, the Court limited itself to analyze the preamble of resolution 269, which contained 

 

62 Ibid, para 114. Emphasis added. 
63 Wood, The Interpretation of Security Council Resolutions 1998 (n 28) 75. 
64 Traoré (n 30) 346-347. 
65 Bart Smit Duijzentkunst, ‘Interpretation of Legislative Security Council Resolutions’ (2008) 4 Utrecht 

Law Review 188, 206. 
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a reference to Article 25, and concluded that “when the Security Council adopts a decision 

under Article 25 in accordance with the Charter, it is for member States to comply with 

that decision … [t]o hold otherwise would be to deprive this principal organ of its 

essential functions and powers under the Charter.”66 Accordingly, rather than focusing on 

a recollection of the actual intention of the Council, the Court’s determination that 

resolution 270 had binding effects was primarily based on a strong teleological 

interpretation of Article 25 of the Charter.67 Against this background, the Namibia 

passage on the interpretation of resolution 276 (1970) appears more nuanced than 

scholarly works generally suggest. Irrespective of the soundness of the Court’s 

interpretive result,68 the methodological approach it endorsed does not straightforwardly 

align to the subjectivist school to interpretation. At best, considering that contradictory 

indications are present in the Court’s reasoning, it is safer to conclude that no specific and 

clear indication can be drawn from it concerning the role of travaux préparatoires and 

historical circumstances in interpreting Security Council resolutions. 

In the Kosovo Advisory Opinion, instead, the Court did engage in a discussion on 

the role of Articles 31-32 VCLT for interpreting resolutions of the Security Council, 

observing that 

 

[w]hile the rules on treaty interpretation embodied in Articles 31 and 32 of the Vienna Convention 

on the Law of Treaties may provide guidance, differences between Security Council resolutions and 
treaties mean that the interpretation of Security Council resolutions also require that other factors be 

taken into account.69 

 

 
 

Elaborating further on these factors, the Court stated that 

 
[t]he interpretation of Security Council resolutions may require the Court to analyse statements by 

representatives of members of the Security Council made at the time of their adoption, other 
 

66 Namibia (n 53) para 116. 
67 John Dugard, ‘The Opinion on South-West Africa (Namibia): The Teleologists Triumph’ (1971) 88 

South African Law Journal 460, 473, according to whom “[t]he court’s finding that resolution 276 is legally 

binding is premised on a teleological endeavour to give the maximum effect to the Charter at the expense 

of State sovereignty.” 
68 The Court’s conclusions on Article 25 UN Charter applying outside Chapter VII were heavily criticized, 
both by individual judges and by States. See: Namibia (n 53) Dissenting Opinion of Judge Gros, 340-341; 

Ibid, Dissenting Opinion of Judge Petrén, 137; UNSC, ‘1589th meeting’ (6 October 1971) UN Doc 

S/PV.1589, para 51 (UK intervention). See also, in the same vein: John Dugard, ‘The Legal Effect of United 

Nations Resolutions on Apartheid’ (1966) 83 South African Law Journal 44, 59. Contra: Rosalyn Higgins, 

‘The Advisory Opinion on Namibia: Which UN Resolutions are Binding under Article 25 of the Charter?’ 

(1972) 21 International and Comparative Law Quarterly 270. 
69 Kosovo (n 28) para 94. Emphasis added. 
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resolutions of the Security Council on the same issue, as well as the subsequent practice of relevant 

United Nations organs and of States affected by those given resolutions.70 

 
 

According to some commentators, these statements would constitute a clear 

confirmation of a more liberal methodological approach of the Court, which, almost forty 

years after its Advisory Opinion in Namibia, still refrained from affirming a subsidiary 

role of preparatory works.71 

Clearly, the Court did not formally reproduce the Vienna Convention’s hierarchy, 

mentioning the statements made by Security Council members among the applicable 

interpretive means. However, the very reference to the possible usefulness of such 

statements and related material is not, in itself, incompatible with the Vienna Convention 

method. Notably, the circumstance that the analysis of such material may be required is 

contemplated by the very provision of Article 32 VCLT, which envisages this possibility 

in the event of failure of the general rule of interpretation. Thus, no significant indication 

may be drawn from this single reference in the Court’s dictum. 

As far as the actual interpretive operation is concerned, the Court, following its own 

indications, took into account practice contemporaneous and subsequent to the adoption 

of resolution 1244 (1999).72 Some suggest that this material, in any case, would not appear 

to qualify as supplementary means of interpretation under Article 32 VCLT.73 Moreover, 

contrary to its stated approach, the Court did not actually refer to any statements by 

Council members made prior to the adoption of the resolution.74 Commentators have 

 

70 Ibid. 
71 Traoré (n 30) 348-349. Palchetti adopts a more nuanced reading of the Advisory Opinion, admitting that 

the Court did not specify the relationship between the various means of interpretation referred to, but 

eventually concluding that the several references to extra-textual elements during the process of 

identification of the object and purpose demonstrate an enhanced role of supplementary means which 

overcomes by the Vienna Convention’s hierarchy. See: Palchetti, L’interprétation des resolutions du 

Conseil de Sécurité (n 31) 162-163. 
72 Ibid, paras 97, 114, 116, in which the Court: (i) made reference to the actions of the Secretary-General 

and the Special Representative of the Secretary-General to implement resolution 1244; (ii) compared the 

language of resolution 1244 with that of resolution 1251 (1999) concerning Cyprus and (iii) analyzed prior 

Council resolutions on Kosovo. 
73 According to one scholar, these elements may well be classified in terms of Article 31(2) and 31(3)(a)(b) 
VCLT, with the necessary adjustments. See: Andrea Gattini, ‘“You Say You’ll Change the Constitution” – 

The ICJ and Non-state Entities in the Kosovo Advisory Opinion’ in Peter Hilpold (ed), Kosovo and 

International Law: The ICJ Advisory Opinion of 22 July 2010 (Brill 2012) 240. 
74 This is also noted by scholars. See: Marcelo G Kohen and Katherine Del Mar, ‘The Kosovo Advisory 

Opinion and UNSCR 1244 (1999): A Declaration of Independence from International Law?’ (2011) 24 

Leiden Journal of International Law 109, 124; Sean D Murphy, ‘Reflections on the ICJ Advisory Opinion 

on Kosovo: Interpreting Security Council Resolution 1244 (1999)’ in Michael Wood and Marko Milanović 
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observed, in this regard, that there is a clear dichotomy between the method the Court 

itself designed and the actual use it did of it,75 and that the Court’s approach was 

eventually selective and incoherent.76 According to some, the interpretive result reached 

by the Court is precisely the consequence of the choice not to refer back to travaux 

préparatoires.77 Other scholars consider that the Court emphasized the autonomous 

nature of resolutions as an interpretandum with a view to actually emancipate its meaning 

from the original historical context and the effective intention of the Council.78 

Accordingly, whereas the Court’s general statements designing the interpretive method 

do provide elements in favour of a more liberal approach in the search for the organ’s 

original intention, admitting a primary and direct resort to preparatory works, the Court 

itself did not appear particularly prone to take historical circumstances into account for 

the purpose of interpreting resolution 1244 (1999). 

Similarly to the Namibia opinion, the Court’s inherent ambiguity in Kosovo does 

not allow to reach a definite conclusion on its selected interpretive approach, particularly 

for the purposes of understanding whether or not the Court endorsed the hierarchy 

between Articles 31 and 32 VCLT. 

 

 
4.2. Explicit confirmation of the subsidiary nature of travaux préparatoires 

 
While the ICJ advisory opinions do not prove particularly significant to understand the 

Court’s approach to the question of the subsidiary nature of travaux, still other interpreters 

 

 

(eds), The Law and Politics of the Kosovo Advisory Opinion (OUP 2014) 158. According to Traoré this is 

not significant, as it may well be intended as a strategic choice of the Court and in any event intervening 

States invoked plenty of this material. See: Traoré (n 30) 349. We find this argument overall unconvincing, 
as it provides a selective account of the Court’s reasoning and it confuses the methodological approach of 

the Court with that of States intervening in the proceedings. The use of preparatory works by intervening 

States will be further explored in this Chapter. 
75 Kohen and Del Mar (n 74) 123, observing that “in the concrete task of interpreting UNSCR 1244, the 

interpretative approach adopted by the Court does not conform to its own guidance.” 
76 Antonello Tancredi, ‘Il parere della Corte internazionale di giustizia sulla dichiarazione d’indipendenza 

del Kosovo’ (2010) 93 Rivista di diritto internazionale 994, 1031. 
77 Gattini (n 73) 240-242, who critically observes that “[a] review of the statements made by the 

representatives of some member States on the occasion of the adoption of Res. 1244 would have made clear 

that respect for the sovereignty and territorial integrity of Serbia was a conditio sine qua non for the adoption 

of the resolution” and “that the SC did not intend to tolerate a unilateral solution imposed by one of the 
parties”. 
78 Sienho Yee, ‘Notes on the International Court of Justice (Part 4): The Kosovo Advisory Opinion’ (2010) 

9 Chinese Journal of International Law 763, 774-775. 
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have occasionally offered more revealing accounts of their selected approach to this issue. 

Albeit sporadically, interpreters of resolutions have expressly confirmed the subsidiary 

nature of travaux préparatoires. International tribunals and States have occasionally 

clarified that, consistently with the provision of Article 32 VCLT, resort to preparatory 

works of resolutions and other historical circumstances should be considered not as a 

primary, but rather as a subsidiary step in the interpretive process. 

Explicit discussions on the role of travaux préparatoires in interpreting resolutions 

emerge from the case-law of the ad hoc tribunals. In the context of the ad hoc tribunals, 

the relevant travaux préparatoires for the purpose of our inquiry include the Reports of 

the Secretary-General, as well as the debates and the statements rendered by members of 

the Security Council prior or contemporary to the adoption of the Statutes.79 

The most striking example of an ICTY bench expressly rejecting the relevance of 

travaux, in favour of an objective approach to interpretation, is the Tadić Appeals 

Judgment, already analyzed in Chapter II. In that occasion, the Appeals Chamber 

reiterated that “[u]nder customary law, as codified in Article 32 of the Vienna Convention 

… the travaux constitute a supplementary means of interpretation and may only be 

resorted to when the text of a treaty or any other international norm-creating instrument 

is ambiguous or obscure.”80 The Appeals Chamber consequently decided to ignore 

statements made by representatives of Council members made at the time of the adoption 

of the resolution which would have suggested to exclude discriminatory intent from the 

requirements of crimes against humanity under Article 5, as these statements were not an 

“indispensable aid to interpretation” and their suggested conclusion would have 

contradicted both “the letter” and “the spirit” of Article 5.81 

In the same vein, the supplementary role of the travaux préparatoires was 

reaffirmed in the Delalić Trial Judgment, where the Trial Chamber held that “any travaux 

préparatoires, opinions expressed by members of the Security Council when voting on 

 
79 Clearly, these are not the only supplementary material relevant to the interpretation of the ad hoc 

tribunals’ Statutes. Indeed, because the Statutes incorporate provisions mirroring those contained in 

relevant international treaties – Geneva Conventions of 1949 and their Additional Protocols, Genocide 

Convention, etc. – the Tribunals often resorted to the preparatory works of these treaties as well. However, 

for the purpose of the present analysis, the only relevant preparatory material is that specifically related to 

the search for the intention of the Security Council. 
80 Prosecutor v Tadić, Judgment, ICTY-IT-94-1, AC (15 July 1999) para 303. 
81 Ibid. 
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the relevant resolutions, and the views of the Secretary-General of the United Nations 

expressed in his Report, on the interpretation of the Tribunal’s Statute cannot be ignored 

in the interpretation of provisions which might be deemed ambiguous”.82 

Individual judges also commented upon the role of preparatory works in their 

separate opinions. In particular, judges McDonald and Vohrah did so in several occasions. 

First, in their Joint Separate Opinion in the Erdemović case, the judges expressly pledged 

adherence to the Vienna Convention rules in the interpretation of the Tribunal’s Statute 

and Rules, and clarified that “regard may also be had to the preparatory work relating to 

the formulation of the Statute and Rules for the purpose of statutory interpretation in the 

light of Article 32 of the Vienna Convention”.83 Subsequently, the judges reiterated such 

position in Kanyabashi before the ICTR, finding that, in the interpretation of Sub-rule 

50(A) of the Statute, “no recourse to supplementary means of interpretation is necessary 

since this approach is resorted to only when the language of the provision is 

ambiguous”.84 Similarly, in the same decision, judges Wang Tieya and Rafael Nieto- 

Navia affirmed that, having applied Article 31 VCLT, there was “no need to look further 

to supplementary means for the interpretation of the sub-Rule”.85 

Some (more or less) explicit comments on the supplementary role of travaux 

préparatoires as opposed to the primary role of textual elements of interpretation have 

also appeared in States’ submissions and observations in international proceedings. 

During the Kosovo advisory proceedings, the Czech Republic was particularly 

explicit in reaffirming that the preparatory works and other historic circumstances need 

not be treated as bearing the same weight as the primary means of interpretation under 

Article 31. After having applied Article 31 VCLT to interpret resolution 1244, the State 

affirmed that “[a]s the meaning of UNSCR 1244, resulting from the basic interpretative 

methods set out in the Vienna Convention, neither ‘leaves the meaning ambiguous or 

 

82 Prosecutor v Delalić et al, Judgment, ICTY- IT-96-21 (16 November 1998) para 169. Emphasis added. 
83 Prosecutor v Erdemović, ‘Joint Separate Opinion of Judge McDonald and Judge Vohrah’, ICTY-IT-96- 

22, AC (7 October 1997) para 3. 
84 Kanyabashi v Prosecutor, ‘Joint and Separate Opinion of Judge McDonald and Judge Vohrah to the 

Decision on the Defence Motion for Interlocutory Appeal on the Jurisdiction of Trial Chamber I’, ICTR- 

96-15, AC (3 June 1999) para 28. In the exact same way, see: Anatole Nsengiyumva v Prosecutor, ‘Joint 

and Separate Opinion of Judge McDonald and Judge Vohrah’, ICTR-96-12, AC (3 June 1999) para 27. 
85 Kanyabashi v Prosecutor, ‘Joint Separate and Concurring Opinion of Judge Wang Tieya and Judge 

Rafael Nieto-Navia to the Decision on the Defence Motion for Interlocutory Appeal on the Jurisdiction of 

Trial Chamber I’, ICTR-96-15-A, AC (3 June 1999) para 14. 
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obscure’ nor ‘leads to a result which is manifestly absurd or unreasonable’, the Czech 

Republic does not consider it necessary to enter into the analysis of the travaux 

préparatoires of this resolution.”86 In a less explicit, but still significant fashion, Professor 

Cortén, acting as representative of the Democratic Republic of the Congo, raised the issue 

of interpretive approaches at the provisional measures stage in Congo v Uganda before 

the ICJ. Cortén recalled that, as far as the interpretation of Security Council resolution 

1304 was concerned, counsel for Uganda had extensively relied on the resolution’s 

travaux préparatoires. The DRC replied that it preferred “to rely on ordinary meaning”,87 

thus exposing a juxtaposition between a somewhat intentionalist approach and a textualist 

one and reaffirming the primacy of the latter. 

 

 
4.3. The use of travaux préparatoires to confirm the meaning resulting from the 

application of Article 31 VCLT 

Arguably, the most frequent approach to travaux préparatoires is to use this material in 

order to confirm the meaning resulting from the application of the general rule of 

interpretation under Article 31, consistently with one of the functions of travaux 

envisaged by Article 32 VCLT. 

In the Blaškić Trial Judgment, for instance, the Trial Chamber relied on statements 

of representatives of States and on the Report of the Secretary-General in order to confirm 

the meaning already resulting from the application of other interpretive techniques.88 

Similarly, in the case Al Bashir, concerning whether Security Council resolution 

1593 (2005) implicitly derogated the immunity ratione personae of Heads of State, the 

ICC Appeals Chamber made extensive use of the travaux préparatoires of Security 

Council resolution 1593 (2005) in order to confirm the meaning already resulting from 

textual elements. In their Joint Concurring Opinion, judges Eboe-Osuji, Morrison, 

Hofmański and Bossa analyzed at length the statements of Security Council members as 

 

 

 
 

86 Kosovo (n 28) Written Statement of the Czech Republic, 10-11. 
87 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v Uganda) 

(Provisional Measures) Verbatim Record CR 2000/24 (28 June 2000) 2. 
88 Prosecutor v Blaškić, Judgement, ICTY-IT-95-14-T (3 March 2000) paras 71, 169. 
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explanations of their vote.89 The judges noted that virtually all Council members had 

expressed their general opposition to immunities, and manifested their reluctancy to 

accept paragraph 6 of resolution 1953 – which established an exception to the ICC 

jurisdiction for nationals or members of the armed forces of States not parties to the Rome 

Statute participating in peacekeeping operations. Provided that those members accepted 

paragraph 6 solely with a view to secure consensus, the judges concluded that the question 

of immunity “was very much on the minds of the Security Council membership” and that 

the possibility of immunity should have been considered exceptional.90 It is clear, 

however, that the analysis of Security Council’s debates concerning paragraph 6 of the 

resolution was functional to the judges as a way of finding confirmation of the interpretive 

result already reached by way of textual, contextual and teleological analyses. 

UN organs, too, when called upon to interpret resolutions, have relied on 

preparatory works to confirm meaning. An exemplary case is the 2003 note by the Office 

of the Legal Affairs of the UN Secretariat, adopted in response to a legal question by a 

UN member State concerning the interpretation of resolution 1509 (2003). In that 

occasion, the Office analyzed first the terms of the resolution in their context and in the 

light of its object and purpose, finding the wording “clear”.91 The Office subsequently 

confirmed its reading by referencing the “history and circumstances of the adoption of 

the resolution”, particularly a Report of the Secretary-General and the political climate 

that gave rise to the resolution, reaching the same interpretive result.92 

The interpretive practice of States intervening in international proceedings also 

reveals the frequent qualification of preparatory works as a confirmation tool. In the 

Namibia proceedings, for instance, the United States held that “[a]n analysis of the debate 

 

89 Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Joint Concurring Opinion of Judges Eboe-Osuji, 

Morrison, Hofmański and Bossa’ (6 May 2019) AC, ICC-02/05-01/09, paras 301-311. Note that references 
to the Joint Concurring Opinion are made as this document is considered to be reflective of the interpretive 

approach of the bench itself. In an unofficial Q&A document, the Court held that the positions expressed 

in the Concurring Opinion should be considered “incorporated by reference in the main judgment”: 

<https://www.icc-cpi.int/itemsDocuments/190515-al-bashir-qa-eng.pdf>. Irrespective of whether that part 

of the reasoning shall be considered as an integral part of the decision, it is submitted that, at least for the 

purpose of the reasoning concerning the interpretation of resolution 1593, the approach expressed therein 

actually reflects the interpretive approach also adopted in the decision. 
90 Al Bashir, Joint Concurring Opinion (n 89) paras 301, 311. 
91 Office of the Legal Affairs of the UN Secretariat, ‘Note to the Under-Secretary-General of the 

Department of Peacekeeping Operations, United Nations’ (13 October 2003) in United Nations Juridical 

Yearbook 2003 (United Nations Publications 2003) 539; 
92 Ibid, 539-540. 

http://www.icc-cpi.int/itemsDocuments/190515-al-bashir-qa-eng.pdf
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on the resolution confirms that the Council used ‘notwithstanding’ to denote ‘despite’ or 

‘regardless’.”93 On its part, France analyzed at length the language of resolution 276, and 

subsequently affirmed that “[l]es indications fournies par le langage même de la 

resolution votée sont corroborées à l’évidence par les procès-verbaux des débats qui ont 

permis son adoption et des consultations entre délégations qui ont précédé ce vote.”94 

Similarly, in the Kosovo proceedings, the UK referred to debates within the Security 

Council with a view to confirm that the resolution’s silence on the question of the final 

status of Kosovo was intended as a decision not to deal with it.95 Spain, too, albeit 

reaching the opposite conclusion, analyzed “the provisions of the Resolution itself and its 

two Annexes” before turning to Security Council’s debates prior and subsequent to the 

adoption of resolution 1244 (1999) to “support” its conclusion.96 

Admittedly, it is not always easy to determine the exact weight that interpreters 

assign to preparatory works when the analysis of this material produces an interpretive 

result which is consistent with the one reached through the application of Article 31. Still, 

that these instances of practice support the ‘confirmation’ function of travaux 

préparatoires is confirmed from the observation that in virtually all cases analyzed the 

travaux were not resorted to directly or as a primary step; rather, the text was always 

analyzed in the first place, together with other elements of Article 31, preparatory works 

being looked at as a subsequent step – even though not always the last. In addition, some 

of the language utilized by interpreters is revealing of the qualification of travaux as 

‘subsidiary’ means, as opposed to the ‘primary’ role of textual elements. At times, 

interpreters explicitly indicate this confirmation function with terms such as “confirm”, 

“corroborate”, “support”;97 furthermore, they often introduce the analysis of preparatory 

works with ‘subsidiary’ language, such as “against this background”,98 or, alternatively, 

specify that their interpretive result emerges “also” from extra-textual elements.99 By 

 

 

 

93 Namibia (n 53) Written Statement of the United States of America, 853. Emphasis added. 
94 Ibid, Written Statement of France, 363. Emphasis added. 
95 Kosovo (n 28) Written Statement of the United Kingdom, 104, para 6.9. 
96 Ibid, Written Statement of Spain, 49-50. 
97 Namibia (n 53) Written Statement of the United States of America, 853; ibid, Written Statement of 

France, 363; Kosovo (n 28) Written Statement of Spain, 50. 
98 Al Bashir, Joint Concurring Opinion (n 89) para 301. 
99 Ibid; Blaškić (n 88) para 169; Note to the Under-Secretary-General of the Department of Peacekeeping 

Operations (n 91) 539. 
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contrast, textual elements are generally referred to as “clear”,100 or “the controlling 

focus”.101 Accordingly, it is possible to conclude with a certain degree of confidence that 

such an interpretive approach is consistent with Article 32 VCLT. 

 

 
4.4. The use of travaux préparatoires to determine the meaning under the 

conditions of Article 32 VCLT 

Under the Vienna Convention regime, the second function that travaux préparatoires 

may play in the interpretive process is that of direct meaning-determination, although this 

function may only be activated in the exceptional circumstances specified in Article 32. 

According to one author, this second function is likely to be activated in virtually every 

judicial proceedings, as “[o]ne can almost, by definition, assume that a dispute about the 

interpretation of a treaty provision which reaches the stage of international adjudication 

will have arisen because the text is ambiguous or obscure”.102 The author further argues 

that “[e]ven when this assumption is not entirely justified … counsel for the parties 

involved in international litigation will, ex abundanti cautela, seek to derive support for 

their interpretation from the analysis of the travaux préparatoires” and that “this no doubt 

explains why, in practice, international tribunals are regularly called upon to assess the 

significance of travaux préparatoires.”103 Still, as far as Security Council resolutions are 

concerned, judges and parties are rarely explicit in justifying their resort to preparatory 

works of resolutions on the basis that their meaning is left ambiguous or obscure after the 

application of Article 31 VCLT. 

In any event, it is possible to observe a precise identification of the meaning- 

determination function of resolutions’ preparatory works in some instances of practice. 

One of the most recent examples is offered by the Separate Opinion of Judge Janet 

Nosworthy in the STL Trial Chamber’s Judgment in Ayyash et al in 2020. A large part of 

the judgment concerned the determination of the applicable law, an issue which had 

already been discussed by the STL Appeals Chamber in its first Interlocutory Decision 

 

 

100 Note to the Under-Secretary-General of the Department of Peacekeeping Operations (n 91) 539. 
101 Al Bashir, Joint Concurring Opinion (n 89) para 296. 
102 Sinclair (n 7) 142. 
103 Ibid. 
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on the Applicable Law in 2011. In that occasion, the Appeals Chamber had made clear 

that it would have interpreted the Statute, as part of a Security Council resolution, 

resorting to the rules of the Vienna Convention but that, being the STL a criminal tribunal, 

it would have applied the principle of favor rei (or in dubio pro reo) in case of residual 

ambiguity.104 Whereas both the Majority and Judge Nosworthy agreed on the 

applicability of the Vienna Convention’s interpretive rules to the Tribunal’s Statute,105 

the judge still pointed out that the Appeals Chamber’s application of those rules was 

unfaithful. According to the judge, the bench directly and primarily resorted to the 

principle of favor rei, and neglected the object and purpose canon, thereby contradicting 

its prior determination of the subsidiary nature of favor rei as an interpretive rule. Before 

turning to the favor rei rule, the judge argued, the Appeals Chamber should have analyzed 

the text, context, and object and purpose of the Statute, and resorted to the history and 

purpose of the Statute’s institution and to the relative preparatory works in case of 

residual ambiguity. Indeed, after having analyzed the text, context and purpose, the judge 

found that these techniques did not solve the interpretive issue at hand. First, the judge 

found the terms of the interpreted provision – i.e. Article 3(1)(a) of the Statute, concerning 

modes of liability – “of limited assistance [as] they show only that participation as an 

accomplice is one of the bases for individual criminal responsibility”106 without defining 

this mode of liability nor clarifying whether the concept should be interpreted in its 

meaning under Lebanese law or under international criminal law. Second, pursuant to a 

contextual and teleological analysis, the judge observed that other provisions of the 

Statute left open the possibility that participation as an accomplice under Article 3(1)(a) 

may be interpreted to mean a mode of liability other than the pure Lebanese concept of 

complicity, but did not provide a definitive solution to this issue.107 Thus, finding that an 

ambiguity remained after the application of the mandatory techniques of Article 31 

 
 

104 Prosecutor v Ayyash et al, ‘Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, 

Homicide, Perpetration, Cumulative Charging’, STL-11-01, AC (16 February 2011) paras 26-32. 
105 Prosecutor v Ayyash et al, Judgment, STL-11-01/T, TC (18 August 2020) para 5969, arguably endorsing 

the STL Appeals Chamber case-law on interpretive principles; ibid, Separate Opinion of Judge Janet 

Nosworthy, para 16. 
106 Ayyash et al, Judgment (n 105) Separate Opinion of Judge Janet Nosworthy, para 166. 
107 Ibid, paras 167-168. According to the judge, other provisions of the Statute envisaged the possibility 

that the Tribunal should apply rules of international, rather than domestic law; moreover, the purpose of 

the Tribunal’s establishment, emerging from the resolution adopting the Statute and the very preamble of 

the Statute, was to create a tribunal of an international character. This is arguably the most significant point 

of divergence between the Majority and the Minority Judge. 
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VCLT, the judge turned to the Secretary-General’s 2006 report on the establishment of 

the Tribunal as “the closest equivalent to the official record … of a treaty’s drafting 

known as preparatory work, or travaux préparatoires”,108 with a view to resolve the 

ambiguity. The judge eventually found that the said report confirmed that the modes of 

liability under Article 3(1) had to be referred in their meaning under Lebanese law. 

Accordingly, the judge concluded that, even though the application of Article 31 VCLT 

opened up the possibility to interpret the provision as referring to the meaning adopted 

outside Lebanese law, the report clarified that such interpretation was to be excluded, 

without the need to resort to the principle of favor rei. 

A similar use of travaux to supplementary determine meaning was made by the 

Trial Chamber in Kordić & Čerkez. The Chamber was tasked with determining whether 

Article 7 of the ICTY Statute could be interpreted as providing a basis for imposing 

command responsibility as an autonomous ground for criminal responsibility. After 

acknowledging that “when contrasted with Article 28(2) of the ICC Statute, the language 

and overall structure of Article 7 may appear to provide a less robust basis for imposing 

command responsibility”,109 the Trial Chamber turned to the travaux préparatoires for 

solving such textual ambiguity.110 An analysis of the Report of the Secretary-General 

pursuant to paragraph 2 of the Security Council resolution 808, showing “the intention of 

the drafters was to establish command responsibility as a separate form of criminal 

liability” allowed the judges to reach a positive conclusion.111 

 

 
4.5. The illusion of direct resort to travaux préparatoires in international practice 

 
The practice so far collected appears to support the view that, generally speaking, 

international interpreters use preparatory works and circumstances surrounding the 

conclusion of the relevant resolutions in a manner consistent with the conditions set forth 

 

 

108 Ibid, para 169. 
109 Prosecutor v Kordić & Čerkez, ‘Decision on the Joint Defence Motion to Strike Paragraphs 20 and 22 

and all References to Article 7(3) as Providing a Separate or an Alternative Basis for Imputing Criminal 

Responsibility’, ICTY-95-14, TC (2 March 1999) para 5. 
110 The interpretive ambiguity mostly derived from the Defence’s submission that the language did not 

allow for command responsibility as an autonomous ground for criminal responsibility, as opposed to the 

Prosecutor’s submission that it did. 
111 Ibid. 
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in Article 32 VCLT. However, before reaching a definite conclusion on the general 

approach of interpreters on this point, it is necessary to analyze in more detail the 

instances of practice generally cited by scholars as evidence of an approach diverging 

from the Vienna Convention. 

In this respect, it is possible to observe how most cases mentioned by scholars as 

evidence of a more liberal approach to preparatory works may actually be subject to a 

different reading. Accordingly, the idea that international interpreters tend to directly 

resort to preparatory works proves, for the most part, illusory. 

For instance, according to Powderly, the Delalić Trial judgment at the ICTY 

constitutes one example in which judges treated travaux préparatoires as primary, rather 

than supplementary means of interpretation.112 In the judgment, the Trial Chamber held 

that violations of common Article 3 of the Geneva Conventions should be included in the 

subject-matter of the Tribunal, notwithstanding the absence of any such reference in the 

Statute. To this end, the bench analyzed one statement by the US delegate rendered before 

the adoption of the resolution instituting the Tribunal, which was not contradicted by 

other delegations.113 However, a closer look at the Trial Chamber’s prior statements 

regarding the role of preparatory works arguably suggests a different conclusion. Indeed, 

as emphasized above, at paragraph 169 the bench had affirmed that “[i]t seems to the 

Trial Chamber that any travaux préparatoires, opinions expressed by members of the 

Security Council when voting on the relevant resolutions, and the views of the Secretary- 

General of the United Nations expressed in his Report … cannot be ignored in the 

interpretation of provisions which might be deemed ambiguous.”114 Against this 

background, it is possible to assume that, in the Chamber’s reasoning, the use of the US 

delegate’s statements was premised on the prior identification of an ambiguity in the 

Statute’s provisions. This would once again confirm that the Chamber actually viewed 

this material as a supplementary means of interpretation, and that is considered the 

conditions for resorting to it to have been met in the specific circumstances. 

 

 

 

112 Powderly (n 32) 41. Yet, the author disagrees with such purported approach of the Trial Chamber, as he 

considers that grounding an interpretation upon a single statement, rather than a more scrupulous search for 

the collective intention of the organ, is a reckless approach. 
113 Prosecutor v Delalić, Judgment, ICTY-96-21-T (16 November 1998) paras 305–306. 
114 Ibid, para 169. Emphasis added. 
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As far as the practice of the Special Tribunal for Lebanon is concerned, Wilmshurst 

highlights the significant use of travaux préparatoires, particularly statements made by 

members of the Security Council before the resolution’s adoption and the Report of the 

Secretary-General on the Establishment of the Tribunal, by the Appeals Chamber in its 

Interlocutory Decision on the Applicable Law of 2011.115 In this respect, it is true that the 

Appeals Chamber, after having pledged its adherence to the Vienna Convention method 

for the interpretation of the Tribunal’s Statute, still recalled the Kosovo dictum and 

accordingly concluded that in interpreting a Security Council resolution it is necessary to 

“also take into account” such preparatory material.116 Yet, a more detailed examination 

of the actual use the Tribunal made of preparatory works reveals an approach consistent 

with their subsidiary nature as embodied in the Vienna Convention. The Appeals 

Chamber referred solely to the Report of the Secretary-General, and it did so in three 

occasions. First, in its discussion over the object and purpose of the Statute, the Appeals 

Chamber indicated, in footnote 48, that its identification of such object and purpose 

derived from the resolution’s preamble, other statutory provisions and, finally, also from 

the Report of the Secretary-General on the Establishment of the Tribunal.117 Second, in 

interpreting Article 2 of the Statute concerning the applicable law, the Appeals Chamber 

held that Article 2 imposed the application of Lebanese law rather than international law, 

and supported its conclusion, inter alia, by referring to the Secretary-General’s Report.118 

Third, the Appeals Chamber interpreted Article 3 of the Statute as incorporating 

principles of international law because the language of Article 3 reproduced verbatim the 

language of relevant international conventions; in this context, support for such 

conclusion was also found in the Secretary-General’s Report.119 Clearly, all these 

instances of resort to preparatory works are consistent with the ‘confirmation’ function 

of this material envisaged in Article 32 VCLT. 

The instance of practice which is more frequently cited by scholars in support of a 

shift from the Vienna Convention’s approach concerning the role of preparatory works 

 
 

115 Elizabeth Wilmshurst, ‘International Criminal Law’ in Michael J Bowman and Dino Kritsiotis (eds), 

Conceptual and Contextual Perspectives on the Modern Law of Treaties (CUP 2018) 635. In the same vein, 

see also: Palchetti, Evolutionary Interpretation (n 48) 99. 
116 Ayyash et al, Interlocutory Decision on the Applicable Law (n 104) para 27. 
117 Ibid, para 32, fn 48. 
118 Ibid, para 43, fn 66; similarly, para 206. 
119 Ibid, para 206, fn 312. 
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is, however, the Tadić Jurisdiction Decision. As already analyzed in Chapter II, in that 

occasion the Appeals Chamber was called upon to establish whether the ICTY 

jurisdiction extended only to crimes committed in international armed conflicts or 

whether it included crimes committed in non-international armed conflicts as well. In 

order to affirm that the Tribunal had jurisdiction irrespective of the internal or 

international nature of the armed conflict, the Appeals Chamber relied heavily on the 

Tribunal’s preparatory works and historical circumstances surrounding the adoption of 

the resolution instituting it, albeit the judges misleadingly labelled this operation 

‘teleological interpretation’.120 Most commentators point at this case as a clear instance 

of direct resort to preparatory material.121 It is always somehow difficult, if not arbitrary, 

to establish the actual role assigned to preparatory works when their analysis will 

eventually validate the interpreter’s hypothesis, as this operation may well be 

accommodated by the ‘confirmation’ function of preparatory works. Still, it is impossible 

to deny that the Tadić Jurisdiction Decision shows an unprecedented degree of deference 

to the ‘historical’ approach to interpretation. Indeed, the strong emphasis placed on the 

preparatory works, coupled with the expositive order of the techniques, might suggest 

that the bench considered the historical context of the Tribunal’s establishment to bear 

just more than a ‘supplementary’ role in interpretation. Accordingly, it is possible to read 

in the Tadić Jurisdiction Decision an example of a departure from the Vienna Convention 

method on the use of preparatory works. 

Still, whereas in 1995 the ICTY shifted from Article 32 VCLT, it is important to 

also look at the subsequent case-law of the Tribunal in order to reach a conclusion on its 

overall approach. In the Tadić Appeals Judgment of 1999, as already analyzed above,122 

the Appeals Chamber refused to engage with some Council members’ statements 

supporting a different interpretive outcome than the one reached through the application 

of Article 31 VCLT, holding that “[a]s the wording of Article 5 is clear and does not give 

 

 

 
120 See Chapter II, para 6.2. 
121 Wood, The Interpretation of Security Council Resolutions 1998 (n 28) 91, 94; Papastavridis (n 46) 102- 

103; Palchetti, L’interprétation des resolutions du Conseil de Sécurité (n 31) 163, fn 19; Palchetti, 

Evolutionary Interpretation (n 48) 99; Klamberg (n 28) 31. The ample use of preparatory works in the 

Jurisdiction Decision is also highlighted in: William Schabas, ‘Interpreting the Statutes of the Ad Hoc 

Tribunals’ in Lal Chand Vohrah et al (eds), Man’s Inhumanity to Man (Brill 2003) 868-869. 
122 See, infra, para 3.2. 
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rise to uncertainty … there is no need to rely upon these statements.”123 Interestingly, in 

the same decision the Appeals Chamber tried to reconcile its use of the travaux 

préparatoires in the particular instance with the weight given to such material in the Tadić 

Jurisdiction Decision. The Appeals Chamber explained that in its previous decision, the 

great weight assigned to the travaux for the purpose of interpreting Article 3 of the Statute 

was justified by the ambiguity of the interpreted provision: the use of the travaux in the 

Jurisdiction Decision would simply be consistent with Article 32 of the Vienna 

Convention.124 Whether this is a correct and faithful reading of its previous decision or 

not, it is obvious that, by 1999, the ICTY Appeals Chamber was determined to affirm in 

the clearest terms the supplementary nature of the Statute’s preparatory works.125 The 

Appeals Chamber’s revirement on the role of preparatory works further supports the 

conclusion that the Jurisdiction Decision’s possible shift from the Vienna Convention 

was an isolated case, endorsing an approach that the same Tribunal, as well as other 

interpreters, were not willing to uphold in the following years. 

 

 
5. Countering the traditional scholarly narrative: the arguments in favour of 

the application of the Vienna Convention hierarchy to Security Council 

resolutions 

The analysis of the practice of international interpreters carried out above demonstrates 

that interpretation of Security Council resolutions is overall consistent with the Vienna 

 
123 Tadić, Judgment (n 80) para 303. At a first glance, the approach taken by the Appeals Chamber, which 

recognized a clear inconsistency between the text and preparatory material and resolved it in favour of the 

text, may be critically appraised as a form of judicial activism. Indeed, whereas the Vienna Convention 
rules establish a hierarchy between Articles 31 and 32, such hierarchy is grounded on the presumption that 

the text is the authentic expression of the parties’ intention. Still, such presumption is rebuttable when a 

clear indication emerges that the parties intended otherwise. A ‘failure’ of drafting history to confirm the 

interpreter’s hypothesis may not be resolved against the clear original authorial will. See: Julian David 

Mortenson, ‘The Travaux of Travaux: is the Vienna Convention Hostile to Drafting History?’ (2013) 107 

AJIL 780, 787. Yet, it is important to underline that, in its reasoning, the Appeals Chamber considered the 

limited ability of the three Council members’ statements to reveal a clear, collective intention of all 

members. According to the Appeals Chamber, these statements were not reliable as they were unclear and 

inconsistent and only incidentally dealt with the issue of discriminatory intent; accordingly, they needed 

not be seen as ‘normative’ but rather ‘descriptive’ of the situation in the former Yugoslavia. Overall, the 

Chamber found that they were not complete and reliable enough to evidence a clear intent of the Council, 

which could override the presumed intent deriving from the text and purpose of the Statute. Read under 
this light, the decision not to consider these statements as decisive is fully consistent with Articles 31 and 

32 VCLT. On the problem of preparatory works’ quality, and specifically on the sufficiency of referring to 

individual opinions of Council members, see infra, para 2 above. 
124 Ibid, para 304. 
125 Schabas describes this shift as a “change of heart”. See: Schabas (n 121) 869. 
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Convention’s two-phased approach to interpretation. Interpreters generally assign a 

supplementary role to preparatory works and circumstances surrounding the conclusion 

of resolutions, and the deviations from this method generally highlighted in scholarly 

works prove, for the most part, illusory. The following section will situate this practice in 

a broader, theoretical analysis, demonstrating that the continued relevance of the VCLT 

approach to preparatory works is not only endorsed in practice, but also rests on solid 

theoretical grounds. 

 

 
5.1. The continued relevance of the subsidiary nature of travaux préparatoires in 

treaty interpretation 

The validity of the traditional, post-VCLT understanding of the hierarchical relationship 

between primary and supplementary means of treaty interpretation has been questioned 

by scholars in recent years. In both international law literature126 and in the practice of 

international tribunals,127 voices have emerged in favour of assigning a more prominent 

role to preparatory works and historical circumstances. This view proposes to recognize 

that the VCLT hierarchy is actually unreal, as it is not supported by the actual practice of 

treaty interpreters. Thus, commentators argue, scholars should accept to place both the 

primary means and the preparatory works on the same footing in the interpretive process. 

These proposals, however, have not remained unchallenged. Scholarly works 

dedicated to the relevance of travaux préparatoires in present-day conditions have 

repeatedly emphasized the continued relevance to the VCLT hierarchy in treaty 

interpretation by debunking the theoretical arguments put forward by the ‘pro- 

preparatory-work’ position.128 

 

 
 

126 Stephen M Schwebel, ‘May Preparatory Work be Used to Correct Rather Than Confirm the “Clear” 
Meaning of a Treaty Provision?’ in Jerzy Makarczyk (ed), Theory of International Law at the Threshold of 

the 21st Century: Essays in honour of Krzysztof Skubiszewski (Kluwer Law International 1996); Jan 

Klabbers, ‘International Legal Histories: The Declining Importance of Travaux Préparatoires in Treaty 

Interpretation?’ (2003) 50 Netherlands International Law Review 267. 
127 See, for instance: Maritime Delimitation and Territorial Questions Between Qatar and Bahrain (Qatar 

v Bahrain) (Jurisdiction and Admissibility) [1995] ICJ Rep 6, Dissenting Opinion of Vice-President 

Schwebel, 27. 
128 See, generally: Ulf Linderfalk, ‘Is the Hierarchical Structure of Articles 31 and 32 of the Vienna 

Convention Real or Not? Interpreting the Rules of Interpretation’ (2007) 54 Netherlands International Law 

Review 133. 
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Additionally, nothing suggests that the pro-preparatory-work proposal has been 

accepted in international practice. The recent work of the International Law Association’s 

Study Group on the Content and Evolution of the Rules of Interpretation confirms the 

continued relevance in treaty interpretation of the Vienna Convention’s approach, in all 

its features. Albeit recognizing that the practice of international courts’ and tribunals 

reveals “interpretation and its rules to be in a constant state of refinement, development 

and flux”, still the Study Group’s 2020 Final Report confirms “the VCLT’s dominant 

position in the interpretative discourse”, confirming that no radical shift from the 

Convention’s approach emerges from the analysis of international judicial practice.129 

Specifically, as far as the practice of single courts and tribunals is concerned, the analysis 

performed by the various members of the Study Group supports the view that judges and 

arbitrators tend to resort to preparatory works in a subsidiary manner. This is particularly 

evident in the case-law of the ICJ130 as well as in that of the WTO Dispute Settlement 

 

 

 

 

 

 

 

 

129 ILA Study Group on the Content and Evolution of the Rules of Interpretation, ‘Final Report’ (29 

November – 13 December 2020, Kyoto) 34. 
130 The ICJ’s most frequent use of preparatory works is to confirm the meaning resulting from the 

application of Article 31 VCLT, while often recalling that such passage is merely allowed, but not mandated 

by Article 32 VCLT. See, inter alia: Territorial Dispute (Libyan Arab Jamahiriya v Chad) (Judgment) 
[1994] ICJ Rep 6, para 55, where the Court considered “that it is not necessary to refer to the travaux 

préparatoires to elucidate the content of the 1955 Treaty; but, as in previous cases, it finds it possible by 

reference to the travaux to confirm its reading of the text”; Sovereignty over Pulau Ligitan and Pulau 

Sapadan (Indonesia v Malaysia) (Judgment) [2002] ICJ Rep 625, para 53, reaffirming that the Court did 

not “consider it necessary to resort to supplementary means of interpretation, such as the travaux 

préparatoires of the 1891 Convention and the circumstances of its conclusion, to determine the meaning 

of that Convention” while still deciding to “have recourse to such supplementary means in order to seek a 

possible confirmation of its interpretation of the text of the Convention”; Maritime Dispute (Peru v Chile) 

(Judgment) [2014] ICJ Rep 3, para 66, stating that “the Court does not need, in principle, to resort to 

supplementary means of interpretation, such as the travaux préparatoires of the 1952 Santiago Declaration 

and the circumstances of its conclusion, to determine the meaning of that Declaration. However, as in other 
cases … the Court has considered the relevant material, which confirms the above interpretation of the 1952 

Santiago Declaration”; Maritime Delimitation in the Indian Ocean (Somalia v Kenya) (Preliminary 

Objections) [2017] ICJ Rep 3, para 99, holding that “[i]n line with Article 32 of the Vienna Convention, 

the Court has examined the travaux préparatoires, however limited, and the circumstances in which the 

MOU was concluded, which it considers confirm the meaning resulting from the above interpretation”; 

Immunities and Criminal Proceedings (Equatorial Guinea v France) (Preliminary Objections) [2018] ICJ 

Rep 292, paras 96-98, once again using preparatory works in their ‘confirmation’ function; Jadhav (India 

v Pakistan) (Judgment) [2019] ICJ Rep 418, paras 71 and 76 ff, using the ILC works as travaux 

préparatoires of Article 36 of the Vienna Convention on Consular Relations as a tool to confirm the 

meaning resulting from the application of Article 31 VCLT. 
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Body,131 of ITLOS132 and of the Iran-US Claims Tribunal.133 Because of their emphasis 

on evolutive interpretation, regional human rights courts and human rights treaty bodies 

rarely resort to preparatory material;134 when they do, their use is consistent with Article 

32 VCLT.135 

 

 
5.2. An explanation for the more frequent resort to preparatory works in the 

interpretation of resolutions 

As demonstrated above, in interpreting Security Council resolutions tribunals and other 

international actors frequently resort to preparatory works. The analysis of the interpretive 

 
 

131 Appellate Body Report, European Communities – Customs Classification of Certain Computer 

Equipment, WT/DS62/AB/R, WT/DS67/AB/R, WT/DS68/AB/R (22 June 1998) para 86, according to 
which if, “after applying Article 31 the meaning of the term remains ambiguous or obscure, or leads to a 

result which is manifestly absurd or unreasonable, Article 32 allows a treaty interpreter to have recourse to 

‘... supplementary means of interpretation, including the preparatory work of the treaty and the 

circumstances of its conclusion’”; Appellate Body Report, China – Measures Affecting Trading Rights and 

Distribution Services for Certain Publications and Audiovisual Entertainment Products, WT/DS363/AB/R 

(19 January 2010) para 400, finding the meaning clear enough as not to warrant an examination of 

supplementary means; Appellate Body Report, United States – Definitive Anti-Dumping and 

Countervailing Duties on Certain Products from China, WT/DS379/AB/R (25 March 2011) para 311, again 

confirming the subsidiary nature of travaux. 
132 /M/V ‘Saiga’ (No 2) (Saint Vincent and the Grenadines v Guinea) (Judgment) ITLOS Reports 1999, 10, 

paras 80 ff, using preparatory works to determine meaning, after having observed that the Convention’s 

provisions did “not provide the answer”; Dispute Concerning Delimitation of the Maritime Boundary 
between Ghana and Côte d’Ivoire in the Atlantic Ocean (Ghana v Côte d’Ivoire) (Judgment) ITLOS 

Reports 2017, 4, para 549. 
133 The Islamic Republic of Iran v The United States of America, Partial Award, IUSCT Case No A11 (7 

April 2000), paras 200-204, where the Tribunal, having found a clear meaning after the application of 

Article 31 VCLT, further analyzed the preparatory work of the Algiers Declarations, pursuant to Article 

32, “in order to confirm that conclusion.” 
134 According to the Final Report on the European Court of Human Rights, preparatory works “may be 

relied upon in accordance with the Vienna Convention Article 32, but must give way if a right is supported 

by the growing measures of common ground that had emerged in the given area”. See: Geir Ulfstein, ‘Final 

Report on the European Court of Human Rights’ (29 November – 13 December 2020, Kyoto) 3. See also: 

Francis G Jacobs et al (eds), The European Convention on Human Rights (OUP 2010) 66; William Schabas, 
The European Convention on Human Rights: A Commentary (OUP 2015) 45. The use of travaux 

préparatoires by the Inter-American Court of Human Rights is described as “very rare” in the Court’s 

contentious function and “only seems to appear in ‘hard cases’”: Laurence Burgorgue-Larsen, ‘Final Report 

on the Inter-American Commission of Human Rights & the Inter-American Court of Human Rights’ (29 

November – 13 December 2020, Kyoto) 11. 
135 For instance: Lawless v Ireland (No 3) Series A No 3 (ECHR, 1961) para 14, refusing to engage in an 

analysis of travaux after having determined that the meaning of the interpreted provision was clear; 

IACtHR, Restrictions to the Death Penalty, OC-3/83 (8 September 1983) para 58: “[t]he preparatory work 

of the Convention confirms the meaning to be derived from the literal interpretation of Article 4”; 

HRCommittee, SWM Broecks v The Netherlands, Communication No 172/1984 (9 April 1987) UN Doc 

CCPR/C/29/D/172/1984, para 12.2, invoking Article 32 VCLT to resort to supplementary means, yet 

finding the preparatory works inconclusive and thus incapable to “alter the conclusion arrived at by the 
ordinary means of interpretation”. 
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practice performed so far has allowed to conclude that, despite isolated instances of direct 

recourse to travaux or unclear stances, preparatory works are generally resorted to in a 

way that conforms to the conditions set forth in Article 32 VCLT. 

Yet, it is impossible to deny that preparatory works are utilized with particular 

frequency in practice. The general wisdom is that an analysis of the history and 

circumstances surrounding resolutions’ adoption often proves to be an essential passage 

in the process of interpretation, to the extent that it may be considered an inescapable 

interpretive step in order to interpret resolutions in good faith and in a way that is coherent 

with authorial intent. Already in 1992, Christopher Greenwood affirmed that “[i]t is 

impossible properly to understand the text of any Security Council resolution without 

reference to the debates which preceded it”.136 

Against this background, one may wonder whether it is at all possible to reconcile 

the inherent tendency of interpreters to examine resolutions’ historical and political 

background with the subsidiary nature of these elements as envisaged in treaty 

interpretation. It is submitted that the two are not necessarily inconsistent. 

In this respect, the scholarly observation that the political nature of the Security 

Council influences the quality of its text cannot be disregarded. The peculiar political 

drafting process of resolutions often results in the production of texts which do not display 

the desired clarity in the legal field. To a certain extent, it is possible to agree with the 

observation that resolutions are “frequently not clear, simple, concise or unambiguous”137 

and that, in general, “less importance should attach to the minutiae of language”.138 

Whether this undeniable feature militates towards a rejection of the VCLT paradigm is, 

however, a different issue. The circumstance that resolutions are at times unclear and 

require an interpretation that takes their history into account illustrates a factual, rather 

than a legal phenomenon. In other terms, even accepting that lack of clarity might be a 

recurring feature of those texts, still, this feature is not at all alien to the field of treaty 

interpretation. Most importantly, the Vienna Convention rules are already equipped with 

the necessary tools for addressing lack of clarity and textual ambiguities. In the Vienna 

 
 

136 Christopher Greenwood, ‘New World Order or Old? The Invasion of Kuwait and the Rule of Law’ 

(1992) 55 Modern Law Review 153, 166. 
137 Wood, The Interpretation of Security Council Resolutions 1998 (n 28) 82. 
138 Ibid, 95. 
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Convention system, lack of clarity, which cannot sufficiently be resolved through the 

primary interpretive means, is precisely one of the conditions allowing recourse to 

supplementary means. It is therefore submitted that, whereas the actual application of the 

interpretive method may appear, in practice, characterized by a more frequent resort to 

preparatory works, this is not to be seen as a consequence of the adoption of a different 

interpretive method; rather, it is merely the consequence of the more frequent activation 

of the conditions set forth in Article 32 VCLT for resorting to that material. 

It is important to always maintain a distinction between the content of the 

interpretive rules and their application in practice. The suggestion to eliminate the 

distinction between Article 31 and 32 VCLT from the applicable interpretive method for 

Security Council resolutions appears to rest merely on reasons of practicality, rather than 

on the actual unsuitability of the already existing interpretive framework. By contrast, 

from a theoretical viewpoint, significant reasons exist which justify keeping the 

distinction between primary and supplementary means in place, as the following 

paragraph will attempt to demonstrate. 

Furthermore, an additional remark is here necessary. Whereas the contention that 

Security Council resolutions are always inherently ambiguous texts, drafted in haste and 

with little legal precision, might have reflected the reality of the Council’s work in the 

late 1990s, it is possible to challenge the idea that all resolutions continue to display these 

characteristics nowadays. The evolution in Council’s practice since the early 2000s makes 

it clear that new types of resolutions are part of the current normative production of the 

organ. On the one hand, the Security Council has started to assume a more general law- 

making function through the adoption of resolutions 1373 (2001) in the context of the 

fight against international terrorism and 1540 (2004) on the non-proliferation of weapons 

of mass destruction, which impose on all UN membership abstract and general 

obligations, reproducing and complementing the obligations assumed by States parties to 

the relevant treaty regimes in those fields.139 On the other hand, some of the more recent 

Security Council resolutions display an unprecedented degree of detail and legal 

 

139 On the Council’s ‘legislative’ function, see: Stefan Talmon, ‘The Security Council as a World 

Legislature’ (2005) 99 AJIL 175; José Alvarez, International Organizations as Law-Makers (OUP 2005) 

196-198; Luis Miguel Hinojosa Martínez, ‘The Legislative Role of the Security Council in its Fight against 

Terrorism: Legal, Political and Practical Limits’ (2008) 57 International and Comparative Law Quarterly 

333. 
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precision, as well as being significantly more lengthy than traditional resolutions, leading 

commentators to occasionally congratulate diplomats and lawyers involved in the drafting 

process for the complexity and sophistication of those texts.140 Clearly, the ability of the 

Council to display clarity and agree on sophisticated and detailed regimes is strictly 

dependent upon the internal cohesion between its members, which may vary from case to 

case and from year to year. However, the observation that the Security Council has proved 

capable of producing texts that show little difference from traditional treaty texts would 

offer even more arguments for rejecting the proposal to radically abandon the distinction 

between Articles 31 and 32 VCLT. 

 

 
5.3. The features of resolutions as reasons to reaffirm the hierarchy 

 
As the preceding discussion has demonstrated, skepticism towards assigning a greater 

role to travaux préparatoires in treaty interpretation derived from the consideration that 

this “amorphous mass of documentation”141 is rarely capable of providing a complete and 

trustworthy account of the parties’ intention. In this respect, scholars have submitted that 

the value of this material “will depend on several factors, the most important being 

authenticity, completeness and availability”.142 There appears to be significant support 

for the idea that, on the one hand, admissible preparatory works are only those that, 

although unpublished, are nonetheless accessible,143 and that, on the other hand, the actual 

value of preparatory works in the interpretive process varies from case to case, depending 

on their quality.144 

Similar concerns over the accessibility and overall quality of preparatory material 

may well be raised with regards to Security Council resolutions as well. To some extent, 

resolutions’ preparatory material may even raise more problems in this context. This 

ultimately suggests to keep the distinction between Articles 31 and 32 in place in 

interpreting resolutions, as assigning a subsidiary role to this material represents a safer 

route for preventing abuse and enhance legal certainty. In this respect, the need to 

 

140 See, for instance: Daniel H Joyner, ‘Security Council Resolution 2231 and the Joint Comprehensive 

Plan of Action on Iran’s Nuclear Program’ (EJIL:Talk!, 27 July 2015). 
141 Daniel P O’Connell, International Law (Stevens & Sons 1970) 263. 
142 Aust (n 21) 218. 
143 Franzina (n 46) 75. 
144 Robert Jennings and Arthur Watts, Oppenheim’s International Law (Longman 1992) 1277. 
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maintain the traditional VCLT hierarchy in interpreting resolutions does not rest solely 

on the absence of compelling reasons to abandon it, but, crucially, also derives from the 

consideration of the peculiar features of these sources, as follows. 

 

 
5.3.1. Lack of transparency within the Security Council in the negotiating phase 

 

Transparency is a long-standing issue within the Security Council; significant academic 

and diplomatic debate continues to emerge on the appropriateness of the current Council’s 

working methods.145 The overall lack of transparency of the organ may appear surprising 

if one analyses its Provisional Rules of Procedure, which devote a separate chapter to 

‘Publicity of Meetings, Records’. Pursuant to these rules, the Security Council shall 

generally meet in public, and is required to keep official records of private meetings 

too.146 Yet, the Council’s actual working practice has become increasingly private in the 

past decades, particularly since the end of the Cold War. Scholars have noted that the 

Council’s shift towards a less publicly-oriented working method coincided with the 

beginning of the organ’s more active and original role assumed since the 1990s.147 As a 

result, in the last three decades, substantive Council decisions have been discussed 

predominantly in informal consultations as well as in ‘informal consultations of the 

whole’.148 Informal consultations have no basis in the Provisional Rules of Procedure, but 

have been developed through the organ’s internal practice.149 They are characterized by 

 

 
 

145 For a general overview of the debate concerning transparency in the Security Council, see: ‘Security 

Council Transparency, Legitimacy and Effectiveness: Efforts to Reform Council Working Methods 1993– 

2007’ (Special Research Report No 3, 18 October 2007). Academic works are also advocating for the 

consolidation of a legal duty to give reasons in the Security Council: Daniel Moeckli and Raffael Fasel, ‘A 

Duty to Give Reasons in the Security Council: Making Voting Transparent’ (2017) 14 International 

Organizations Law Review 13; Klamberg (n 28) 38. 
146 UN Provisional Rules of Procedure of the Security Council (1983) UN Doc S/96/Rev.7, rules 48, 51, 
54. 
147 Antonios Tzanakopoulos, ‘Transparency in the Security Council’ in Andrea Bianchi and Anne Peters 

(eds), Transparency in International Law (CUP 2013) 371. 
148 As explained by Sievers and Daws, informal consultations of the whole are not ‘meetings’ of the 

Council, but rather informal gatherings which are assigned no official meeting number and are not governed 

by the Provisional Rules of Procedure: Loraine Sievers and Sam Daws, The Procedure of the UN Security 

Council (OUP 2014) 65. 
149 This is, per se, neither surprising nor illegitimate, provided that the Security Council is recognized as 

“the master of its own procedure”: Russia, for example, takes the view that ‘the working methods 

themselves and decisions on their possible modification are the preserve of the Security Council’: UN Doc 

S/PV.7539 at 17 (20 October 2015). In any event, Rule 48 affirms that the Council shall meet in public, but 

only “unless it decides otherwise”. 
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secrecy (no official record is kept of these debates) and lack of external participation.150 

Admittedly, Security Council working methods have undergone reforms and 

developments since the second half of the 1990s. The transparency and accountability 

issue “has been an ongoing project of the post-Cold War period”,151 thanks to the 

advocacy of UN member States and other actors.152 Attempts at increasing publicity and 

participation were carried out primarily through the establishment, in 1993, of the 

Informal Working Group on Documentation and Other Procedural Questions, which is 

responsible for the development of the Presidential Notes providing for changes in the 

Council’s working methods.153 Improvements in transparency and participation include 

the development of new formats of meetings which enhance external participation and a 

higher quality of the Annual Report of the Security Council to the General Assembly.154 

Despite these attempts, the circumstance remains that the Security Council’s actual 

decision-making process occurs, at least in part, behind closed doors. 

Commentators have often highlighted the positive impact of secrecy in the 

Council’s working methods. Secrecy is considered a key element for delegations to 

achieve consensus, and may thus be seen as tool for a more efficient decision-making 

process.155 Still, lack of transparency continues to represent a concern for non-member 

States. Member States, too, have additionally complained about uneven internal 

 
 

150 In 1994, the representative of New Zealand raised the argument that the provisions of Articles 31 and 

32 UN Charter concerning external participation should apply to informal consultations of the whole: 

UNSC, ‘Summary record of the 3483rd meeting’ (16 December 1994) UN Doc S/PV.3483, 10-11. The 

argument, however, never gained support. As a result, the more and more extensive use of such formats of 
meetings entails that the possibility of non-members participation envisaged in the Charter is significantly 

restricted. 
151 Courtney B Smith, ‘Every Silver Lining Has a Cloud: Working Methods in the UN Security Council’ 

(2020) 26 Global Governance 276, 281. 
152 One important advocate for transparency and improvement in the Council’s working method is the 

‘Accountability, Coherence and Transparency Group’ (ACT). Created in 2013 and composed of 25 States, 

the ACT encourages the organ to work in a more transparent, accountable and inclusive way, advocating, 

inter alia, for more public and open meetings, regular briefings with the UN membership, more Arria 

formula meetings and a fairer and more inclusive allocation of penholdership. See: ACT, ‘Factsheet: The 
Accountability, Coherence and Transparency Group: Better Working Methods for Today's Security 

Council’ (May 2019, available at 

https://www.eda.admin.ch/dam/eda/en/documents/aussenpolitik/internationale-organisationen/20190910- 

factsheet-act_EN.pdf). 
153 A collection of the modifications and improvements in the Council’s working methods is provided in 

the landmark 2017 Presidential Note 507: UNSC, ‘Note by the President of the Security Council’ (30 

August 2017) UN Doc S/2017/507. 
154 A comprehensive account of these changes is provided in: Smith (n 151). 
155 Loie Feurle, ‘Informal Consultation: A Mechanism in Security Council Decision-Making’ (1985) 18 

NYU Journal of International Law and Politics 267, 271; Summary record of the 3483rd meeting (n 150) 9. 

http://www.eda.admin.ch/dam/eda/en/documents/aussenpolitik/internationale-organisationen/20190910-
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participation: South Africa, for instance, complained that “resolutions and decisions of 

the Council are often drafted in small groups and presented as faits accomplis to elected 

members”.156 In this respect, it has been argued that informal consultations are commonly 

perceived by UN members as negatively influencing the Council’s decision-making 

process, as they amplify the power of the P5, while further marginalizing the rest of the 

Council membership.157 

This has significant repercussions on the availability and quality of preparatory 

material. Scholars observe that the Council’s informal and secret working methods may 

result in the absence of true available preparatory works. According to Talmon, the 

occasional official records of the public debates in which Council members express their 

views on a draft resolution may not be treated in the same way as records of negotiations, 

provided that the texts of these draft resolutions have been previously negotiated in the 

informal consultations.158 The very members of the Council have confirmed that, 

nowadays, “everyone knows that when the Council goes into public meeting everything 

has been decided in advance”.159 In essence, informal consultations remain “the real 

Security Council, the place where ideas are put to the test, and where compromise is 

applied in solving international conflicts”, whereas official meetings “are like theater, 

performing a play written and conceived in informal consultations before-hand”.160 

Consequently, available public records are generally incomplete, as they “normally 

[leave] unknown the positions taken by individual Council members, how agreement on 

the text was reached, and the motivation behind the agreement”.161 In addition, while 

members of the Council may make statements in formal meetings at the voting stage over 

the final text, explanation of votes are overall rare;162 moreover, explanation of votes are 

generally used to make political statements, rather than to clarify meaning.163 As a result, 

 

156 UNSC, ‘Summary record of the 6870th meeting’ (26 November 2012) UN Doc S/PV.6870, 17. 
157 Smith (n 151) 281. 
158 Talmon (n 139) 190. 
159 Summary record of the 3483rd meeting (n 150) 2. See also: Erika de Wet, The Chapter VII Powers of 

the United Nations Security Council (Hart Publishing 2004) 108. 
160 Feurle (n 155) 267, fn 1, 2. 
161 Talmon (n 139) 190. 
162 A significant example is offered by the adoption of resolution 1373 (2001), which is arguably one of the 

most important and far-reaching resolution of contemporary times: despite its significance for the Council 

and its profound innovations, no explanation of vote or comment was made by Council members at the 

time of adoption. See: UNSC, ‘Summary record of the 4385th meeting’ (28 September 2001) UN Doc 

S/PV.4385. Generally, see: Wood, The Interpretation of Security Council Resolutions 1998 (n 28) 93. 
163 Moeckli and Fasel (n 145) 17. 
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it is sometimes argued that only a limited segment of the Council membership may be 

aware of the full significance of the action taken.164 Significantly, even Michael Wood, 

the leading scholar arguing for a substantial elimination of the distinction between Article 

31 and 32 VCLT in interpreting resolutions, acknowledges the availability and quality 

issues connected with resolutions’ preparatory material.165 

Accordingly, the structural lack of accessibility of a significant part of preparatory 

material evokes the old concerns, elaborated in the context of treaty interpretation, over 

the appropriate positioning of the examination of such material in the interpretive process. 

Similarly to travaux préparatoires in treaty interpretation, the travaux of Security Council 

resolutions may well be considered “confusing, unequal and partial”,166 and overall “less 

authentic than the other elements of interpretation”.167 As the above discussion 

highlighted, the well-known flaws of preparatory material as evidence of authorial 

intention may even be more acute in the case of Security Council resolutions.168 This 

observation, in turn, further supports the contention that keeping the distinction between 

Articles 31 and 32 VCLT in place is appropriate in the development of a method of 

interpretation of Security Council resolutions. Moreover, the same observation allows to 

suggest care in utilizing this material, even as supplementary means, consistently with the 

scholarly warning that the actual value of preparatory works in the interpretive process 

strictly depends upon their quality.169 

 

 
5.3.2. Absence of participation of non-members of the Council 

 

An additional characteristic of resolutions which militates in favour of assigning a 

supplementary role to preparatory works in their interpretation is the lack of participation 

of non-members of the Council in the drafting and adoption of resolutions. 

 

 

 

 
164 Ibid. 
165 Wood, The Interpretation of Security Council Resolutions 1998 (n 28) 93-94. 
166 33rd meeting of the Committee of the Whole (n 12) 178. 
167 Dӧrr and Schmalenbach (n 23) 572. 
168 See: Maria Irene Papa, I rapporti tra la Corte Internazionale di Giustizia e il Consiglio di Sicurezza 

(CEDAM 2006) 364, according to whom the analysis of the positions expressed by Council members 

during the drafting and deliberation phases is both inappropriate and largely useless. 
169 Jennings and Watts (n 144) 1277. 
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It is important to highlight that, along with transparency, participation is one of the 

traditional problematic issues within the Security Council. The UN Charter does provide 

for mechanisms to enhance external participation in the Council’s sessions: according to 

Article 31, the Council may invite third States to participate in its meetings if its interests 

are considered to be specially affected, whereas Article 32 specifies that inviting an 

affected third State is mandatory for the Council when the meeting concerns a dispute to 

which the State in question is a party.170 Still, the above-explained transfer of Council 

substantial discussions to informal settings eventually resulted in an overall more limited 

degree of participation by external actors. 

The ensuing debates surrounding the issue of participation actually did bring about 

some change in this area. Dialogue with external actors, including not only third States 

but also other international organizations and representatives of the civil society, is today 

ensured through the so-called ‘Arria-formula’ meetings, which can be convened at the 

initiative of one or more Council members. Formally, however, these meetings do not 

constitute an activity of the Council; they are not announced in the UN Journal and are 

characterized by informality.171 Thus, although these welcomed improvements are useful 

to ensure that Council members are informed of third States and other actors’ views on 

thematic issues on its agenda and may stimulate Council’s interest in key issues, as well 

as progressively shape its response,172 their impact on the Council’s actual decision- 

making process is, at best, indirect. 

As illustrated in Chapter I, some commentators have considered that the unilateral 

nature of resolutions, and specifically the circumstance that resolutions may impose 

obligations on non-members of the Council without, or even against their consent, 

suggests to modify the VCLT interpretive method to the effect of attributing a more 

decisive role to the literal canon. Frowein, in particular, argued that because resolutions 

are “not based on the common will of all those concerned” and “States against whom the 

 

 

170 UN Charter (entered into force 1945) 1 UNTS XVI, arts 31-32. 
171 Sievers and Daws (n 148) 76. 
172 An example of the positive role of Arria-formula meetings in orienting the Security Council’s activity 

is resolution 1325 (2000) on women, peace and security, adopted as a follow-up action after the holding of 

an Arria-formula meeting discussing the role of women in international peace and security at the occasion 

of the International Women’s Day in 2000. On the impact of the previous meeting on the adoption of the 
resolution, see: Felicity Hill, ‘NGO perspectives: NGOs and the Security Council’ (2002) 1 Disarmament 

Forum 27. 
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Security Council exercises its power under Chapter VII have not contributed to the 

formulation of the resolution”, “the objective view of the natural observer as addressee 

must be the most important aspect for the interpretation”, whereas “subjective intentions 

of some members of the Security Council, particularly intentions covered by the 

formulation or hidden in specific wording can … not be seen as in any way decisive”.173 

This position evokes a combination of two interpretive principles: the contra proferentem 

rule, which imposes to read ambiguity against the drafting party,174 and the principle in 

dubio mitius,175 which calls for deference to State sovereignty. Whereas it is commonly 

acknowledged that these principles may constitute additional supplementary means under 

Article 32 VCLT,176 the above-mentioned scholarly view appears to suggest a more direct 

use thereof, treating them as part of a general restrictive approach to interpretation, and 

in opposition to recourse to other means of ‘subjective’ interpretation. 

There are certainly good reasons for rejecting such an approach as it stands.177 

Commentators have observed that the restrictive interpretation suggested by Frowein may 

result in an obstruction to the operation of the collective security mechanism, and may 

openly contradict the principle of effectiveness.178 However, Frowein’s proposal certainly 

has the merit of shedding a light on one particular issue that arises in all interpretive 

activity, i.e. the need to safeguard legal certainty and stability. In addition, it also raises 

the problem of the legitimate expectations of the addressees of legal norms, which is even 

more crucial when the addressees have not participated in the drafting and adoption of 

those norms. 

 

 

 

 
173 Jochen A Frowein, ‘Unilateral Interpretation of Security Council Resolutions - a Threat to Collective 

Security?’ in Volkmar Götz, Peter Selmer and Rüdiger Wolfrum (eds), Liber amicorum Günther Jaenicke- 

Zum 85. Geburtstag (Springer 1998) 99. In the same vein: Jochen A Frowein and Nico Krisch, ‘Introduction 

to Chapter VII’ in Bruno Simma et al (eds), The Charter of the United Nations: A Commentary (OUP 2002) 

713. In a similar, albeit more nuanced fashion, see: Papa (n 168) 364-365. 
174 Fisheries Jurisdiction (Spain v Canada) (Judgment) [1998] ICJ Rep 432, para 43. It bears recalling that 
the ICJ rejected the application of the contra proferentem rule to the interpretation of a unilateral declaration 

under Article 36(2) ICJ Statute, as a consequence of its larger emphasis on the intention of the concerned 

State. 
175 Frowein (n 173) 112. 
176 Aust (n 21) 249; Richard Gardiner, Treaty Interpretation (OUP 2008) 349. 
177 Some of these reasons will be further elaborated in Chapter IV, particularly with regards to the 

applicability of the in dubio mitius principle to resolutions. 
178 Alexander Orakhelashvili, The Interpretation of Acts and Rules in Public International Law (OUP 2008) 

487-488. 
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Clearly, restrictive interpretation in favour of State sovereignty was proposed as a 

safe route for interpreting resolutions under Chapter VII, particularly those authorizing 

the use of force: such an approach was arguably considered capable of preventing the risk 

of abuse that is inherent in the excessive reliance on the purported subjective intentions 

of Council members.179 Still, there appears to be no reason to go so far as to introduce 

restrictive interpretation as a general rule for construing resolutions in order to prevent 

such risk. It has been observed that Frowein’s concerns may well be accommodated by 

the good faith application of the VCLT ordinary canons, which assign a subsidiary role 

to statements of individual Council members expressed prior to the resolution’s 

adoption.180 Indeed, provided that the objective approach continues to be considered 

prevalent over the subjective one, the risk of over-emphasizing unilateralistic accounts of 

what has been collectively decided seems largely reduced.181 In this respect, the qualified 

textual approach endorsed by the Vienna Convention rules appears capable of 

accommodating the need for legal stability and predictability. Maintaining the distinction 

between primary and supplementary means proves, in this regard, even more necessary 

than it is for treaties. 

 

 
6. Conclusive remarks 

Following the preliminary appraisal of the applicability of Article 31 VCLT to Security 

Council resolutions performed in Chapter II, the present Chapter has proceeded by testing 

the applicability of Article 32 VCLT to these acts. More specifically, the Chapter has 

attempted to determine whether the VCLT distinction between Articles 31 and 32, which 

reflects the Convention’s adoption of an essentially ‘objective’ approach to treaty 

interpretation, may be suitable to address the peculiar characteristics of resolutions as a 

 

 

 

 
179 Frowein (n 173) 103, noting “how dangerous the imprecise formulation of Security Council resolutions 

authorizing military force can be”. More specifically on the risk of abuse connected to unilateral 

interpretations of individual Council members, see: Jochen A Frowein, ‘Issues of Legitimacy around the 

United Nations Security Council’ in Jochen A Frowein et al (eds), Negotiating For Peace: Liber Amicorum 

Tono Eitei (Springer 2003) 123-126. 
180 Orakhelashvili (n 178) 488. 
181 See, on this point: Kolb (n 40) 261, according to whom the emphasis on the search for the original and 

effective intention of the organ can only be accepted to the extent that it does not contradict a resolution’s 

text, so as to prevent the possibility of interpretive abuse, especially from States. 
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source of international law, or whether such characteristics should lead to a more 

prominent role of historical material in the hermeneutic of resolutions. 

After having retraced the reasons behind the attribution of a subsidiary role to 

preparatory works and other means of ‘historical’ interpretation in treaty law, the Chapter 

has analyzed the scholarly proposals suggesting to reject the VCLT two-phased method 

in the case of resolutions. The analysis has subsequently attempted to test the validity of 

such proposals against both an analysis of the practice of international interpreters and a 

theoretical assessment. 

As far the analysis of the practice is concerned, the study has demonstrated that, 

whereas the case-law of the ICJ is, at best, unclear and inconsistent on the issue of the 

role of preparatory works in the interpretation of resolutions, the case-law of other 

national and international courts and the diplomatic practice of States and other UN 

organs actually evidence a use of travaux préparatoires and other historical 

circumstances which is consistent with the provisions of Article 32 VCLT. Such practice 

confirms that historical material is used, for the most part, to confirm the meaning 

resulting from the application of the general rule and, occasionally, to determine meaning 

under the conditions of Article 32 itself. As in the case of Article 31, occasional 

inconsistencies are present. However, most of the cases generally invoked by scholars as 

examples of a shift towards a more subjectively-oriented approach reveal, at a more 

careful reading, adherence to the Vienna paradigm. In this respect, the Chapter has argued 

that the purported direct resort to preparatory works in the practice of interpreters of 

resolutions proves largely illusory. 

As to the theoretical assessment, the Chapter has attempted to reject the scholarly 

arguments favouring a more liberal resort to preparatory works. The analysis has 

demonstrated, on the one hand, that the reasons behind such proposal are insufficient to 

support a shift in the VCLT objective approach; on the other hand, the study has identified 

additional reasons that militate, instead, towards maintaining the distinction between 

Articles 31 and 32 VCLT for resolutions as well. Particularly, lack of transparency within 

the Security Council in the negotiating phase and the absence of participation of non- 

members of the Council in the drafting and adoption of resolutions have been identified 
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as grounds for considering the ‘subsidiary’ role of travaux préparatoires even more 

necessary than it is for treaties. 

Based on the foregoing, it is possible to conclude that, similarly to the general rule 

under Article 31 VCLT, Article 32 VCLT appears analogically applicable to resolutions. 
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CHAPTER IV 
 

THE RELEVANCE OF OTHER RULES OF INTERNATIONAL LAW IN THE 

INTERPRETATION OF SECURITY COUNCIL RESOLUTIONS 

 

 
 

CONTENT: 1. Article 31(3)(c) VCLT: systemic integration in the law of treaties and the weak 

presumption of conformity associated with it – 2. The complex applicability of Article 31(3)(c) 

VCLT to Security Council resolutions – SECTION I. Security Council resolutions and their 

relationship with the UN Charter – 3. The principle of consistent interpretation – 4. The 

presumption of conformity to the UN Charter – 4.1. The UN Charter as a legal limit to Security 

Council’s action – 4.2. The presumption of conformity to the UN Charter as a reflection of 

resolutions’ subordination to their constitutive instrument – SECTION II. Security Council 

resolutions and their relationship with other rules of international law in the interpretive process 

– 5. The presumption of conformity to human rights – 5.1. The Security Council and human rights 

– 5.2. Assuming conflict between resolutions and human rights: the ‘subordination’ and 

‘detachment’ approaches – 5.3. Human rights as an ‘interpretive constraint’: the presumption of 

conformity elaborated by the ECtHR as a strategy for conflict-avoidance – 5.4. Assessing the 

Strasbourg presumption in light of the VCLT – 6. The presumption of conformity to customary 

law in the practice of ad hoc international criminal tribunals – 7. The hypothesis of a presumption 

of conformity to the principle of State sovereignty in the practice of Security Council resolutions 

authorizing the use of force – 7.1. Security Council’s power to authorize the use of force – 7.2. 

The hypothesis of implicit authorizations and its rejection: from presumed authorizations to the 

presumption against authorizations – 7.3. The Charter’s conception of the use of force as the legal 

justification for the need of ‘express’ authorizations – 8. The hypothesis of a presumption of 

conformity to Heads of State immunity in the practice of the ICC – 8.1. The interpretive problems 

raised by the Security Council referral in the Al Bashir case – 8.2. The attempt to extend the 

Strasbourg presumptions to the customary rules on Heads of State immunity – 8.3. Rejecting the 

extension of the Strasbourg presumption in the Appeals Chamber decision of 6 May 2019 – 9. 

Deviating from the Vienna model: strong presumptions of conformity as an expression of the 

hierarchical relationship between secondary acts and founding instruments of international 

organizations. 

 

 

 
1. Article 31(3)(c) VCLT: systemic integration in the law of treaties and the 

weak presumption of conformity associated with it 

Article 31(3)(c) VCLT arguably constitutes the most complex and puzzling part of the 

general rule of interpretation of treaties. Similarly to Article 31(3)(a)-(b), it attributes 

relevance to material extrinsic to the very text, providing that “[t]here shall be taken into 

account, together with the context … any relevant rules of international law applicable in 

the relations between the parties.” The text of the provision is often criticized for its lack 
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of clarity over crucial aspects.1 Scholarly works have for long focused their attention on 

the individual parts of the provision, in an attempt to figure out the meaning of 

unexplained terms – particularly, what is meant by ‘relevant’, ‘rules’, ‘applicable’ and 

‘parties’.2 The provision’s lack of clarity has even led commentators to cast doubts on its 

real usefulness for interpreters.3 Still, the rule remains one of the key ingredients of the 

method of treaty interpretation developed in the Vienna Convention, representing, as Ms. 

Xue Hanqin affirmed during the ILC debates, “a master key” to the house of international 

law.4 

The provision was born out of the Commission’s desire to address the issue of inter- 

temporal law: it was originally included in the draft text provisionally adopted in 1964, 

which affirmed that treaties shall be interpreted “in the light of the general rules of 

international law in force at the time of [their] conclusion.”5 However, some members of 

the Commission expressed their unsatisfaction with the provision’s language, which was 

considered insufficient to properly address the issue of evolution in law.6 As a result, by 

1966 the Commission omitted any reference to the temporal element in the final version. 

The emancipation of the provision from its original, more limited scope of 

application – i.e. inter-temporality – allowed it to acquire more varied and complex 

 

1 See: Gabčíkovo-Nagymaros (Hungary v Slovakia) (Judgment) [1997] ICJ Rep 7, Separate Opinion of 

Vice-President Weeramantry, 114, holding that Article 31(3)(c) scarcely displays “the degree of clarity 
requisite to so important a matter.” According to Merkouris, the drafting history of Article 31(3)(c) 

confirms that “crucial terms of the principle of systemic integration remained couched in ambiguity”: Panos 

Merkouris, ‘Principle of Systemic Integration’ Max Planck Encyclopedia of Public International Law 

(OUP 2020) para 19. On the difficult interpretation of Article 31(3)(c), see also: Lorenzo Gradoni, ‘Regole 

di interpretazione difficili da interpretare e frammentazione del principio di integrazione sistemica’ (2010) 

93 Rivista di diritto internazionale 809. 
2 Inter alia: Ulf Linderfalk, ‘Who are the ‘Parties’? Article 31, Paragraph 3(c) of the 1969 Vienna 

Convention and the ‘Principle of Systemic Integration’ Revisited’ (2008) 55 Netherlands International Law 

Review 343; Gabriel Orellana Zabalza, The Principle of Systemic Integration: Towards a Coherent 

International Legal Order (LIT 2012) 269-302; Panos Merkouris, Article 31(3)(c) and the Principle of 

Systemic Integration: Normative Shadows in Plato’s Cave (Brill 2015) 18-24. 
3 Thirlway, for instance, doubts “whether this sub-paragraph will be of any assistance in the task of treaty 
interpretation”: Hugh Thirlway, ‘The Law and Procedure of the International Court of Justice 1960-1989’ 
(1991) 62 BYIL 29, 58. 
4 As reproduced in: Campbell McLahlan, ‘The Principle of Systemic Integration and Article 31(3)(c) of the 

Vienna Convention’ (2005) 54 International and Comparative Law Quarterly 279, 280. 
5 ILC, ‘Report of the International Law Commission on the work of its sixteenth session’ (11 May – 24 

July 1964) in Yearbook of the International Law Commission, 1964, vol II, 199, 202-203. Emphasis added. 

In its original commentary, the Commission explained that the provision was meant at reaffirming that, as 

a general rule, juridical facts must be appreciated in light of the law contemporary to them, and that the 

question of subsequent changes in law was extraneous to the general rule, as it was an issue of treaty 

application, rather than one of treaty interpretation. 
6 ILC, ‘Report of the International Law Commission on the work of its eighteenth session’ (4 May-19 July 

1966) in Yearbook of the International Law Commission, 1966, vol II, 222. 
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functions in treaty interpretation. Significantly, the provision of Article 31(3)(c) is today 

seen as an expression of the principle of systemic integration within the international legal 

system.7 The principle stems from the idea that international law is a system, in which 

legal norms necessarily interact with one another; it is premised on the fiction that new 

norms are created in the awareness of previously existing ones.8 On their part, treaties are 

seen as creatures of international law,9 which shall therefore be interpreted and applied 

“against the background of the general principles of international law”.10 Interpretation 

is, indeed, “the very first technique that a judge can resort to with a view to enhancing the 

systemic character of the legal order”,11 in what the ILC described in its 2006 Report on 

the Fragmentation of International Law as a “political obligation on law-appliers to make 

their decisions cohere with the preferences and expectations of the community whose law 

they administer.”12 Because of such implication, the rule of Article 31(3)(c) VCLT is 

considered to have the potential to mitigate the drawbacks of the phenomenon of 

fragmentation in international law.13 

Generally, indeed, Article 31(3)(c) has proved capable to fulfil a plurality of 

functions in treaty interpretation. References to other rules of general or special 

international law, besides helping to confirm the meaning of treaty provisions,14 may help 

clarifying the meaning of treaty terms, filling gaps in a treaty regime and allowing for 

evolutive interpretations based on international law developments in time.15 These 

functions qualify Article 31(3)(c) as an instrument of coordination among different rules 

 

 

7 The expression ‘systemic integration’ is owed to: McLahlan (n 4). 
8 Jean d’Aspremont, ‘The Systemic Integration of International Law by Domestic Courts: Domestic Judges 

as Architects of the Consistency of the International Legal Order’ in Ole K Fauchald and André 

Nollkaemper (eds), The Practice of International and National Courts and the (De-)Fragmentation of 

International Law (Hart Publishing 2012) 148. 
9 McLahlan (n 4) 280; Oliver Dӧrr and Kirsten Schmalenbach (eds), Vienna Convention on the Law of 

Treaties: A Commentary (Springer 2012) 560. 
10 Arnold McNair, The Law of Treaties (Clarendon Press 1961) 466. 
11 d’Aspremont (n 8) 147. 
12 ILC, ‘Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion 

of International Law’ (13 April 2006) UN Doc A/CN.4/L.682, 24, borrowing the notion from Ronald 

Dworkin, Taking Rights Seriously (Harvard University Press 1977). 
13 Dӧrr and Schmalenbach (n 9) 560; Jan Klabbers, ‘Reluctant Grundnormen: Article 31(3)(c) and 42 of 

the Vienna Convention on the Law of Treaties and the Fragmentation of International Law’ in Matthew 

Craven et al (eds), Time, History and International Law (Martinus Nijhoff 2007) 156. 
14 ILC Fragmentation of International Law Report (n 12) 211-212. 
15 On the different functions assigned to Article 31(3)(c) and their employment by international courts and 

tribunals, see: Richard Gardiner, Treaty Interpretation (OUP 2008) 278-291; Tarcisio Gazzini, 

Interpretation of International Investment Treaties (Hart Publishing 2016) 211. 
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of international law, leaning towards interpretive results that are coherent in different 

areas of the same legal system. Most importantly, systemic integration as manifested in 

Article 31(3)(c) may also function as a tool for the prevention of normative conflicts.16 In 

its study on fragmentation in international law, the ILC reflected on the full potential of 

systemic integration as an anti-fragmentation tool. Starting from the premise that in 

international law “there is a strong presumption against normative conflict”,17 the 

Commission identified harmonization as an instrument for solving normative conflicts – 

albeit recognizing that harmonization techniques have a fundamental limit, i.e. they may 

solve apparent conflicts, but not genuine ones.18 More precisely, the Commission 

considered interpretation as a necessary step in legal reasoning that logically precedes the 

identification of a conflict: harmonization via interpretation is thus fundamental to 

distinguish between genuine and apparent conflicts.19 In this respect, systemic integration 

is seen as a tool to avert apparent conflict and find “an appropriate accommodation 

between conflicting values and interests in international society”,20 thus contributing to 

the unity of the international legal order. 

According to the Commission, this harmonizing function of the interpretive activity 

has two interpretive presumptions21 as its corollaries. Such presumptions “underlie the 

idea of an inter-State legal order” and operate as “argumentative materials” for the 

interpreter.22 The first is a positive presumption: the parties to the treaty are taken to “refer 

to general principles of international law for all questions which [the treaty] does not itself 

 

 

 

16 Vassilis P Tzevelekos, ‘The Use of Art. 31(3)(c) of the VCLT in the Case Law of the ECtHR: An 

Effective Anti-Fragmentation Tool or a Selective Loophole for the Reinforcement of Human Rights 

Teleology’ (2010) 31 Michigan Journal of International Law 621. 
17 ILC Fragmentation of International Law Report (n 12) 25. 
18 Ibid, 27, quoting Christopher J Borgen, ‘Resolving Treaty Conflicts’ (2005) 37 George Washington 

International Law Review 573, 605-606. 
19 Ibid, 207. 
20 McLahlan (n 4) 319. 
21 Generally, legal presumptions are instruments that operate by reversing the burden of proof. Within the 

interpretive process, interpretive presumptions operate to the effect of directing the interpreter towards a 

certain meaning, while imposing the burden of proving a different meaning on the party who wish to 

challenge it. In this respect, presumptions can be defined in terms of a provisional truth, that can be 

displaced if evidence to the contrary effect is provided: Nicholas Rescher, Presumption and the Practices 
of Tentative Cognition (CUP 2006) 1. On presumptions in legal interpretation, see: Robert Kolb, 

Interprétation et création du droit international: esquisse d’une herméneutique juridique modern pour le 

droit international public (Bruylant 2006) 657-664. 
22 ILC Fragmentation of International Law Report (n 12) 234. The presumptions were previously articulated 

by: McLahlan (n 4) 311. 
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resolve in express terms or in a different way”.23 The second presumption is instead 

negative in nature, and provides that “in entering into treaty obligations, the parties intend 

not to act inconsistently with generally recognized principles of international law or with 

previous treaty obligations towards third States”.24 The Commission’s presumptions, 

which operate as two sides of the same coin, evoke a principle of restrictive interpretation 

tending towards the safeguard of other applicable rules of general and special 

international law.25 

It is important to note, however, that these appear to be weak presumptions. A 

distinction can indeed be traced between strong and weak interpretive presumptions, 

depending on what is required for their rebuttal – or, better, depending on the level of 

explicitness required for the indication of contrary intention. Whereas strong 

presumptions require clear and explicit language to be rebutted, the absence of which 

precludes any further inquiry, weak presumptions allow other means of interpretation to 

be employed to that effect, thus admitting implicit rebuttal or rebuttal through necessary 

implication.26 Although the Commission refrained from clarifying what it considered to 

be necessary to rebut these presumptions, some elements suggest they can properly be 

qualified as weak presumptions. At least with regards to the positive presumption, the 

possibility to rebut it “in express terms or in a different way” envisages the possibility of 

implicit rebuttal. Moreover, and most importantly, a strong interpretive presumption may 

appear at odds with the very provision of Article 31(3)(c) and with the overall features of 

the general rule of interpretation under Article 31 VCLT. On its face, Article 31(3)(c) 

VCLT merely requires other rules of international law to be “taken into account” and does 

not indicate specific means to rebut the presumptions flowing from it.27 More 

 

23 ILC Fragmentation of International Law Report (n 12) 234. 
24 Ibid. 
25 Kolb (n 21) 658. 
26 On the distinction between different types of interpretive presumptions based on their strength, see: 

Hanna Wilberg, ‘Judicial Remedies for the Original Breach?’ (2007) 4 New Zealand Law Review 713, 721 

ff; Hanna Wilberg, ‘Interpretive Presumptions Assessed against Legislators’ Understanding’ in Mark 

Elliott et al (eds), The Unity of Public Law?: Doctrinal, Theoretical and Comparative Perspectives (Hart 

Publishing 2018). Wilberg actually identifies three levels of strength for interpretive presumptions: weak, 
moderate and strong. Whereas weak presumptions merely require prima facie ambiguity to be triggered, 

moderate ones are available in the absence of any possible indication of contrary intention; finally, strong 

presumptions “support the adoption of a consistent reading even in the face of strong indications” of 

contrary intention, thereby requiring “the clearest of provisions to the contrary to rebut the presumption”. 

For the purpose of our analysis, a weak presumption overall corresponds to Wilberg’s ‘moderate’ level. 
27 See: Tzevelekos (n 16) 667, according to whom “the Article’s intended function is limited to simply 

introducing the conflicting norms into judicial reasoning so that a judge may assess their effect.” 
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significantly, an interpretive presumption requiring the use of clear and explicit language 

for its rebuttal would be contrary to the very essence of Article 31 VCLT, whose 

‘crucible’ approach precludes the attribution of decisive weight to any individual 

‘ingredient’ of the general rule.28 Indeed, a strong presumption would privilege textual 

explicitness to the extent that the interpretive result no longer derives from a combination 

of interpretive techniques, but from language, and language only. In this respect, it can 

be argued that similar presumptions cannot be accommodated by the provision of Article 

31(3)(c), or by the general rule of the Vienna Convention generally, and constitute 

deviations from it. By contrast, the Vienna Convention appears capable to accommodate 

weak presumptions that can be rebutted even implicitly, drawing indications of contrary 

intention from the combination of other interpretive techniques.29 

 

 
2. The complex applicability of Article 31(3)(c) VCLT to Security Council 

resolutions 

Analogical transposition of a rule, as often reaffirmed in our analysis, requires the 

identification of a similar rationale justifying the application of similar normative 

solutions to different situations. This principle also applies to the possible transposition 

of Article 31(3)(c) VCLT to Security Council resolutions. 

The rationale for the existence of the principle of systemic integration is, as the ILC 

put it, “understandable”. According to the Commission, systemic integration, as 

envisaged in Article 31(3)(c), is strictly connected to the horizontal nature of the 

relationship between sources of international law. The Commission explained that 

because “[a]ll treaty provisions receive their force and validity from general law, and set 

up rights and obligations that exist alongside rights and obligations established by other 

treaty provisions and rules of customary international law” and “[n]one of such rights or 

obligations has any intrinsic priority against the others”, “[t]he question of their 

relationship can only be approached through a process of reasoning that makes them 

 
 

28 ILC Report 1966 (n 6) 219-220. 
29 Kolb (n 21) 662. This conclusion is also shared by Alexander Orakhelashvili, The Interpretation of Acts 

and Rules in Public International Law (OUP 2008) 374, holding that, in the context of systemic integration, 

“it does not have to be the words that directly and expressly dispense with the customary rule; it is rather 

required … to identify ‘express provisions which are at variance with the continued operation of the relevant 

rules of international law’”. 
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article 31(3)(c) OTHER RULES OF 

INTERNATIONAL LAW 

TREATY 

appear as parts of some coherent and meaningful whole.”30 McLahlan similarly linked 

systemic integration to one of the characteristics which distinguishes international law 

from other legal systems, i.e. its horizontality, absent an omnicompetent legislature or a 

set of definite rules establishing relations of hierarchy between the various norms.31 

Because of the absence of an omnicompetent and rational legislature which can ensure 

coherence and cohesiveness at the moment of rule formation, it is up to the interpreter, 

when called upon to apply legal rules, to achieve such goals via systemic interpretation. 

Against this background, it is possible to question whether the principle of systemic 

integration included in Article 31(3)(c) VCLT can be transposed, sic et simpliciter, to the 

interpretation of sources like Security Council resolutions. As secondary acts of an 

international organization, resolutions are inserted into an institutional hierarchical 

structure and their interaction with other rules of international law always occurs through 

the prism of their constitutive instrument.32 The institutional nature of resolutions alters 

the ordinary horizontal relationship with other rules of international law, both general and 

particular. Far from being merely horizontal, this relationship becomes diagonal, as a 

result of the combination of the vertical-hierarchical relationship between secondary acts 

and their constitutive treaty, on the one hand, and the horizontal relationship between the 

constitutive treaty and other rules of international law, on the other. 

 

 

 
 

Fig. 1. The horizontal relationship between a treaty and other rules of international law 

 

 
 

 

 

 

 

 

 

 

30 ILC Fragmentation of International Law Report (n 12) 208. 
31 McLahlan (n 4) 282, 287. 
32 Benedetto Conforti, Le Nazioni Unite (Wolters Kluwer 2015) 492. 
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Fig. 2. The diagonal relationship between resolutions and other rules of international law 

 

 
In this context, the need for harmonization – particularly, its strength – is destined 

to be influenced by the normative content of the constitutive treaty, which provides for 

both the scope and the limits to the normative power of the organization’s organs. The 

extent to which the Security Council may interact with other rules of international law is 

necessarily the result of the specific set of constraints incumbent upon it on the basis of 

the UN Charter. 

The idea that the institutional background of resolutions may impact their 

relationship with other rules of international law, to the point of altering the ordinary 

operation of the principle of systemic integration, has received some attention in 

literature. Yet, when discussing the applicability of Article 31(3)(c) VCLT to Security 

Council resolutions, scholars have so far largely focused on the potential impact of one 

specific provision of the UN Charter, namely Article 103. Notoriously, Article 103 

provides that “[i]n the event of a conflict between the obligations of the Members of the 

United Nations under the present Charter and their obligations under any other 

international agreement, their obligations under the present Charter shall prevail.” The 

rule of priority embodied in the provision, which extends to the obligations stemming 
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from binding decisions of UN bodies, including the Security Council,33 entails that other 

international obligations incumbent upon member States, either conventional or 

customary,34 while remaining valid, will be set aside in case of conflict.35 

According to some scholars, the presence of Article 103 would reduce the 

importance of the rule of systemic integration for Security Council resolutions. According 

to Wood, the priority assigned to binding resolutions over other rules of international law 

by virtue of Article 103 entails that “the extent to which Security Council resolutions 

should be interpreted taking into account applicable rules of international law … depends 

in the last analysis on the intentions of the Security Council (as evidenced by the text of 

the resolution and the surrounding circumstances).”36 Specifically, the author submits that 

“[i]f it appears that the Council was intending to lay down a rule irrespective of prior 

obligations of States … then that intention would prevail; if, conversely, it appears that 

the Council was intending to base itself on existing legal rules … then its decisions ought 

to certainly be interpreted taking those rules into account.”37 In other terms, systemic 

integration would play no practical role in interpreting resolutions: Article 103 would 

introduce in the interpretive process the need to ascertain the Council’s original intention 

to safeguard or derogate other norms in each case, with no space left for the presumptive 

mechanisms deriving from Article 31(3)(c). In a similar fashion, Costelloe points at 

Article 103 as the critical provision for rejecting the applicability of Article 31(3)(c) to 

resolutions: according to the author, the interpretive significance of other rules of 

international law would be diminished due to the operation of Article 103 UN Charter.38 

Other scholars argue that Article 103 should instead result in an enhanced role of 

systemic integration in the interpretation of resolutions. According to Traoré, because the 

 

 

33 Rudolf Bernhardt, ‘Article 103’ in Bruno Simma (ed), The Charter of the United Nations: A Commentary 
(OUP 2002) 1295. 
34 On the scope of application of Article 103 as extending to customary obligations, see: Application of the 
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia Herzegovina v Yugoslavia 

(Serbia and Montenegro)) (Provisional Measures) [1993] ICJ Rep 325, Separate Opinion of Judge 

Lauterpacht, 440, para 110; ILC Fragmentation of International Law Report (n 12) 176. 
35 ILC Fragmentation of International Law Report (n 12) 170. 
36 Michael C Wood, ‘The Interpretation of Security Council Resolutions’ in Jochen A Frowein and Rüdiger 

Wolfrum (eds), Max Planck Yearbook of United Nations Law (vol 2, Kluwer 1998) 92. 
37 Ibid. 
38 Daniel Costelloe, Legal Consequences of Peremptory Norms in International Law (CUP 2017) 147. 

According to the author, the principle of interpretation embodied in Article 31(3)(c) would only apply in 

the relationship of Security Council resolutions with jus cogens. 
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consequences of the activation of the priority rule of Article 103 are particularly serious, 

the judge should engage in a strengthened effort to prevent the normative conflict through 

systemic interpretation.39 

Finally, Orakhelashvili agrees that “[o]ne important aspect in which the 

interpretation of resolutions can differ from that of treaties relates to the relevance of 

general international law”.40 However, the author takes the view that Article 103 is 

limited to establishing resolutions’ priority over conflicting treaties, but not over general 

international law. Thus, starting from the premise that “resolutions generally have to be 

seen as not prejudicing the operation of general international law”,41 the author supports 

the presumption that “the Council does not deviate from general international law unless 

the contrary intention is clear”.42 The suggested presumption appears, in any event, to be 

a weak one, as the author maintains that “[i]nterpretive methods can be used to establish 

that such intention is not present.”43 Because the presumption proposed by Orakhelashvili 

starkly resembles the same weak presumptions flowing from the principle of systemic 

integration, others have maintained that such proposal would not substantially modify the 

technique envisaged by Article 31(3)(c) VCLT.44 

Identifying Article 103 UN Charter as the critical provision in our discussion 

appears, however, as a misleading solution. Article 103 is notoriously a rule of priority, 

which operates as one of the tools for the solution of ordinary normative conflicts between 

sources of the same normative level.45 As such, it can be activated only after a conflict 

has been identified, which occurs as a result of an interpretive process. Because 

 

39 Sâ Benjamin Traoré, L’interprétation des résolutions du Conseil de sécurité des Nations Unies – 

Contribution à la théorie de l‘interprétation dans la société internationale (Helbing Lichtenhahn 2020) 

418. 
40 Alexander Orakhelashvili, Collective Security (OUP 2011) 44. 
41 Ibid. 
42 Alexander Orakhelashvili, ‘The Impact of Peremptory Norms on the Interpretation and Application of 
United Nations Security Council Resolutions’ (2005) 16 European Journal of International Law 59, 79-80. 
43 Ibid, 80. 
44 Paolo Palchetti, ‘L’interprétation des resolutions du Conseil de Sécurité à la lumière de l’avis de la Cour 

Internationale de Justice sur le Kosovo’ in Maurizio Arcari and Louis Balmond (eds), Questions de droit 

international autour de l’avis consultatif de la Cour Internationale de Justice sur le Kosovo (Giuffrè 2011) 

169-170. 
45 ILC Fragmentation of International Law Report (n 12) 169-170. The Commission unequivocally clarified 

that the activation of Article 103 UN Charter does not result in the invalidity of the conflicting obligations, 

which will be merely set aside and precluded from displaying their effects. See also: ILC, ‘Third Report on 

the law of treaties, by Sir Humphrey Waldock, Special Rapporteur’ in Yearbook of the International Law 

Commission, 1964, vol II, 36, observing that “the very language of Article 103 makes it clear that it 

prescribes the priority of the Charter, not the invalidity of treaties conflicting with it.” 
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interpretation and conflict resolution operate on different levels, Article 103 may hardly 

be assigned any particular weight in the evaluation of the transposability of Article 

31(3)(c) VCLT to Security Council resolutions. 

By contrast, the hypothesis that will be tested in this Chapter is that, in order to 

verify the applicability of systemic integration to the interpretation of Security Council 

resolutions, it is necessary to evaluate the extent to which the UN Charter imposes 

limitations to the power of the Security Council to disregard existing rules of international 

law. In this respect, the relevant UN Charter provisions to this end are arguably those 

aimed at regulating the exercise of Security Council’s powers. In order to reach a 

conclusion on the analogical transposition of Article 31(3)(c) VCLT to resolutions, it is 

of paramount importance to verify whether and to what extent the diagonal relationship 

between resolutions and other rules of international law can be accommodated by such 

rule, or whether adjustments are required in order to fully grasp the complex nature of a 

secondary act of an international organization. In carrying out such assessment, the 

following paragraphs will analyze the interpretive consequences of: (I) the vertical 

relationship between Security Council resolutions and the UN Charter; (II) the 

consequent diagonal relationship between resolutions and other rules of international law. 

 

 
SECTION I. 

SECURITY COUNCIL RESOLUTIONS AND THEIR RELATIONSHIP WITH THE UN CHARTER 

 
 

3. The principle of consistent interpretation 

It is often affirmed that the principle of consistent interpretation, as a hermeneutical 

canon, constitutes a sub-species of systemic integration, which directs interpreters 

towards conceiving a certain legal order as a coherent and complete whole.46 Although 

the need of coherence pertains to the entirety of a legal order, such need presents itself 

with different degrees of strength. The prescriptive strength of consistent interpretation 

varies greatly, depending on the relationship existing between the rules that need to be 

harmonized. In this respect, the existence of a hierarchy – i.e. a superior-subordinate 

 

46 Roberto Bin, ‘L’interpretazione conforme. Due o tre cose che so di lei’ (2015) 1 Rivista AIC 1, 1-3; 

Franco Modugno, ‘Interpretazione costituzionale’ (2019) 8 Annali della Facoltà Giuridica dell’Università 

di Camerino 55, 70. 
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relationship between two rules – renders such need particularly pressing. It entails a 

strong prescriptive strength of consistent interpretation as its corollary. Because the 

consequence of the inconsistency between the superior and the subordinate rule is the 

invalidity of the latter, the need to safeguard the operation of the subordinate rule to the 

best possible extent47 imposes on the interpreter the need to read it in conformity with the 

superior rule.48 Consistent interpretation within hierarchical legal relationships is thus a 

precise obligation of the interpreter to ensure a consistent result as far as possible, within 

the limits of the text.49 This is particularly evident in national legal systems providing for 

a centralized mechanism of judicial review, where the attempt at consistent interpretation 

often operates as a legal precondition for the activation of constitutional mechanisms for 

judicial review.50 It was authoritatively affirmed that “statutes are not to be declared null 

and void because it is possible to ascribe them an unconstitutional meaning … but because 

it is impossible to ascribe them a constitutional meaning”.51 The principle of consistent 

interpretation in hierarchical relationships thus constitutes a general principle of 

 

47 This general exigency of legal systems also finds recognition in the Vienna rules of interpretation. Indeed, 

the principle of effectiveness, which is considered to be embodied in the general rule under Article 31 

VCLT via both the good faith and the object and purpose rules, entails that there must be a presumption 
that terms and expressions used in a provision mean something, rather than nothing. The same principle 

can be applied to the provision or act as a whole, leading to a presumption in favour of the validity of legal 

acts. For the application of the principle of effectiveness to Security Council resolutions generally, see 

Chapter II. 
48 Bin (n 46) 3; Giorgio Pino, Teoria analitica del diritto I – La norma giuridica (Edizioni ETS 2016) 177. 
49 Clearly, consistent interpretation is not absolute. The presumption that flows from the principle is, indeed, 

necessarily rebuttable. As the European Court of Justice clarified in Pupino, “the principle of conforming 
interpretation cannot serve as the basis for an interpretation of national law contra legem.”: Case C-105/03, 

Criminal Proceedings against Maria Pupino [2005] ECR I-05285, para 47. See also, inter alia: Italian 

Constitutional Court, n. 349/2007, para 6.2, observing that “al giudice comune spetta interpretare la norma 

interna in modo conforme alla disposizione internazionale, entro i limiti nei quali ciò sia permesso dai testi 

delle norme” (emphasis added); Italian Constitutional Court, n. 219/2008, para 4, identifying in the littera 

legis the limit of consistent interpretation; Italian Constitutional Court, n. 110/2012, para 3. Constitutional 

law scholars have often reaffirmed the principle whereby the limit of consistent interpretation – namely, 

the condition for the rebuttal of the presumption of conformity – rests in the clarity of the littera legis. In 

other terms, the attempt at consistent interpretation cannot succeed in cases where it would imply a 

complete distortion of the text. In these cases, the clearly inconsistent rule shall be declared invalid. See: 

Luigi Mengoni, Ermeneutica e dogmatica giuridica – saggi (Giuffrè 1996) 103; Marco Ruotolo, ‘Alcuni 

eccessi nell’uso della “interpretazione conforme a…”’ (2007) 2 Giurisprudenza Costituzionale 1206; 
Marco Ruotolo, ‘Oltre i confini dell’interpretazione costituzionalmente conforme? A proposito della 

pronuncia della Cassazione sulla presunzione di adeguatezza della custodia cautelare in carcere per il delitto 

di violenza sessuale di gruppo’ (2012) 2 Rivista AIC 1, 17-18. 
50 In the Italian legal system, judges wishing to challenge the constitutionality of a statute are obliged to 

verify, first and foremost, whether the statute leaves margin for a constitutionally-oriented interpretation 

(‘interpretazione adeguatrice’) even if this is not immediately evident from statutory text. Similarly, the 

principle of Verfassungskonforme Auslegung is well-established in Germany: Harald Bogs, 

Verfassungskonforme Auslegung von Gesetzen unter besonderer Berücksichtigung der Rechtsprechung des 

Bundesverfassungsgerichts (Kohlhammer 1966). 
51 Italian Constitutional Court, n. 356/1996, para 4. Unofficial translation from Italian. 
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interpretation: originated in national legal systems, it has become a well-established 

principle in EU law52 and further regulates the relationship between national systems and 

international law.53 Even within the system of international law itself, the ILC has 

pronounced in favour of “strong interpretative principles which will resolve all or most 

apparent conflicts” in the case of prima facie conflicts between treaty provisions and jus 

cogens norms, flowing from the hierarchical superiority of the latter.54 

Based on the foregoing, it is possible to argue that consistent interpretation, in its 

highest degree of strength, is inherently linked to the identification of a hierarchical 

relationship between legal rules.55 Understanding whether and to what extent this 

principle can be applied to Security Council resolutions requires an assessment of whether 

these acts can be conceptualized in terms of hierarchical relationships with other rules. 

 

 
4. The presumption of conformity to the UN Charter 

 

52 Inter alia: Case 14/83, Von Colson and Kamann [1984] ECR 1891, para 26, holding that all authorities 

of Members States must interpret their national law in light of the wording and purpose of EC directives; 

Case C-106/89, Marleasing [1990] ECR I-4135. In the EU legal system, the principle of consistent 
interpretation operates on three levels: (i) national law must be interpreted in conformity with EU law; (ii) 

secondary EU law must be interpreted in conformity with primary law; (iii) EU law must be interpreted in 

conformity with international law. 
53 Gerrit Betlem and André Nollkaemper, ‘Giving Effect to Public International Law and European 

Community Law before Domestic Courts. A Comparative Analysis of the Practice of Consistent 

Interpretation’ (2003) 14 European Journal of International Law 569; Kolb (n 21) 663; Luigi Daniele, 

‘Vingt-cinq ans d’interprétation conforme: un principe encore en quête de définition?’ (2008) 4 Revue des 
affaires europeennes 705, 706; Francesco Salerno, Diritto internazionale: Principi e norme (CEDAM 

2008) 356 ff. 
54 ILC, ‘Draft Articles on Responsibility of States for Internationally Wrongful Acts, with commentaries’ 

(2001) UN Doc A/56/10, 85. The strength of consistent interpretation in favour of jus cogens is also well 

illustrated in: Oil Platforms (Islamic Republic of Iran v United States of America) (Judgment) [2003] ICJ 

Rep 161, Separate Opinion of Judge Simma, para 9, holding that if “general rules of international law are 

of a peremptory nature … then the principle of [systemic integration] turns into a legally insurmountable 

limit to permissible treaty interpretation.” See also: Costelloe (n 38) 90, arguing that there seems to be “a 

barely rebuttable presumption in international proceedings that States did not intend to derogate from such 

norms in the event of ambiguous treaty provisions, or where the treaty text is silent.” Note, however, the 

Costelloe appears to consider such strong presumption to fall within the provision of Article 31(3)(c) 

VCLT. It goes without saying that the principle of consistent interpretation regulating the relationship 
between treaties and jus cogens norms also applies, mutatis mutandis, to the relationship between Security 

Council resolutions and jus cogens norms. See: Sâ Benjamin Traoré, ‘Peremptory Norms and Interpretation 

in International Law’ in Dire Tladi (ed), Peremptory Norms of General International Law (Jus Cogens): 

Disquisitions and Disputations (Brill 2021). This principle has been recently upheld in: ILC, ‘Third report 

on peremptory norms of general international law (jus cogens) by Dire Tladi, Special Rapporteur’ (12 

February 2018) UN Doc A/CN.4/714, paras 150-159. The Special Rapporteur specifically linked consistent 

interpretation to the need to avoid the consequence of legal invalidity of the subordinate instrument in case 

of ascertained conflict, affirming that “it would be expected that, if at all possible, the consequences of 

invalidity be avoided through the rules of interpretation” (at para 157). 
55 In this regard, see: Daniele (n 53) 706; Costelloe (n 38) 151. 
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4.1. The UN Charter as a legal limit to Security Council’s action 

 
The political nature of the Security Council and the existence of legal limitations to its 

actions have been, for a long time, a fertile area of discussion.56 However, it is today 

generally accepted that the Security Council, notwithstanding its nature of a political 

organ endowed with discretionary powers, is not legibus solutus.57 In particular, the 

Security Council finds in the UN Charter the primary source of legal limits to its actions. 

The very Charter provisions confirm the existence of Charter-based legal 

limitations to the Security Council’s action. Under Article 24(2), in discharging its duties 

“the Security Council shall act in accordance with the Purposes and Principles of the 

United Nations”. A first observation to be drawn from the said provision is that, at a 

minimum, the purposes and principles enshrined in Articles 1 and 2 of the Charter 

constitute clear legal limits to Security Council’s action: an action inconsistent with those 

provisions would render the relevant decision of the Council ultra vires. Particularly with 

regards to purposes, scholars have also argued that, irrespective of the existence of Article 

24(2), acts of an international organization which do not pursue or in any event contradict 

its purposes should be considered as inherently ultra vires.58 

Whereas there is universal agreement on the identification of Articles 1 and 2 of the 

Charter as legal limits to the Security Council, disagreement remains as to whether these 

constitute the only Charter limitations to its action. Some take the view, indeed, that the 

express reference to Articles 1 and 2 in Article 24(2) UN Charter serves to exclude the 

recognition of other Charter-based limitations.59 Admittedly, this view finds support in 

 

56 Inter alia: Mohammed Bedjaoui, The New World Order and the Security Council: Testing the Legality 

of Its Acts (Martinus Nijhoff 1993); Terry D Gill, ‘Legal and Some Political Limitations on the Power of 

the UN Security Council to Exercise its Enforcement Powers under Chapter VII of the Charter’ (1995) 26 

Netherlands Yearbook of International Law 33; David Schweigman, The Authority of the Security Council 

under Chapter VII of the UN Charter – Legal Limits and the Role of the International Court of Justice 
(Kluwer Law International 2001); Erika de Wet, The Chapter VII Powers of the United Nations Security 

Council (Bloomsbury Publishing 2004); Michael Wood, ‘The Security Council’s Powers and their Limits’ 

(Hersch Lauterpacht Memorial Lectures, 8 November 2006, University of Cambridge). 
57 Prosecutor v Tadić, ‘Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction’, ICTY- 

IT-94-1, AC (2 October 1995) para 28; Questions of Interpretation and Application of the 1971 Montreal 

Convention arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v UK) (Preliminary 

Objections) [1998] ICJ Rep 9, Dissenting Opinion of Judge Jennings, 110. 
58 de Wet, The Chapter VII Powers (n 56) 192-193; Anne Peters, ‘Article 25’ in Bruno Simma et al (eds), 

The Charter of the United Nations: A Commentary (OUP 2012) 812. 
59 See, for instance: Questions of Interpretation and Application of the 1971 Montreal Convention Arising 

from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v United Kingdom) (Provisional Measures) 

(Order of 14 April 1992) [1992] ICJ Rep 3, Dissenting Opinion of Judge Weeramantry, 65, affirming that 
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the Charter’s preparatory works, during which Norway’s amendment proposing to extend 

the provision of Article 24(2) to the entire “provisions of the Charter” was rejected.60 

However, other scholars observe that such a restrictive interpretation would deprive the 

procedural limits to the Security Council, which are beyond doubt expressed in the 

Charter, of any relevance; moreover, textual references to the need of the Council to act 

in accordance with the entire Charter can be found in other provisions, such as Articles 

2(5) and 25.61 According to most scholars, Article 24(2) shall not be intended as an 

exhaustive list, but an open-ended one.62 

Irrespective of the interpretation of Article 24(2), the idea that the entire Charter 

functions as a legal limitation to Security Council’s action finds support in the 

constitutionalist view of the nature of constitutive instruments of international 

organizations. Horizontality and lack of hierarchy are generally considered a 

paradigmatic feature of international law and of its system of sources.63 However, while 

it is true that international law “has developed as a horizontal system of rights and 

obligations without hierarchies” amongst its sources, over time the international legal 

system has developed “some hierarchical features”.64 One of these hierarchical features 

pertains to the law of international organizations. The constitutive instruments of 

international organizations are considered treaties of a special nature, which create a new 

subject of international law endowed with some level of law-making autonomy for the 

 

 

 

the “limitation on the plenitude of the Security Council’s powers … must be restrictively interpreted and is 

confined only to the principles and objects which appear in Chapter I of the Charter.” In legal literature, the 

view is shared, inter alia, by: Vera Gowlland-Debbas, Collective Responses to Illegal Acts in International 
Law (Brill 1990) 451-452. 
60 See the original proposal in: United Nations Information Organization, Documents of the United Nations 

Conference on International Organization – San Francisco, 1945, Vol XI – Commission III, Security 

Council (United Nations Information Organization 1945) 770-771. 
61 Peters (n 58) 814. 
62 Bernd Martenczuk, Rechtsbindung und Rechtskontrolle des Weltsicherheitsrats (Duncker & Humblot 

1996) 158; Bernd Martenczuk, ‘The Security Council, the International Court and Judicial Review: What 

Lessons from Lockerbie?’ (1999) 10 European Journal of International Law 517, 534; Peters (n 58) 814; 

Benedetto Conforti, ‘Le rôle de l’accord dans le système des Nations Unies’ (1974) 142 RCADI 203, 209- 

210. 
63 Joost Pauwelyn, Conflict of Norms in Public International Law: How WTO Law Relates to other Rules 

of International Law (CUP 2003) 94; Mario Prost, ‘Sources and the Hierarchy of International Law: Source 

Preferences and Scales of Values’ in Samantha Besson and Jean d’Aspremont (eds), The Oxford Handbook 

of the Sources of International Law (OUP 2017) 641. 
64 Erika de Wet, ‘Sources and the Hierarchy of International Law: The Place of Peremptory Norms and 

Article 103 of the UN Charter within the Sources of International Law’ in Samantha Besson and Jean 

d’Aspremont (eds), The Oxford Handbook of the Sources of International Law (OUP 2017) 637. 
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achievement of its member States’ common goals.65 Within the “partial legal order”66 of 

the organization, the constitutive instrument enjoys the role of a constitution, laying down 

the powers attributed to the organization and the limits thereof.67 The consequence of this 

conceptualization is that the powers of the organization must be exercised in accordance 

with the legal constraints provided in the constitutive instrument itself.68 Where the 

constitutive instrument attributes normative powers to its organs, secondary acts adopted 

by those organs are hierarchically subordinate to, and must be exercised in conformity 

with, the constitutive instrument as a whole. Such hierarchy entails that a conflict between 

the constitutive instrument and secondary acts results in the invalidity of the latter.69 From 

this perspective, the UN Charter operates as a constitution within the UN legal system.70 

Consequently, Security Council decisions, as secondary law of the organization, “must 

conform to the Charter’s constitutional precepts”.71 As the ICTY Appeals Chamber 

famously affirmed in Tadić, being the Security Council “an organ of an international 

organization, established by a treaty which serves as a constitutional framework for that 

 

 

 
 
 

65 Legality of the Use by a State of Nuclear Weapons in Armed Conflict (Advisory Opinion) [1996] ICJ Rep 

66, para 19. 
66 The expression is borrowed from Hans Kelsen, General Theory of Law and State (Harvard University 
Press 1945) 99-100, according to whom the creation of a juridical person always entails the creation of a 

partial legal order which is separate, although related, to the total legal order within which that person is 
created. 
67 Generally, see: Riccardo Monaco, ‘Le caractère constitutionnel des actes institutifs des organisations 

internationales’ in Charles Rousseau (ed), La Communauté international: Mélanges offerts à Charles 

Rousseau (Pedone 1974) 153 ff. See also: Schweigman (n 56) 14. Our focus on the ‘constitutional’ nature 

of international organizations is functional to explain the consequences of such conceptualization on the 

interpretation of secondary acts; this focus, however, shall not be read as a denial of the dual nature of 

international organizations, which operate simultaneously as constitutions and as treaties. See, generally: 

Lorenzo Gasbarri, The Concept of an International Organization in International Law (OUP 2021). 
68 Anne Peters, ‘Global Constitutionalism Revisited’ (2005) 11 International Legal Theory 39, 44; Erika de 

Wet, ‘The International Constitutional Order’ (2006) 55 International and Comparative Law Quarterly 51, 

53; Hélène Raspail, ‘Contrôle de validité des actes juridiques des organisations internationales’ in Évelyne 

Lagrange and Jean-Marc Sorel (eds), Droit des organisations internationales (LGDJ 2013) 938; Conforti 

(n 32) 491. 
69 Martenczuk (n 62) 534; Pauwelyn (n 63) 285. 
70 Our conclusion only relates to the role of the UN Charter within the institutional legal system of the UN, 

and does not relate to the debate over the UN Charter as the constitution of the international community. 

For an illustration of the latter position, see: Bardo Fassbender, The United Nations Charter as the 

Constitution of the International Community (Martinus Nijhoff 2009). 
71 Peters (n 57) 815. See also Pauwelyn (n 63) 146; Prosecutor v Ayyash et al (24 October 2012) STL-11- 

01/AC/AR90.1, Partially Dissenting Opinion of Judge Baragwanath, para 61, affirming that in case of “an 

inconsistency between a resolution of the Security Council and the Charter … the Charter must prevail”; 

IDI, ‘Review of Measures Implementing Decision of the Security Council in the Field of Targeted 

Sanctions – Final Resolution’ (12th Commission, 9 September 2017) art 3(1). 
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organization”, it is subject “to certain constitutional limitations, however broad its powers 

under the constitution may be”.72 

 

 
4.2. The presumption of conformity to the UN Charter as a reflection of resolutions’ 

subordination to their constitutive instrument 

As above illustrated, legal systems inherently aspire to avert normative conflicts, 

particularly those that result in subordinate legal rules being null and void. In this respect, 

the existence of a hierarchy between the constitutive instrument and the acts of organs of 

the international organization naturally leads to the development of techniques of legal 

argumentation aimed at reducing, as far as possible, the emergence of such conflicts. 

A controversial technique, elaborated by the ICJ since Certain Expenses is the 

presumption of validity of actions taken by political organs of the United Nations: 

according to the Court, “when the Organization takes action which warrants the assertion 

that it was appropriate for the fulfilment of one of the stated purposes of the United 

Nations, the presumption is that such action is not ultra vires”.73 In Lockerbie, at the 

provisional measures stage, the Court applied the presumption of validity to Security 

Council resolution 748, thereby refraining from inquiring into the validity thereof.74 Such 

technique has been criticized for representing a “deferential standard of review”,75 or in 

any event for being a policy statement by the Court, used as a political assurance that 

decisions of UN political organs will not easily be invalidated.76 As one author put it, 

 

 

72 Tadić, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction (n 57) para 28. 
73 Certain Expenses of the United Nations (Advisory Opinion) [1962] ICJ Rep 151, 168. In the Namibia 

Advisory Opinion, the Court reiterated that “[a] resolution of a properly constituted organ of the United 
Nations which is passed in accordance with that organ’s rules of procedure, and is declared by its President 

to have been so passed, must be presumed to have been validly adopted”: Legal Consequences for States 

of the Continued Presence of South Africa in Namibia (South West Africa) Notwithstanding Security 

Council Resolution 276 (1970) (Advisory Opinion) [1971] ICJ Rep 16, para 20. The presumption of 

legality/validity of Security Council resolutions was also upheld in: STL, ‘Decision on the Defence Appeals 

against the Trial Chamber’s “Decision on the Defence Challenges to the Jurisdiction and Legality of the 

Tribunal”’ (24 October 2012) STL-11-01/PT/AC/AR90.1, Separate and Partially Dissenting Opinion of 

Judge Riachy, paras 11-16, holding that whereas the presumption is, in theory, rebuttable, it becomes 

irrebuttable in practice due to the absence of a mechanism of judicial review of Security Council 

resolutions. 
74 See: Martenczuk (n 62) 539. 
75 Geoffrey R Watson, ‘Constitutionalism, Judicial Review, and the World Court’ (1993) 34 Harvard 

International Law Journal 1, 13-17. 
76 Martenczuk (n 62) 539. 
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“presumptions in favour of the legality of political decisions may be sufficient to answer 

the disquiet of those who fear that judicial review of the Security Council’s decision will 

undermine its ability to respond quickly and effectively to threats to international peace 

and security”.77 Others have however suggested that the presumption shall not be used as 

a tool to undermine a court’s judicial function, and thus shall be intended as rebuttable, 

assigning to the State seeking to challenge the validity of a resolution the burden of 

proving its ultra vires nature.78 

Differently from the presumption of validity, the principle of consistent 

interpretation presupposes the interpreter’s engagement in an exercise of interpretation. 

Far from being deferential to the organ adopting the decision under scrutiny, this 

technique aims at the identification of an interpretive result which safeguards the validity 

of the act even beyond or against the organ’s true will. It is submitted that such technique 

may well find application to the relationship between the constitutive instruments and 

secondary acts of international organizations, as a tool for reducing the space for 

invalidity of the latter. It is thus possible to share the scholarly view according to which 

secondary acts must be interpreted “in accordance with the constitutive instrument of the 

organization, a form of constitutional interpretation resulting from the hierarchy of 

norms.”79 This conclusion finds confirmation in some judicial practice concerning the 

interpretation of other secondary acts of international organizations.80 

 
 

 

77 Ronald St. John Macdonald, ‘Changing Relations between the International Court of Justice and the 

Security Council of the United Nations’ (1994) 31 Canadian Yearbook of International Law 3, 28. 
78 Dapo Akande, ‘The International Court of Justice and the Security Council: Is There Room for Judicial 

Control of Decisions of the Political Organs of the United Nations?’ (1997) 46 International and 

Comparative Law Quarterly 309, 342. 
79 Markus Benzing, ‘International Organizations or Institutions, Secondary Law’ Max Planck Encyclopedia 

of Public International Law (OUP 2007) para 47. See also: Pauwelyn (n 63) 146; Orakhelashvili, The 

Impact of Peremptory Norms (n 42) 79; Chittharanjan F Amerasinghe, Principles of the Institutional Law 
of International Organizations (CUP 2005) 64; Efthymios Papastavridis, ‘Interpretation of Security 

Council Resolutions under Chapter VII in the Aftermath of the Iraqi Crisis’ (2007) 56 International & 

Comparative Law Quarterly 83, 110; Nico Krisch, ‘Introduction to Chapter VII: The General Framework’ 

in Bruno Simma et al (eds), The Charter of the United Nations: A Commentary (OUP 2012) 1265; Traoré 

(n 39) 369 ff. For one author, the need to interpret resolutions in conformity with the UN Charter-based 

limits to Security Council’s powers may also derive from the general principle of good faith in 

interpretation: Hanna Bourgeois, ‘‘All Necessary Means’ to Protect Civilians – The Interpretation and 

Implementation of UN Security Council Mandates Authorising the Protection of Civilians’ [2020] Journal 

of International Peacekeeping 1, 18. 
80 Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to Activities in 

the Area (Advisory Opinion of 1 February 2011) ITLOS Reports 2011, para 93. According to the Chamber, 

regulations adopted by the International Seabed Authority “are instruments subordinate to the Convention, 
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With respect to the relationship between Security Council resolutions and the UN 

Charter, practice related to international proceedings offers some evidence of acceptance 

of this principle. Already in the Namibia case, judge de Castro re-framed the presumption 

of validity of resolutions by shifting its scope of application from the review phase to the 

interpretive phase. In that context, the judge observed that “a resolution can only be 

criticized if it is demonstrably absolutely impossible to find any reason whatsoever, even 

a debatable one, upon which an interpretation favourable to the validity of the resolution 

may be based.”81 The judge appeared to conceive the presumption of validity elaborated 

by the Court not as a tool for judicial restraint, but rather as a principle that results in a 

specific interpretive directive for the judge. The presumption of validity was thus 

conceived as a principle prescribing the interpreter to make the best possible effort to 

construe the content of a resolution in a way that renders it consistent with its founding 

instrument, and consequently valid. Read under this light, the statement is hardly different 

from the obligation to attempt at consistent interpretation before concluding that an act is 

invalid, as the one expressly designed by some constitutional courts at the national level.82 

Other general statements reaffirming the need to interpret Security Council 

resolutions in conformity with the UN Charter can be found in the practice of States in 

international proceedings. In its written submissions in the Lockerbie case, Libya 

professed its adherence to the principle whereby resolutions must be interpreted in such 

a way as to ensure their consistency with the Charter, specifically linking this technique 

to the resolutions’ subordination to the constitutive instrument from which the Council 

draws its powers.83 Similarly to the position of judge de Castro in Namibia, the State 

maintained that the presumption of validity of Security Council resolution entails, as its 

corollary, the interpreter’s obligation to choose, among the many possible interpretation, 

the one which ensures the resolution’s conformity with the Charter.84 

 

which, if not in conformity with it, should be interpreted so as to ensure consistency with its provisions.” 

Emphasis added. 
81 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) 

Notwithstanding Security Council Resolution 276 (1970) (Advisory Opinion) [1971] ICJ Rep 16, Separate 

Opinion of Judge de Castro, 185. 
82 See para 3 in this Chapter. 
83 Questions of Interpretation and Application of the 1971 Montreal Convention Arising from the Aerial 

Incident at Lockerbie (Libyan Arab Jamahiriya v United Kingdom) (Provisional Measures) (Order of 14 

April 1992) [1992] ICJ Rep 3, Reply of the Great Socialist People’s Libyan Arab Jamahiriya, 81, paras 

3.29-3.30. 
84 Ibid, 81, para 3.30. 
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Against this background, the presumption of conformity to the UN Charter arguably 

constitutes an expression of the constitutionalist view of the Charter, which 

conceptualizes the relationship between the founding instrument and the secondary acts 

of the organization in terms of a hierarchical relationship. The presumption is thus the 

necessary interpretive consequence of such conceptualization. The following sections of 

this Chapter will be devoted to analyze the further interpretive consequences of 

resolutions’ hierarchical subordination to the Charter on the relationship between 

resolutions and other rules of international law. Taking into account some of the fields of 

Security Council action which have proved problematic from the viewpoint of the attempt 

at consistent interpretation, the study will assess the interpretive approaches of the various 

interpreters of resolutions with a view to verifying whether the emerging trends appear 

compatible with Article 31(3)(c) VCLT or whether they evidence the need for a partial 

adaptation of the Vienna method to the specific nature of resolutions as secondary acts of 

an international organization. 

 

 

 

SECTION II. 

 

SECURITY COUNCIL RESOLUTIONS AND THEIR RELATIONSHIP WITH OTHER RULES OF 

INTERNATIONAL LAW IN THE INTERPRETIVE PROCESS 

 

As illustrated in the previous paragraphs, the presumption against normative conflicts in 

a given legal order results in the affirmation of interpretive presumptions aimed at 

ensuring consistency between different legal rules. The strength of these presumptions, 

however, varies in relation to the normative relationship between the rules. Weak 

interpretive presumptions, such as those flowing from Article 31(3)(c) VCLT, are 

sufficient to fulfill the need for harmonization of rules of the same legal rank. By contrast, 

the existence of a hierarchical relationship between rules, whereby the subordinate rule 

would be invalidated in case of conflict with the superior rule, justifies the development 

of stronger interpretive presumptions. By assigning a decisive role to the literal canon, 

strong presumptions are meant to reduce the possibility of conflict to the best possible 

extent. In the context of Security Council resolutions, the UN Charter’s hierarchical 

superiority – and, consequently, its role in determining the extent to which the Security 



206  

Council is allowed to disregard international law in the exercise of its powers – is likely 

to affect resolutions’ relationship with other rules of general international law.85 The 

application of a presumption of conformity to the UN Charter to resolutions may, indeed, 

alter the ordinary operation of Article 31(3)(c) VCLT by justifying the application of 

strong interpretive presumptions incompatible with it. 

The idea of applying presumptive techniques to the interpretation of Security 

Council resolutions as tools for conflict-avoidance has often resurfaced in the practice of 

international interpreters and in legal literature. These proposals shall therefore be 

evaluated on the basis of a detailed analysis, aimed at assessing, on the one hand, the level 

of strength of these presumptions – and, consequently, their compatibility with the Vienna 

Convention method – and, on the other hand, the theoretical reasons that have led to their 

elaboration. Finally, the analysis will evaluate whether the possible elaboration of 

different techniques applicable to different resolutions evidences a fragmented 

interpretive regime for resolutions or whether this phenomenon can ultimately be 

qualified as a reflection of a unified principle of consistent interpretation of Security 

Council resolutions to the UN Charter as a special interpretive technique applicable to 

those acts. 

 

 
5. The presumption of conformity to human rights 

5.1. The Security Council and human rights 

 
The relationship between Security Council’s action for the maintenance of international 

peace and security and human rights is among the most highly discussed issues in 

international law. 

On the one hand, legal literature has analyzed at length the positive action of the 

Security Council in the field of human rights, highlighting the progressive role assumed 

by the organ in the promotion and protection of human rights. In the Charter’s original 

design, the Council was not intended to play a role in the field of human rights. Moreover, 

during the Cold War, human rights were considered as a sensitive topic to be addressed 

 

 

85 Generally, see: Evelyne Lagrange, ‘Le Conseil de sécurité des Nations Unies peut-it violer le droit 

international?’ (2004) 2 Revue belge de droit international 568. 
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within an already deadlocked Council. Yet, with the end of the Cold War, the Council 

increasingly engaged with human rights concerns and progressively developed its own 

function as an “enforcer of human rights”.86 After abandoning an early “linguistic phobia” 

that prevented it from referring explicitly to human rights, the Council progressively 

included human rights vocabulary in its resolutions and started to treat human rights and 

related issues as themes in its agenda.87 Crucially, the Council has enlarged the notion of 

threat to the peace as to include serious human rights violations or threats thereof and has 

thereby utilized its binding powers under Chapter VII, both involving and not involving 

the use of force, to address such threats. According to Gowlland-Debbas, “human rights 

… now forms a component part of the security fabric.”88 
 

On the other hand, and paradoxically, effective implementation of Security Council 

resolutions, including those that are adopted in the exercise of this human rights 

enforcement function, may itself create a tension with human rights. Security Council 

decisions have the potential to negatively interfere with individuals’ fundamental rights, 

giving rise to conflicting obligations for States. In the last decades of Security Council 

practice, several types of resolutions have been identified as creating potential conflict 

with human rights. These primarily include sanctions resolutions, both those imposing 

economic sanctions on States and targeted sanctions on individuals. Notoriously, the 

latter were created out of the desire to avoid larger impact on the economic, social and 

cultural rights of populations;89 yet, targeted sanctions, too, have revealed their potential 

interference with individual’s human rights. Security detention in UN-authorized military 

operations is also an area where potential tensions with human rights have been identified. 

The actual and potential tension between Council resolutions and human rights has 

led international actors, including States, national and international courts and scholars, 

to ruminate on the complex dynamic of this relationship with a view to determine the 

precise scope of States’ obligations. States have shown a tendency to conceive this tension 

in terms of a normative conflict, to be solved by assigning primacy to UN obligations by 

 

86 Vera Gowlland-Debbas, ‘The Security Council as Enforcer of Human Rights’ in Bardo Fassbender (ed), 

Securing Human Rights? Achievements and Challenges of the UN Security Council (OUP 2011) 36 ff. 
87 Security Council Report, ‘Human Rights and the Security Council – An Evolving Role’ (Research 

Report, January 2016) 9-10. 
88 Gowlland-Debbas (n 86) 72. 
89 Generally, see: Matthew Craven, ‘Humanitarianism and the Quest for Smarter Sanctions’ (2002) 13 

European Journal of International Law 43. 
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virtue of Article 103 UN Charter. In terms of judicial response, however, the primacy 

assigned to Security Council resolutions based on the combined operation of Articles 25 

and 103 UN Charter has not always been accepted without resistance. National and 

regional courts have offered different conceptualizations of the tension between 

resolutions and human rights, developing innovative strategies aimed, in most cases, at 

prioritizing the protection of human rights. The experience of European courts, both 

nationally and regionally, is particularly significant in this respect. Scholarly works 

dedicated to the analysis of European courts’ judicial responses to the human rights 

challenges brought by certain Security Council resolutions have created a taxonomy of 

the courts’ approaches, essentially distinguishing between ‘subordination’, ‘detachment’ 

and ‘harmonization’ approaches.90 The following paragraphs will assess the different 

approaches adopted by these courts, with a view to unveil the potential of interpretive 

techniques such as interpretive presumptions to act as useful tools of conflict-avoidance 

in the interpretation of Security Council resolutions potentially affecting human rights. 

 

 
5.2. Assuming conflict between resolutions and human rights: the ‘subordination’ 

and ‘detachment’ approaches 

The tension between Security Council resolutions and human rights has been addressed, 

for significant time and by several courts, through approaches of ‘subordination’ and 

‘detachment’. The key difference in these approaches relates to the outcome of the 

decisions. Under the subordination approach, courts recognize, through the application of 

Article 103 UN Charter, the prevalence of UN obligations over conflicting fundamental 

rights.91 Under the detachment approach, courts are able to circumvent the application of 

Article 103 by endorsing a strictly dualist approach.92 

A subordination approach can be witnessed in both national cases and the case-law 

of the Court of Justice of the EU (CJEU). The most notable example is offered by the first 

episode of the Kadi saga, i.e. the judgments of the then Court of First Instance of the EU 

(CFI) of 2005. The Kadi case notoriously involved the EU implementation of the targeted 

 

90 Kushtrim Istrefi, European Judicial Responses to Security Council Resolutions: A Consequentialist 

Assessment (Brill 2019). 
91 Ibid, 89. 
92 Ibid, 99. 
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sanctions regime established by the Security Council, acting under Chapter VII of the 

Charter, in resolution 1267 (1999) and follow-up resolutions. The relevant resolutions 

empowered the Al Qaida Sanctions Committee to identify and list individuals and 

organizations suspected to be associated with the Taliban and Al Qaida, and imposed on 

member States the obligation to implement a sanction regime – consisting in a travel ban, 

an asset freeze and an arms embargo – against those listed. No mechanism for delisting 

was originally envisaged by the sanction regime. Mr. Kadi, Mr. Yusuf and the Al 

Barakaat International Foundation turned to the EU judicial system to challenge 

Regulation 881/2002, which implemented the sanction regime at the EU level. The 

applicants claimed a violation of their rights to a fair hearing, to property and to effective 

judicial review, as recognized in the EU legal system. In that occasion, the CFI affirmed 

that, provided that the resolutions did not violate norms of jus cogens, the bench was not 

competent to judicially review them.93 This finding flew from the Court’s assessment of 

the relationship between the UN Charter and the legal order of the then European 

Community. The bench, indeed, reiterated that the relationship between the UN Charter 

and other international treaties is regulated by the rule of primacy laid down in Article 

103 UN Charter.94 As a result, “[r]esolutions adopted by the Security Council under 

Chapter VII of the Charter of the United Nations are … binding on all the Member States 

of the Community which must therefore, in that capacity, take all measures necessary to 

ensure that those resolutions are put into effect”, including by leaving unapplied any 

provision of Community law that constitutes a bar to the proper performance of UN 

obligations.95 In a similar fashion, a subordination approach was endorsed by the national 

judiciaries of UK in Al-Jedda – a case concerning the compatibility with human rights of 

Mr. Al-Jedda’s internment for security reasons in Iraq carried out by British forces on the 

basis of a Security Council mandate – and of Switzerland in Nada and Al-Dulimi – both 

cases concerning, once again, the compatibility with human rights of UN targeted 

sanctions regimes. Each case was later referred to the European Court of Human Rights 

(ECtHR), as illustrated in the following paragraph. In the Al-Jedda proceedings, UK 

 
93 Case T-315/01, Yassin Adullah Kadi v Council of the European Union and Commission of the European 

Commmunities [2005] ECR II-3649 (21 September 2005) paras 221 ff; Case T-306/01, Ahmed Ali Yusuf 

and Al Barakaat International Foundation v Council of the European Union and Commission of the 

European Communities [2005] ECR II-3533 (21 September 2005) paras 272 ff. 
94 Kadi (n 93) paras 183-184; Yusuf and Al Barakaat (n 93) paras 233 ff. 
95 Kadi (n 93) paras 189-190; Yusuf and Al Barakaat (n 93) paras 239-240. 
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courts at all stages found that internment for security reasons could be considered as a 

measure authorized by the Security Council under Chapter VII, thus prevailing, by virtue 

of Articles 25 and 103 UN Charter, over conflicting human rights of the applicant, 

including those enshrined in the European Convention on Human Rights (ECHR).96 A 

similar line of reasoning was upheld by the Swiss Federal Tribunal, which reaffirmed the 

prevalence of UN obligations over the rights recognized by the European Convention on 

Human Rights through Article 103, with the only exception of rights which have the status 

of jus cogens.97 As is evident from the judgments’ reasoning, the courts always relied on 

the premise that a conflict between the normative content of the resolutions in question 

and individual rights existed, and proceeded to solve it by having recourse to the rule of 

primacy established in Article 103, disregarding the possibility of harmonization between 

the competing regimes.98 

As to the detachment approach, this is well illustrated in the subsequent episodes of 

the Kadi saga. Deciding on the Kadi and Al-Barakaat appeal in 2008 (in the so-called 

Kadi I judgment), the Grand Chamber of the CJEU ruled in favour of the applicant and 

proceeded to annul the contested regulation. In direct contrast with the CFI’s decision of 

2005, the Grand Chamber engaged in a full judicial review of the relevant EU legislation 

implementing Security Council resolutions, judicial review of all EU legal acts being 

considered as an essential component of the constitutional architecture of the EU legal 

system.99 In the Court’s view, such review was permissible insofar as “the EC Treaty 

[creates] an autonomous legal system which is not to be prejudiced by an international 

agreement”.100 More specifically, the Court dismissed the ‘primacy’ argument, affirming 

that any “alleged absolute primacy” of Security Council resolutions on the international 

level would not affect the hierarchy of norms within the Community legal order, and in 

 
 

 

96 R (Al-Jedda) v Secretary of State for Defence [2005] EWHC 1809; R (Al-Jedda) v Secretary of State for 

Defence [2006] EWCA Civ 327, [2007] QB 621; R (Al-Jedda) v Secretary of State for Defence [2007] 

UKHL 58. 
97 Swiss Federal Tribunal, Youssef Nada v State Secretariat for Economic Affairs and Federal Department 

of Economic Affairs, Case No 1A 45/2007, Administrative Appeal Judgment (14 November 2007); Swiss 

Federal Tribunal, A v Federal Department of Economic Affairs, Case No 2A 783/2006, 2A 784/2006, B2A 
785/2006, Administrative Appeal Judgment (23 January 2008). 
98 Istrefi (n 90) 89. 
99 Joined Cases C-402/05 P and C-415/05 P, Kadi and Yusuf v Council and Commission [2008] ECR I- 

6351, paras 290, 326. 
100 Ibid, para 316. 
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particular it would not extend to the primary law of the Community.101 Accordingly, the 

Court found that “the obligations imposed by an international agreement cannot have the 

effect of prejudicing the constitutional principles of the EC Treaty, which include the 

principle that all Community acts must respect fundamental rights”.102 By narrowing the 

focus of its review on its internal legal order in a radical dualist fashion, the Grand 

Chamber was able to circumvent the application of Article 103 UN Charter and reject the 

primacy of UN obligations.103 The Court’s approach was confirmed in 2013, in the CJEU 

Kadi II judgment, where the Court reaffirmed its understanding of the EU and the 

international legal order as autonomous and separate legal orders.104 Admittedly, the 

CJEU appeared willing to establish a connection between the two legal orders when it 

recognized that the protection of fundamental rights and freedoms are “shared values of 

the UN and the European Union”.105 Yet, as it has been observed, the CJEU actually made 

no attempt to discuss such rights under a global perspective, as “[t]he values it applie[d] 

[were] not ‘shared values’, but ‘fundamental rights guaranteed by the European 

Union’.”106 Once again, no attempt at harmonization was made between the prima facie 

conflicting obligations. 

Despite reaching polar opposite outcomes, these two approaches share one 

fundamental feature which relates to the premises that ground the judges’ legal reasoning. 

In both cases, judges assumed the existence of a normative conflict between the 

obligations stemming from a Security Council resolution and human rights, one whereby 

“giving effect to one international obligation unavoidably leads to the breach of another 

obligation”.107 The identification of a conflict appears as the point of departure of judges’ 

 

101 Ibid, paras 305-308. 
102 Ibid, para 285. 
103 Larissa van den Herik and Nico Schrijver, ‘Eroding the Primacy of the UN System of Collective 

Security: The Judgment of the European Court of Justice in the Cases of Kadi and Al Barakaat’ (2009) 5 

International Organizations Law Review 329, 336; Enzo Cannizzaro, ‘Security Council Resolutions and 

EC Fundamental Rights: Some Remarks on the ECJ Decision in the Kadi Case’ (2009) 28 Yearbook of 

European Law 593, 598; Christian Tomuschat, ‘The Kadi Case: What Relationship is there between the 

Universal Legal Order under the Auspices of the United Nations and the EU Legal Order?’ (2009) 28 
Yearbook of European Law 654, 659-660; Gráinne de Búrca, ‘The European Court of Justice and the 

International Legal Order After Kadi’ (2010) 51 Harvard International Law Journal 1. 
104 Joined Cases C-584/10 P, C-593/10 P and C-595/10 P, European Commission and Others v Yassin 

Abdullah Kadi [2013] ECR 00000, para 68. 
105 Ibid, para 131. 
106 Devika Hovell, ‘Kadi: King-Slayer or King-Maker? The Shifting Allocation of Decision-Making Power 

between the UN Security Council and Courts’ (2016) 79 The Modern Law Review 147, 161. 
107 Erika de Wet and Jure Vidmar (eds), Hierarchy in International Law: The Place of Human Rights (OUP 

2012) 1. 
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legal reasoning, with the identification of the prevailing obligation as the result. The most 

remarkable feature of these approaches is therefore the significant lack of consideration 

for the interpretive phase. By neglecting a more comprehensive interpretive effort, these 

approaches overlook interpretation’s potential harmonizing effect, i.e. the ability 

interpretive techniques to identify apparent normative conflicts and distinguish them from 

genuine ones. 

Both the subordination and the detachment approaches have indeed attracted 

significant scholarly criticism. The detachment approach adopted by the CJEU in Kadi 

has been heavily criticized for its potential to devalue the body of international human 

rights law and its very recognition by the UN Charter. As scholars have observed, the 

same result that the Court was eager to achieve, i.e. prioritizing the protection of human 

rights, could have been reached by pursuing an internationalist argumentation, 

recognizing that human rights principles are not exclusive to the EU legal system, but that 

“also the Security Council is bound by these provisions in the exercise of its powers.”108 

By contrast, in basing its benchmarks for the protection of individual’s rights purely on 

EU law, and in assuming the existence of a normative conflict as a premise of its legal 

reasoning, the CJEU fueled the narrative of an irreconcilable conflict between UNSC 

sanctions regimes and domestic or regional regimes endorsing the protection of human 

rights, further contributing to fragmentation.109 In addition, and understandably, the Kadi 

approach has been criticized for causing “sweeping practical difficulties” to member 

States.110 On its part, the subordination approach may be seen as less harmful to the unity 

of international law, but is still grounded on the premise that the Security Council intends 

to disregard human rights in discharging its duties,111 an assumption which, as further 

elaborated in the following paragraph, runs counter to international law’s strong 

presumption against normative conflict.112 In this regard, Klabber’s observation that “the 

 

 

108 Peter Hilpold, ‘EU Law and UN Law in Conflict: The Kadi Case’ in Armin von Bogdandy and Rüdiger 

Wolfrum (eds), Max Planck Yearbook of United Nations Law (vol 13, Brill 2009) 165. 
109 Erika de Wet, ‘From Kadi to Nada: Judicial Techniques Favouring Human Rights over United Nations 

Security Council Sanctions’ (2013) 12 Chinese Journal of International Law 787, 799; Erika de Wet, 

‘Judicial Challenges to the Security Council’s Use of Sanctions’ in Jeremy Farrall and Hilary Charlesworth 

(eds), Strengthening the Rule of Law through the UN Security Council (Routledge 2016) 199. 
110 Jean d’Aspremont and Frédéric Dogagne, ‘Kadi: The ECJ’s Reminder of the Elementary Divide 

Between Legal Orders’ (2008) 5 International Organizations Law Review 371, 377. 
111 Istrefi (n 90) 89-90. 
112 ILC Fragmentation of International Law Report (n 12) 25. 
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international legal order has far more to offer than the stark choice between blind 

obedience and outright disobedience” appears more than significant.113 

 

 
5.3. Human rights as an ‘interpretive constraint’: the presumption of conformity 

elaborated by the ECtHR as a strategy for conflict-avoidance 

As anticipated, both the subordination and, particularly, the detachment approaches of 

EU courts have been subject to scholarly criticism. These approaches share the premise 

of an irreconcilable normative conflict between different obligations incumbent upon 

States as a result of the adoption of binding Security Council resolutions interfering with 

human rights. However, as the ILC Report on Fragmentation clearly expressed, 

interpretation logically precedes the ascertainment of a normative conflict. In the 

Commission’s words, “[i]nterpretation does not intervene only once it has already been 

ascertained that there is a conflict. Rules appear to be compatible or in conflict as a result 

of interpretation.”114 Additionally, following the presumption against normative conflict, 

in case of a prima facie conflict between obligations, interpreters shall attempt at 

harmonizing them, i.e. at construing them as a set of compatible obligations. 

Against this background, the ECtHR’s case-law offers the example of a significant 

attempt at judicial harmonization between two apparently conflicting sets of obligations, 

touching upon the relationship between binding Security Council resolutions and human 

rights provisions as included in the ECHR. Through its landmark judgments in Al-Jedda, 

Nada and Al-Dulimi, the ECtHR departed from the mainstream premise of normative 

conflict, and crafted its own specific interpretive technique of harmonization between the 

Convention and obligations stemming from binding Security Council resolutions. This 

technique, which takes the form of a presumption of conformity of Security Council’s 

action to fundamental principles of human rights, is therefore to be seen as a judicial 

strategy for conflict-avoidance. 

Such technique was first elaborated in the Al-Jedda v UK case. The applicant, Mr. 

Al Jedda, claimed a violation of Article 5(1) of the ECHR concerning right to liberty, as 

 

113 Jan Klabbers, ‘Book Review: Antonios Tzanakopoulos, Disobeying the Security Council: 
Countermeasures against Wrongful Sanctions’ (2011) 8 International Organizations Law Review 483, 489. 
114 ILC Fragmentation of International Law Report (n 12) 207. 
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a result of his 3-year internment for security reasons without charges in Iraq by British 

military forces acting pursuant to Security Council resolution 1546 (2004). Before turning 

to the ECtHR, the applicant had challenged the lawfulness of his detention before 

domestic courts. As anticipated, all domestic courts had concluded that Security Council 

resolutions 1546, which authorized the Multinational Force in Iraq to take “all necessary 

measures to contribute to the maintenance of security and stability in Iraq, in accordance 

with the annexed letter from the US Secretary of State”,115 allowed internment for security 

reasons and took precedence over States’ obligations under the ECHR by virtue of the 

combined operation of Articles 25 and 103 UN Charter.116 As explained by Lord Bingham 

before the House of Lords, emphasis on the special character of the European Convention 

as a human rights instrument was considered insufficient to alter the primacy of UN 

obligations, as “the reference in Article 103 to ‘any other international agreement’ leaves 

no room of any excepted category” and “it now seems to be generally recognised in 

practice that binding Security Council decisions taken under Chapter VII supersede all 

other treaty commitments”.117 Before the Strasbourg Court, the UK Government 

reiterated such arguments, observing that it was clear from the text of the resolution and 

the letters annexed thereto that the UK was authorized to use preventive detention where 

necessary for imperative security reasons.118 In its 2011 judgment, the Grand Chamber 

endorsed neither the subordination approach advanced by the Government nor the Kadi- 

like detachment approach, which the applicant had submitted as an alternative 

argument.119 By contrast, the Grand Chamber identified a third route, one involving 

interpretation as a means for harmonizing the prima facie conflicting obligations of the 

UK. Starting from the observation that “[b]efore it can consider whether Article 103 had 

any application in the present case, the Court must determine whether there was a conflict 

between the United Kingdom’s obligations under United Nations Security Council 

 

 
 

115 UNSC Res 1546 (2003) UN Doc S/RES/1546 (2004) para 10. 
116 The conclusions of the Division Court, the Court of Appeal and the House of Lords in the Al Jedda case 

are reproduced in: Al-Jedda v the United Kingdom, App No 27021/08 (ECtHR, GC, 7 July 2011) paras 17 

ff. 
117 R (Al-Jedda) v Secretary of State for Defence 2008 (n 96) para 35. 
118 The Government’s submissions are summarized in: Al-Jedda (n 116) para 88. 
119 The applicant asked the Court to follow the Kadi case as an alternative argument. The primary argument 

was that, because Security Council resolution 1546 (2004) left room for discretion to States – as it merely 

authorized internment for security reasons, but did not oblige States to do so – the rule of priority under 

Article 103 UN Charter did not come into effect in the case at hand. 
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Resolution 1546 and its obligations under Article 5 § 1 of the Convention”,120 the bench 

famously affirmed that 

“in interpreting … resolutions, there must be a presumption that the Security Council does not intend 

to impose any obligation on member States to breach fundamental principles of human rights. In 

the event of any ambiguity in the terms of a United Nations Security Council resolution, the Court 

must therefore choose the interpretation which is most in harmony with the requirements of the 

Convention and which avoids any conflict of obligations. In the light of the United Nations’ 

important role in promoting and encouraging respect for human rights, it is to be expected that clear 

and explicit language would be used were the Security Council to intend States to take particular 

measures which would conflict with their obligations under international human rights law.”121 

 
 

In order to reach this conclusion, the Court referred to the purposes for which the 

United Nations was created as a crucial factor in shaping its hermeneutical approach. 

Particularly, it referred to Articles 1 and 24(2) UN Charter to affirm that, in discharging 

its duties with respect to its primary responsibility for the maintenance of international 

peace and security, the Security Council must act in accordance with the UN purpose of 

promoting and encouraging respect for human rights and fundamental freedoms. As a 

result of this approach, the Court was able to conclude the UK Government had violated 

Article 5(1) ECHR, as the language of resolution 1546 did not unambiguously indicate 

the Security Council intended to place member States within the Multinational Force 

under an obligation to use measures of indefinite internment without charges and without 

judicial guarantees, in breach of their obligations under human rights law.122 Crucially, 

the bench considered that the ‘clear and explicit language’ test was not met by the 

resolution, although the letters annexed to it did refer to such possibility as an example of 

the broad range of tasks the Multinational Force stood ready to undertake.123 

The presumption of conformity elaborated in Al-Jedda was later reaffirmed and 

applied in the Nada and Al-Dulimi cases, both concerning the compatibility with human 

rights of the individual sanctions’ regime created by the resolutions adopted by the 

Security Council in the fight against terrorism. 

The Nada v Switzerland case concerned the listing of Mr. Nada in the Al-Qaeda 

sanctions list pursuant to resolution 1267 (1999), subjecting him to an asset freeze, an 

arms embargo and a travel ban, and its compatibility with the ECHR, particularly with 

 

120 Al-Jedda (n 116) para 101. Emphasis added. 
121 Ibid, para 102. Emphasis added. 
122 Ibid, para 105. 
123 Ibid. 
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the right to private and family life provided in Article 8(1) and the right to an effective 

remedy under Article 13(1). Similarly to the UK courts in Al Jedda, the Swiss Federal 

Tribunal had previously determined that the combined operation of Articles 25 and 103 

UN Charter prevailed over any provision of human rights incompatible with the 

resolution. Interestingly, the Swiss Tribunal had conceded that Articles 1(3) and 24(2) of 

the Charter oblige the Security Council to act consistently with human rights; however, 

it had argued that the express language used by the Council in its resolution prevented 

member States from disregarding the obligations stemming from it.124 Having reaffirmed 

the need of harmonious interpretation of concurrent obligations, the Grand Chamber 

recalled the presumption of conformity elaborated in Al-Jedda and explicitly endorsed it. 

When applying such interpretive technique to the case at hand, however, the Court found 

the presumption to be rebutted, as a result of the resolution resorting to clear and explicit 

language capable of breaching human rights.125 Yet, the Grand Chamber did not conclude 

that Switzerland was, sic et simpliciter, under an obligation to disregard Mr. Nada’s 

rights. Notwithstanding their clarity, the expressions used in the relevant resolutions – 

“necessary” and “where appropriate” – were interpreted broadly, as leaving latitude to 

States in implementing the resolutions.126 Accordingly, and contrary to the opinion of the 

Swiss Federal Tribunal, the UK acting as intervening State127 and some individual 

judges,128 the majority found that “Switzerland enjoyed some latitude, which was 

admittedly limited but nevertheless real, in implementing the relevant binding resolutions 

of the United Nations Security Council”,129 and concluded that the State should have 

employed this latitude in such a way as not to infringe the concerned rights. The Nada 

case offers a significant development to the approach previously adopted in Al-Jedda: 

while maintaining that the language resorted to in the resolution was clear and explicit, 

 

124 The conclusions of the Swiss Federal Tribunal are summarized in: Nada v Switzerland, App No 

10593/08 (ECtHR, GC, 12 September 2012) paras 41 ff. 
125 Ibid, paras 170-172. 
126 Ibid, para 177-178. 
127 The UK Government, intervening in the Nada proceedings, argued that the Security Council had used 

clear and explicit language, imposing States specific measures which might conflict with their other 

international obligations, particularly human rights obligations and, as a consequence, the Al-Jedda 

presumption would be rebutted in the case at stake. See: Nada (n 124) para 111. 
128 Nada v Switzerland, App No 10593/08 (ECtHR, GC, 12 September 2012), Joint Concurring Opinion of 

Judges Bratza, Nicolaou and Yudkivska, paras 6, 8 and Concurring Opinion of Judge Malinverni, para 10. 

See also: Auke Willems, ‘The European Court of Human Rights on the UN Individual Counter-Terrorist 

Sanctions Regime: Safeguarding Convention Rights and Harmonising Conflicting Norms in Nada v. 

Switzerland’ (2014) 83 Nordic Journal of International Law 39, 56-57. 
129 Nada (n 124) para 180. 
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and thus capable of rebutting the presumption of conformity to human rights of Security 

Council resolutions, the conclusion of the Grand Chamber “can be interpreted as implying 

that the Resolution 1267 (1999) sanctions regime necessarily and implicitly allowed 

states the discretion needed to enforce the respective sanctions regime in accordance with 

international human rights standards … unless this was explicitly excluded.”130 In this 

respect, the Grand Chamber added a further qualification to the Al-Jedda presumption: 

not only must the resolution language be clear and explicit in establishing obligations 

which could potentially infringe upon human rights, but such language must also be 

specific enough to entail a clear derogation from specific rights and leave no room for 

discretion to implementing States. Rather than crafting an alternative technique to face 

the possibility of clear and explicit language, the solution offered by the ECtHR in Nada 

actually strengthened the very presumption of conformity to human rights as a technique 

of conflict-avoidance.131 As noted by some scholars, the Nada presumption that the 

UNSC did not intend to deviate from human rights standards “seems to be almost non- 

rebuttable, even where it would amount to a distortion of the text of a UNSC decision.”132 

The Grand Chamber embraced the presumption of conformity to human rights once 

again in its 2016 judgment in Al-Dulimi and Montana Management Inc. v. Switzerland. 

The case concerned the freezing of assets of the Montana Management Inc. and of its 

managing director, Mr. Al-Dulimi, on the basis of resolution 1483 (2003) of the Security 

Council, which, according to the applicant, constituted a violation of Article 6(1) ECHR 

on the right to a fair hearing. In that occasion, the Court was faced with a rather clear and 

unambiguous asset freeze explicitly provided for in the resolution’s text, seemingly 

offering no room for harmonization.133 As a result, the ECtHR Chamber decision of 2013 

 

 

130 de Wet, Judicial Challenges (n 109) 201. 
131 In the same vein, see: Marko Milanović, ‘European Court Decides Nada v. Switzerland’ (EJIL:Talk!, 
14 September 2012), arguing that “the Court somewhat furtively interpreted these resolutions as allowing 
for such remedial measures even though it had previously decided not to rely on the Al-Jedda presumption 

– it has in fact read down the UNSC resolutions.” 
132 de Wet, From Kadi to Nada (n 109) 806. Emphasis added. In the same vein: Willems (n 128) 59, arguing 

that the harmonization approach of the Grand Chamber in Nada might appear as somewhat “artificial”. 
Also: Maurizio Arcari, ‘UN Security Council Resolutions before the European Court of Human Rights: 

Exploring Alternative Approaches for the Solution of Normative Conflicts’ in Pia Acconci et al (eds), 

International Law and the Protection of Humanity: Essays in Honor of Flavia Lattanzi (Brill 2016) 32, 

further arguing that the ruling of the Court in Nada amounts to an “over-stretching of the technique of 

consistent interpretation”. 
133 In the Chamber decision, the bench indeed observed that resolution 1483 (2003) did not confer on the 

concerned States “any discretion in the implementation of the obligations arising thereunder” and, 
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had opted for a return to the technique of “equivalent protection” elaborated in Bosphorus, 

and had proceeded to verify whether the UN framework for the protection of human rights 

was equivalent to the protection offered under the ECHR system before concluding that 

Article 6(1) had been violated.134 By 2016, the Court was instead ready to embrace once 

again consistent interpretation as the guiding approach to solving possible conflicts 

between Security Council resolutions and ECHR provisions. The bench clarified from the 

outset that, within the proceedings, the parties disagreed as to whether Switzerland was 

faced with a genuine conflict between the obligations stemming from resolution 1483 and 

those stemming from the ECHR.135 On the one hand, the Grand Chamber reaffirmed that 

“when creating new obligations, States are assumed not to derogate from their previous 

obligations” and that “diverging commitments must … be harmonized as far as 

possible”.136 On the other, the bench also emphasized that, in interpreting resolutions, 

interpreters “must take into account the purposes for which the United Nations was 

created”, which include promoting and encouraging respect for human rights and 

fundamental freedoms, and recalled that, under Article 24(2), the Security Council must 

act in accordance with that purpose.137 As a result, the Grand Chamber endorsed once 

again the Al-Jedda dictum on the interpretation of resolutions. It concluded that 

 

where a Security Council resolution does not contain any clear or explicit wording excluding or 

limiting respect for human rights in the context of the implementation of sanctions against 
individuals or entities at national level, the Court must always presume that those measures are 

compatible with the Convention. In other words, in such cases, in a spirit of systemic harmonization, 

it will in principle conclude that there is no conflict of obligations capable of engaging the primacy 

rule in Article 103 of the UN Charter.138 

 
 

Applying this test to the case at hand, the Grand Chamber determined that, because 

nothing in the relevant resolutions explicitly prevented a national mechanism of judicial 

review of the measures adopted pursuant to the said resolutions, the resolutions should be 

understood as authorizing such judicial guarantee.139 By so reasoning, the Grand 
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134 Ibid, para 114 ff. 
135 Al-Dulimi and Montana Management Inc. v Switzerland, App No 5809/08 (ECtHR, GC, 21 June 2016) 
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136 Ibid, para 138. 
137 Ibid, para 139. 
138 Ibid, para 140. 
139 Ibid, paras 142-149. 
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Chamber in Al-Dulimi appears to have further broadened the scope and implications of 

the presumption of conformity elaborated in Al-Jedda. The Court recognized that 

interpreting a resolution in such a way as to ensure its compatibility with human rights 

may entail that specific guarantees, which are essential for the performance of human 

rights obligations, can be attached to the conduct mandated by a Security Council 

resolution, absent a clear and explicit prohibition to that effect. In this respect, Al-Jedda 

and Al-Dulimi describe two sides of the same coin: whereas Al-Jedda affirms that, unless 

explicitly provided in a resolution, no obligation to violate human rights can be ascribed 

to it, Al-Dulimi establishes that, unless explicitly excluded, there is no prohibition to add 

guarantees which would render implementation compatible with human rights. The Al- 

Dulimi 2016 judgment is also remarkable in that it clarifies, even more than the previous 

ECtHR case-law on the matter, that the presumption of conformity is used by the Court 

as a strategy for conflict-avoidance. The Grand Chamber reaffirmed, indeed, that solving 

conflicts presupposes the ascertainment that a conflict exists, and that interpretation, 

particularly when it takes harmonization into account, is key in distinguishing genuine 

conflicts from apparent ones. 

 

 
5.4. Assessing the Strasbourg presumption in light of the VCLT 

 
Scholars discussing the ECtHR case-law on the relationship between Security Council 

resolutions and human rights have largely construed the interpretive technique elaborated 

by the Court, i.e. the presumption of conformity to human rights, as an application of the 

principle of systemic integration under Article 31(3)(c) VCLT. According to Istrefi, 

“[t]hough the ECtHR made no formal reference to the principle of systemic integration 

[in Al-Jedda], the Court accurately reflected the requirements of Article 31(3)(c)”.140 

Other authors share the conclusion that the Court’s approach is based on Article 31(3)(c) 

 

140 Istrefi (n 90) 115. Similarly, see: Solène Guggisberg, ‘The Nada Case before the ECtHR: A New 

Milestone in the European Debate on Security Council Targeted Sanctions and Human Rights Obligations’ 

(2012) 8 Croatian Yearbook of European Law and Policy 411, 435, according to whom the Court resorted 

to systemic interpretation as “a workable solution to face the more general issue of fragmentation”; Arcari 

(n 132) 30; Linos-Alexander Sicilianos, ‘The European Court of Human Rights Facing the Security 
Council: Towards Systemic Harmonization’ (2017) 66 International and Comparative Law Quarterly 783; 

ILA Study Group on UN Sanctions and International Law, ‘The Design and Interpretation of UN Security 

Council Sanction Resolutions’ (December 2019) 7. More recently, see: Traoré (n 39) 648 ff, who generally 

situates the emergence of an interpretive trend favouring the presumption of conformity to human rights 

within the provision of Article 31(3)(c) VCLT. 
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VCLT, but criticize the Court for having over-stretched systemic integration. Affirming 

that “the technique is only convincing where it does not lead to a distortion of the text of 

the competing international obligations at stake”, de Wet argues that its application in 

Nada is, in reality, not an illustration of harmonious interpretation, but rather “an example 

of covert rejection of (or a covert rebellion against) UNSC obligations which are 

perceived as violating human rights norms that are fundamental to the States affected as 

well as the United Nations itself.”141 

Admittedly, a number of passages in the judgments referred to above may support 

the view that the technique adopted by the Strasbourg Court amounts to a reflection of 

the principle of systemic integration as embodied in Article 31(3)(c) VCLT. The notion 

of harmonization was referred to repeatedly.142 It is, however, possible to challenge this 

mainstream qualification of the Court’s interpretive operation and to conceive the 

Strasbourg presumption of conformity as a (partial) deviation from the VCLT method. 

Two observations support this argument. 

The first observation relates to the intrinsic requirements of the technique. The 

presumption elaborated by the Court has been described as “very, very strong”,143 as it 

requires “clear and explicit language” to be rebutted. This observation has led some 

scholars to criticize the Court for having pushed interpretation beyond the limits of 

systemic integration.144 Based on the Court’s application of such presumption, it emerges 

that an obligation to violate human rights may only be found in a Security Council 

 

141 de Wet, From Kadi to Nada (n 109) 806-807. See also: de Wet, Judicial Challenges (n 109) 202; Arcari 

(n 132) 32. Similarly, Gasbarri argued that the Grand Chamber in Al-Dulimi “conceal[ed] as interpretation 

the prevalence of human rights obligations”: Lorenzo Gasbarri, ‘Al-Dulimi and Competing Concepts of 
International Organizations’ (2016) 1 European Papers 1117, 1123. 
142 Al-Jedda (n 116) para 102, affirming that the Court must “choose the interpretation which is most in 

harmony with the requirements of the Convention and which avoids any conflict of obligations”; Nada (n 

124) para 170, arguing that “[t]wo diverging commitments must therefore be harmonized as far as possible 

to that they produce effects that are fully in accordance with existing law”; Al-Dulimi (n 135) para 140, 
arguing that interpreters shall solve apparent conflicts “in a spirit of systemic harmonization”. 
143 Marko Milanović, ‘Al-Skeini and Al-Jedda in Strasbourg’ (2012) 23 European Journal of International 

Law 121, 138. See also: Alexandre Skander Galand, UN Security Council Referrals to the International 

Criminal Court: Legal Nature, Effects and Limits (Brill 2018) 136, emphasizing the strength of the 

Strasbourg presumption on the basis that it requires explicit language for rebutting it, implicit intent not 

being sufficient to that effect. 
144 See note 141 above. See also: Al-Dulimi and Montana Management Inc. v Switzerland, App No 5809/08 

(ECtHR, GC, 21 June 2016) Dissenting Opinion of Judge Nussberger, 142, arguing that the Al-Dulimi 

presumption “is not … compatible with a systematic interpretation of the Resolution” and that the 

presumption against normative conflict deriving from Article 31(3)(c) VCLT “does not mean that the 

generally accepted methods of interpretation as defined in the Vienna Convention on the Law of Treaties 

(VCLT) can be ignored.” 
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resolution when this resorts to explicit language indicating such effect in its operative 

paragraphs. In this respect, the Strasbourg presumption essentially qualifies as a strong 

presumption. As anticipated above, the VCLT may accommodate, through Article 

31(3)(c), weak interpretive presumptions, which leave room for implicit rebuttal. By 

contrast, strong interpretive presumptions would necessarily fall outside the VCLT 

method, as they privilege one particular canon – i.e. the literal canon – over all others and 

prevent interpreters from rebutting the presumption by resorting to elements other than 

language. It is therefore submitted that the Strasbourg presumption of conformity may 

not be considered as falling within a VCLT-based approach to interpretation, as it appears 

structurally alien to the ‘crucible’ approach endorsed in the Vienna Convention. 

The second observation relates, instead, to the Court’s justification for the 

elaboration of such presumption. Although the Court expressed its effort at harmonizing 

the prima facie conflicting obligations by construing the relevant Security Council 

resolutions and the ECHR obligations in such a way as to render them compatible, the 

Court actually provided an additional argument in support for its presumption. Such 

argument is not much based on the relationship between Security Council resolutions and 

other conventional instruments for the protection of human rights applicable to UN 

member States, but rather focuses on the relationship between Security Council 

resolutions and human rights within the UN legal regime.145 In other terms, the 

presumption of conformity to human rights does qualify as a strategy for conflict- 

avoidance; yet, the potential conflict it purports to avoid is not much the one between 

different treaty regimes, but rather the potential conflict internal to the same legal regime 

established by the UN Charter. This emerges clearly from several passages of the Court’s 

legal reasoning in these cases. The Court repeatedly recalled the UN Charter requirement 

that the Security Council acts in conformity with the UN purpose of promoting and 

encouraging respect for human rights, drawn from the combination of Articles 1(3) and 

 
145 In the same vein: Anne Peters, ‘The refinement of international law: From fragmentation to regime 

interaction and politicization’ (2017) 15 International Journal of Constitutional Law 671, 691, observing 

that the Strasbourg presumption “does not look at the objective features of an ‘other’, colliding regime … 

but at the ‘intention’ of the Security Council”. See also: Stephan J Hollenberg, ‘Challenges and 

Opportunities for Judicial Protection of Human Rights against Decisions of the United Nations Security 

Council’ (PhD thesis, Universiteit van Amsterdam 2013) 207-208; Matthias Lippold, ‘The Interpretation 

of UN Security Council Resolutions between Regional and General International Law: What Role for 
General Principles?’ in Mads Andenas et al (eds), General Principles and the Coherence of International 

Law (Brill 2019) 163. Contra: Gasbarri (n 67) 87. 
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24(2). Having clearly expressed its determination to interpret Security Council 

resolutions by “hav[ing] regard to the purposes for which the United Nations was 

created”,146 the Court established a technique that assumes an intent of the organ not to 

infringe fundamental rights. Contrary to the VCLT approach, such intent is not drawn 

from the resolutions themselves, nor by a direct search for the actual intentions of Security 

Council members at the time of the resolutions’ adoption; rather, it is drawn from the 

institutional background from which the Security Council derives its powers. Irrespective 

of the Council membership’s actual will, the presumption resorts to the hierarchically 

superior legal instrument in order to identify the legally permissible intents underlying 

the subordinate source and its resulting effects. As one author put it, “[b]ehind the 

presumption of normative consistency … lies the idea that the UNSC shares the values 

of human rights”.147 Regrettably, the Court refrained from explaining the consequences 

of the presumption’s rebuttal – namely, whether it would consider a resolution which 

clearly and explicitly mandates a violation of human rights as ultra vires. Still, it appears 

to be the Court’s view that a resolution purporting to entirely displace human rights would 

contradict one of the UN Charter’s primary purposes. 

In this respect, it is submitted that the presumption of conformity to human rights 

can actually be read as a corollary of the presumption of conformity of Security Council 

resolutions to their founding instrument, the UN Charter.148 Conceiving the Strasbourg 

presumption in this light also justifies the strength attached to it, and its alleged over- 

stretching of the principle of systemic integration. Whereas weak presumptions may work 

as a tool for harmonization in the horizontal relationship between different legal 

instruments, these may prove insufficient to address the prima facie conflict between a 

subordinate and a hierarchically superior legal instrument. If one reads the Strasbourg 

 

 

146 Al-Jedda (n 116) para 102; Nada (n 124) para 171; Al-Dulimi (n 135) para 139. 
147 Vassilis P Tzevelekos, ‘The Al-Dulimi Case before the Grand Chamber of the European Court of Human 

Rights: Business as Usual? Test of Equivalent Protection, (Constitutional) Hierarchy and Systemic 

Integration’ (2017) 38 Questions of International Law 5, 34. Similarly, already in 1993, Judge Lauterpacht 

maintained that “it is not to be contemplated that the Security Council would ever deliberately adopt a 

resolution clearly and deliberately … requiring a violation of human rights”: Application of the Convention 

on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v Yugoslavia (Serbia 

and Montenegro)) (Provisional Measures) [1993] ICJ Rep 325, Separate Opinion of Judge ad hoc 

Lauterpacht, 407, para 102. 
148 In a similar vein, see: Valentina Zambrano, ‘Responsibility for Human Rights Violations: The Ultimate 

Control Test and the Interpretation of Security Council Resolutions’ [2013] European Human Rights Law 

Review 180, 185. 
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presumption not just as a technique of conflict-avoidance between resolutions and the 

ECHR, but primarily as a technique to avoid conflict between the Security Council’s 

actions and the UN Charter, the Court’s alleged “judicial rebellion”149 against resolutions 

appears less as a rebellion and more as the reflection of a specific principle of 

interpretation applicable to secondary acts of an international organization, which aims at 

safeguarding these acts’ consistency with their founding instrument. 

Read under this light, the Strasbourg case-law on the interpretation of resolutions 

potentially affecting human rights offers the most significant operational application of 

the doctrinal elaboration of a presumption of conformity to human rights in interpreting 

Security Council resolutions. The idea that human rights shall be considered as a 

constraint in the interpretation of resolution is, indeed, not novel, and proposals for the 

consolidation of a Strasbourg-like presumption have been often advanced in both 

individual opinions of judges and in scholarship. 

Notoriously, one of the first elaborations of the idea of a presumption of conformity 

to human rights is offered by the Individual Opinion of Sir Nigel Rodley in the Sayadi 

and Vinck decision before the Human Rights Committee. Sir Rodley discussed the 

possibility to solve apparent conflicts between Security Council resolutions and human 

rights through interpretation. While not accepting that the language of Article 1(3) UN 

Charter entails a legal obligation on the Security Council not to disregard human rights,150 

Sir Rodley elaborated four interpretive criteria specific for Security Council resolutions 

potentially affecting human rights. The first of these criteria was the elaboration of “a 

presumption that the Security Council did not intend that actions taken pursuant to its 

resolutions should violate human rights.”151 According to the Committee member, this 

presumption derives directly from the Charter, which was deemed to “strongly suggest” 

such interpretive directive. The remaining presumptions elaborated by Rodley attempt to 

operationalize the first presumption by distinguishing different types of human rights 

obligations: whereas the presumption appears to be absolute in the case of conflict with 

human rights which constitute peremptory norms of international law (jus cogens) and in 

 

 

149 de Wet, From Kadi to Nada (n 109) 807. 
150 HRCommittee, Sayadi and Vinck v Belgium (22 October 2008) UN Doc CCPR/C/94/D/1472/2006, 

Individual Opinion of Sir Nigel Rodley. 
151 Ibid. 
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case of non-derogable rights, Rodley accepted the possibility of a Security Council 

resolution derogating other human rights, but posited that any departure from them should 

respect, if not the pertinent procedural rules for derogation provided in specific 

international agreements, at least the principles of necessity and proportionality.152 

In legal literature, a similar position has been advocated and developed by 

Milanović. According to the author, several legal and policy considerations would 

support the creation of a rebuttable presumption of conformity to human rights for 

Security Council resolutions. These considerations include not only the general 

presumption against normative conflict in international law, but also the fundamentally 

limited competence of the Security Council as an organ, the Council’s own advocation 

for strengthening human rights protection153 and the co-existence of the purposes of 

maintaining international peace and security and promoting human rights in the Charter 

regime.154 The presumption advocated by Milanović is accordingly a rebuttable one, 

“supported by a clear statement rule”, i.e. the rule that Security Council resolutions shall 

be interpreted as far as possible as compatible with human rights in the absence of a clear 

statement by the Council to the contrary.155 

In more recent times, scholars have further elaborated upon the presumption of 

conformity to human rights and supported the view that such technique shall be intended 

as a reflection of a presumption of legal consistency with the UN Charter.156 Sheeran and 

Bevilacqua argue that the connection between Security Council powers and constraints 

under the Charter necessarily translates on the interpretive plane, with the result that “a 

measure pursuant to a UNSC resolution requiring a violation of IHRL cannot in theory 

be a correct interpretation” and that where a resolution has scope for varied 

interpretations, interpreters should “‘err’ on the side of respect for human rights.”157 The 

 
 

152 Ibid. 
153 The same argument is used by Bianchi in support of its own proposal to affirm an interpretive 

presumption of consistency of Security Council measures with human rights obligations. See: Andrea 

Bianchi, ‘Assessing the Effectiveness of the UN Security Council’s Anti-terrorism Measures: The Quest 

for Legitimacy and Cohesion’ (2007) 17 European Journal of International Law 881, 916. 
154 Marko Milanović, ‘Norm Conflict in International Law’ (2009) 20 Duke Journal of Comparative & 

International Law 69, 98-99. 
155 Ibid, 98. 
156 Scott Sheeran and Catherine Bevilacqua, ‘The UN Security Council and international human rights 

obligations – Towards a theory of constraints and derogation’ in Scott Sheeran and Sir Nigel Rodley (eds), 

The Routledge Handbook on International Human Rights Law (Routledge 2013) 389. 
157 Ibid. 
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authors accordingly favour a “robust” presumption of non-intent, which finds its roots in 

a reading of the UN Charter that understands respect for human rights in terms of a legal 

obligation for UN organs.158 In addition, and as a result, the presumption of conformity 

would also serve to define the legal validity of Security Council’s action: whenever the 

presumption is effectively rebutted, and interpreters cannot but recognize the existence 

of an irreconcilable normative conflict, “this would generally signal the legal invalidity 

of such a decision or relevant parts thereof”.159 

Based on the foregoing considerations, it is possible to conclude that the Strasbourg 

case-law on the interpretation of resolutions is illustrative of a clear interpretive trend, 

consisting in the elaboration of a general, strong presumption of conformity to human 

rights of Security Council resolutions.160 The strength of the presumption, which assigns 

the literal canon a decisive role in the interpretive process, qualifies it as a deviation from 

the Vienna Convention method. Because the alteration of the ordinary weight assigned to 

the single VCLT canons only relates to the question of the prevention of possible conflicts 

with other rules of international law, and does not extend to other interpretive issues 

emerging from resolutions, the presumption is undoubtedly a partial deviation. The 

deviation is, in any case, justified by the special nature of Security Council resolutions as 

secondary acts of an international organization mandated to promote and encourage 

respect for human rights. In this respect, the Strasbourg presumption represents a 

reflection of the more general presumption of resolutions’ conformity to the UN Charter, 

providing operational application of the obligation to interpret secondary instruments of 

an international organization consistently with the limits imposed by their founding 

instrument. 

 
 

 

 

158 Ibid, 390, 392. 
159 Ibid, 392. 
160 In his 2012 Report on the promotion and protection of human rights in counter-terrorism, Special 

Rapporteur Ben Emmerson certified the existence of such interpretive trend, arguing that “[g]iven the 

presumption in international law against normative conflict, human rights treaty bodies have developed a 

principle of construction to the effect that Council resolutions should be read subject to a presumption that 

it was not the Council’s intention to violate fundamental rights.” See: UNGA, ‘Promotion and protection 
of human rights and fundamental freedoms while countering terrorism – Report of the Special Rapporteur, 

Ben Emmerson’ (26 September 2012) UN Doc A/67/396, para 17. Note, however, that the Report, which 

predates the Nada and Al-Dulimi judgments, takes the view that “[i]n the case of the Al-Qaida sanctions 

regime … the language of the relevant resolutions does not allow for this approach.” Some authors even 

consider this trend to reflect an obligation incumbent upon interpreters: Traoré (n 39) 669. 
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6. The presumption of conformity to customary law in the practice of ad hoc 

tribunals 

The statutes of ad hoc tribunals are, formally speaking, part of Security Council 

resolutions. Thus, interpreting their content represents an exercise of interpretation of a 

resolution. Despite being an integral part of Security Council resolutions, these statutes 

have a peculiar nature that distinguishes them both from treaties as well as from other 

Security Council resolutions. Notably, they are criminal statutes aimed at regulating 

criminal proceedings in the international arena. Against this background, it is important 

to verify how such specific feature of these resolutions reflects on their interpretive 

method, with particular regards to the relationship between resolutions and other norms 

of international law. The case-law of ad hoc tribunals offers an interesting benchmark for 

assessing the complex interaction between general international law and Security 

Council’s activity in the field of international criminal justice. 

The idea that Security Council resolutions shall be read in light of other norms of 

international law, particularly in light of customary international law, is not alien to the 

case-law of ad hoc international criminal tribunals. Scholarly works devoted to the 

analysis of the interpretive approach of these tribunals argue that their interpretive 

practice – particularly that of the ICTY – evidences the consolidation of a presumption 

of conformity to customary law in the construction of substantive crimes and modes of 

liability.161 The presumption of conformity to customary law was first elaborated by the 

ICTY Appeals Chamber’s judgment in Tadić. In that occasion, the bench subscribed to 

the existence of the presumption whereby 

 

in case of doubt and whenever the contrary is not apparent from the text of a statutory or treaty 

provision, such a provision must be interpreted in light of, and in conformity with, customary 

international law. In the case of the Statute, it must be presumed that the Security Council, where it 

 

 
 

161 William Schabas, ‘Interpreting the Statutes of the Ad Hoc Tribunals’ in Lal Chand Vohrah et al (eds), 

Man’s Inhumanity to Man (Brill 2003) 872; William Schabas, The UN International Criminal Tribunals: 

The Former Yugoslavia, Rwanda and Sierra Leone (CUP 2006) 83; William Schabas, ‘Customary Law or 

Judge-Made Law: Judicial Creativity at the UN Criminal Tribunals’ in José Doria et al (eds), The Legal 
Regime of the International Criminal Court – Essays in Honour of Professor Igor Blishchenko (Martinus 

Nijhoff 2009) 93; Joseph Powderly, ‘Judicial Interpretation at the Ad Hoc Tribunals: Method from Chaos?’ 

in Shane Darcy and Joseph Powderly (eds), Judicial Creativity at the International Criminal Tribunals 

(OUP 2010) 24; Leena Grover, Interpreting Crimes in the Rome Statute of the International Criminal Court 

(CUP 2014) 61; Elizabeth Wilmshurst, ‘International Criminal Law’ in Michael J Bowman and Dino 

Kritsiotis (eds), Conceptual and Contextual Perspectives on the Modern Law of Treaties (CUP 2018) 634, 

637. 
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did not explicitly or implicitly depart from general rules of international law, intended to remain 

within the confines of such rules.162 

 
 

Scholars discussing the interpretation of Security Council resolutions and their 

relationship with general international law have found in the Appeals Chamber’s 

statement possible support for a general restrictive approach which excludes derogations 

from customary international law unless explicitly provided in a resolution’s text.163 

Indeed, because the Appeals Chamber framed the interpretive presumption in general 

terms, the dictum might suggest, prima facie, that judges intended the presumption to be 

generally applicable to all Security Council resolutions and in relation to all rules of 

general international law. However, it is submitted that such presumption of conformity 

to customary law was not intended to operate as a general presumption applicable to all 

Security Council resolutions. Rather, the ad hoc tribunals’ interpretive practice shall be 

read against the specificities of the field of international criminal justice. Accordingly, 

the said presumption shall be considered as a strictly context-dependent tool, functional 

to ensure that the Tribunals’ activity was carried out in compliance with the principle of 

legality (nullum crimen sine lege).164 

It bears recalling that, when the Statute of the ICTY was being drafted, the Security 

Council gave consideration to the need to ensure full respect for nullum crimen sine lege. 

In his 1993 Report on the establishment of the ICTY, the Secretary-General affirmed that 

 

…the application of the principle nullum crimen sine lege requires that the international tribunal 

should apply rules of international humanitarian law which are beyond any doubt part of customary 

law so that the problem of adherence of some but not all States to specific conventions does not 
 

 

 

 

 
 

162 Prosecutor v Tadić, Judgment, ICTY-IT-94-1, AC (15 July 1999) para 287. Emphasis added. Similar 
wording was employed in: Prosecutor v Kupreškić et al, Judgment, ICTY-95–16-T (14 January 2000) para 
591. 
163 See, particularly, Orakhelashvili, Collective Security (n 41) 45 and Maria Irene Papa, I rapporti tra la 

Corte Internazionale di Giustizia e il Consiglio di Sicurezza (CEDAM 2006) 365, who infer from the Tadić 

dictum the existence of a general presumption of conformity to international law applicable to all Security 

Council resolutions. 
164 The idea that the ad hoc tribunals’ presumption shall be contextualized, and may not reflect a general 

presumption of consistency of resolutions with customary international law, is also shared in literature. See: 
Grover (n 161) 62; Krisch (n 79) 1266. Krisch, however, considers that the specificity of the ad hoc 

tribunals’ presumption derives from the fact that the Security Council had explicitly sought continuity with 

existing customary rules. The author thus appears to link the specificity of this presumption to a discretional 

decision of the Council, rather than to an obligation incumbent upon it. 
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arise. This would appear to be particularly important in the context of an international tribunal 

prosecuting persons responsible for serious violations of international humanitarian law.165 

 
 

As further explained in the Tadić Jurisdiction Decision, “the only reason behind the 

stated purpose of the drafters that the International Tribunal should apply customary 

international law was to avoid violating the principle of nullum crimen sine lege in the 

event that a party to the conflict did not adhere to a specific treaty”.166 

The result of such determination to safeguard the principle of legality was twofold. 

On the one hand, this implied that the Security Council elected customary international 

law to be the ‘controlling’ law before the Tribunal, both concerning substantive crimes 

and modes of liability. On the other hand, the identification of customary law as the 

Tribunal’s controlling law further assigned to customary law a precise role in interpreting 

the Statute,167 consolidating the interpretive directive whereby crimes and modes of 

liability included in the Statute should be interpreted in light of, and consistently with, 

their customary international law counterparts. 

Further practice of the ad hoc tribunals more clearly reveals the connection between 

the presumption and the need to ensure respect for the principle of legality. In Krštić, the 

Trial Chamber narrowly interpreted the definition of genocide looking at “the state of 

customary international law at the time the events in Srebrenica took place”, expressly 

linking this interpretive technique to the need to respect the principle of nullum crimen.168 

 

 

165 ‘Report of the Secretary-General pursuant to paragraph 2 of Security Council resolution 808 (1993)’ 

(1993) UN Doc S/25704, para 34. In a similar fashion, see: ‘Report of the Secretary-General on the 

establishment of a Special Court for Sierra Leone’ (2000) UN Doc S/2000/915, para 12. 
166 Tadić, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction (n 58) para 143. In the 

same vein: Theodor Meron, ‘The Revival of Customary International Humanitarian Law’ (2005) 99 AJIL 

817, 821, according to whom “[b]oth the centrality of customary law and the ICTY’s rigorous approach to 

establishing it result from the Tribunal’s obligation, as a criminal court, to respect the fundamental principle 

of nullum crimen sine lege.” 
167 Dapo Akande, ‘Sources of International Criminal Law’ in Antonio Cassese (ed), The Oxford Companion 

to International Criminal Justice (OUP 2009) 46, holding that “[t]he ad hoc tribunals themselves have, 

rightly, considered the nullum crimen principle as one to be utilized in the interpretation of their Statutes 

such as the broad provision concerning violations of the laws and customs of war is restricted to pre-existing 

crimes.” See also: Powderly (n 161) 26-27, holding that, before ad hoc tribunals, customary law was both 
“a source and an interpretational aid, as well as the mainstay of the legitimacy of international criminal 

law.” 
168 Prosecutor v Krštić, Judgment, ICTY-IT-98-33-T (2 August 2001) paras 541, 580. It is interesting to 

note that, in its assessment of the state of customary law on genocide at the time the events took place as 

the principal interpretive tool, the Trial Chamber also took into account the relevant provisions of the 

Genocide Convention, which, in turn, was interpreted according to the rules of interpretation laid down in 

Articles 31 and 32 VCLT. 
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The need to ascertain the customary nature of a crime in order to exercise the Tribunal’s 

jurisdiction consistently with nullum crimen was often reaffirmed in the practice of the 

ICTY.169 Judges have, at times, explicitly rejected the idea that the Security Council could 

lawfully adopt, and retroactively apply, broader definition of crimes deviating from 

customary law.170 Some Chambers have even gone so far as to conceive nullum crimen 

not only as a principle of interpretation, but also as a substantial principle operating as a 

jurisdictional limit for the tribunal, trumping the application of statutory provisions 

inconsistent with it.171 Further evidence of the presumption being crafted as the 

interpretive corollary of the need to ensure respect for the nullum crimen principle comes 

from the observation that its scope of application was restricted to the provisions defining 

the tribunals’ subject-matter jurisdiction – later extended to modes of liability.172 

The necessary connection between the presumption and compliance with the 

principle of legality also explains why the same technique does not feature prominently 

in the case-law of the ICTR,173 where “the Security Council … elected to take a more 

expansive approach to the choice of the applicable law … and included within the subject- 

matter jurisdiction of the Rwanda Tribunal international instruments regardless of 

whether they were considered part of customary law”.174 Indeed, because Rwanda was 

already bound by those instruments by way of conventional law, a problem with nullum 

crimen did not arise in that case.175 By contrast, the idea that Security Council resolutions 

 

169 Inter alia: Prosecutor v Vasiljević, Judgment, ICTY-98-32-T (29 November 2002) para 193; Prosecutor 

v Milutinović et al, ‘Decision on Dragoljub Ojdanić’s Motion Challenging Jurisdiction - Joint Criminal 

Enterprise’, ICTY-IT-99-37-AR72, AC (21 May 2003) para 9; Prosecutor v Hadžihasanović et al, 
‘Decision on Interlocutory Appeal Challenging Jurisdiction in Relation to Command Responsibility’, 

ICTY-IT-01-47-AR72, AC (16 July 2003) para 51; Prosecutor v Blaškić, Judgment, ICTY-IT-95-14-A, 

AC (29 July 2004) para 141. 
170 Prosecutor v Delalić et al, Judgment, ICTY-IT-96-21-T (16 November 1998) paras 417-418, explaining 

that the reason for the limitation in the Tribunal’s applicable law as emerging from the 1993 Report of the 

Secretary-General is that “the Security Council, not being a legislative body, cannot create offences”. 
171 See, for instance: Vasiljević (n 169) para 202, acquitting the accused of the charge of violence to life 

and person as a war crime for lack of specificity of the crime under customary law, after having affirmed 

that “[i]f customary international law does not provide for a sufficiently precise definition of a crime listed 
in the Statute, the Trial Chamber would have no choice but to refrain from exercising its jurisdiction over 

it, regardless of the fact that the crime is listed as a punishable offence in the Statute.” Contrary to this 

approach, see: Schabas, Customary Law or Judge-Made Law (n 161) 96. 
172 Schabas, Interpreting the Statutes (n 161) 872. The Appeals Chamber in Tadić confirmed that such 

presumption was limited to definitions of crimes: Tadić, Judgment (n 162) para 296. 
173 Meron (n 166) 831. 
174 ‘Report of the Secretary-General pursuant to paragraph 5 of Security Council resolution 955 (1994)’ (13 

February 1995) UN Doc S/1995/134, para 12. 
175 But note, instead, that the UN Secretary-General returned to the need for consistency with customary 

international law as a tool to respect nullum crimen sine lege in his Report on the establishment of the 
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in the field of international criminal justice shall be read in conformity to customary 

international law when this is necessary to respect the principle of legality has been 

upheld in relation to the interpretation of Security Council referrals to the ICC which 

activate the Court’s jurisdiction with respect to States not party to the Rome Statute.176 

It is submitted that the elaboration of a similar interpretive presumption can 

ultimately be explained in light of the theoretical discussion concerning the limitations to 

the powers of the Security Council. If one adopts the position that human rights represent 

a substantial limitation to the powers of the Security Council by virtue of the combined 

operation of Article 1(3) and 24 UN Charter, the argument can be made that the principle 

of nullum crimen and the associated prohibition of retroactive application of criminal law 

could not be derogated by the Council, including when acting under Chapter VII. 

Therefore, the presumption of conformity to customary law can be understood as a tool 

to ultimately ensure the legality of the action of the Security Council – and, a fortiori, of 

that of the tribunals – via interpretation.177 In other terms, such presumption would 

 

Special Court for Sierra Leone: ‘Report of the Secretary-General on the establishment of a Special Court 

for Sierra Leone’ (4 October 2000) UN Doc S/2000/915, para 12, affirming that “[i]n recognition of the 

principle of legality, in particular nullum crimen sine lege, and the prohibition on retroactive criminal 

legislation, the international crimes enumerated, are crimes considered to have had the character of 

customary international law at the time of the alleged commission of the crime.” 
176 Gabriel M Lentner, The UN Security Council and the International Criminal Court: The Referral 

Mechanism in Theory and Practice (Edward Elgar 2018) 116-117, and Skander Galand (n 143) 136-138, 

who expressly link this narrow interpretation of referrals to the Strasbourg’s strong presumption that the 

Security Council does not intend to impose obligations that force member States to breach fundamental 

principles of human rights. In the same vein, see also: Marko Milanović, ‘Is the Rome Statute Binding on 
Individuals? (And Why We Should Care)’ (2011) 9 Journal of International Criminal Justice 25, 37-38; 

Talita de Souza Dias, ‘The Retroactive Application of the Rome Statute in Cases of Security Council 

Referrals and Ad hoc Declarations: An Appraisal of the Existing Solutions to an Under-discussed Problem’ 

(2018) 16 Journal of International Criminal Justice 65, 87-88. In a recent decision, the Appeals Chamber 

of the ICC arguably confirmed such doctrinal solution, arguing that, in case of referrals relating to States 

not party to the Rome Statute, “it is not enough that the crimes charged can be found in the text of the 

Statute. In interpreting article 22(1) of the Statute in a manner consistent with human rights law, a chamber 

must look beyond the Statute to the criminal laws applicable to the suspect or accused at the time the 

conduct took place…”: Prosecutor v Ali Muhammad Ali Abd-Alrahman (“Ali Kushayb”), ‘Judgment on 

the appeal of Mr Adb-Al-Rahman against the Pre-Trial Chamber II’s “Decision on the Defence ‘Exception 

d’incompétence’ (ICC-02/05-01/20-302)”’ (1 November 2021) ICC-02/05-01/20 OA8, para 86. Note, 
however, that the Appeals Chamber framed the problem as an issue of interpretation of the Statute, rather 

than one of interpretation of the referral of the Council; accordingly, it justified such conclusion exclusively 

with arguments related to the Statute’s provisions – particularly, the obligation to interpret the applicable 

law before the ICC consistently with internationally recognized human rights pursuant to Article 21(3) of 

the Statute. 
177 Scholars have endorsed the conclusion that “it should not be presumed that SC wishes to legislate ICL 

that goes beyond crimes as recognized by customary international law”: Lentner (n 176) 94-95, 193. Such 

conclusion is not shared by other scholars, who take the view that the Appeals Chamber in Tadić actually 

acknowledged the Security Council’s power to prescribe new criminal law. It bears recalling that, at para 

296, the Appeals Chamber affirmed that “it is open to the Security Council – subject to respect for 
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constitute the reflection of a more general one: the presumption that the Security 

Council’s action in the criminal field conforms to the principle of legality, as part of the 

general body of human rights which the organ is bound to respect even during its Chapter 

VII action. 

It is necessary to recognize, however, that actual compliance by the tribunals with 

the purported presumption has proved to be a difficult and at times paradoxical task. 

Scholars underline that often, rather than acting as a constraint for judges, customary law 

has allowed the tribunals to interpret the law dynamically, their judgments frequently 

appearing more as declaratory of nascent customary principles rather than a faithful 

application of well-established customary norms.178 Additionally, whereas the origin of 

the presumption reveals that it should be intended as a defendant-oriented tool designed 

to safeguard defendants’ right to a fair trial, its results were not always and necessarily 

the most favorable to the defendant. The very Appeals Judgment in Tadić is illustrative 

of this phenomenon, as the Appeals Chamber resorted to its presumption of conformity 

to customary law with a view to justify a less favorable outcome for the defendant – the 

conclusion that customary international law did not require an additional element of an 

offence.179 

What remains to be verified, at this point, is whether the presumption of conformity 

to customary law before international criminal tribunals is a technique compatible with 

the Vienna Convention method. The Tadić dictum does not offer a clear-cut solution to 

 

peremptory norms of international law (jus cogens) – to adopt definitions of crimes in the Statute which 

deviate from customary international law. Nevertheless, as a general principle, provisions of the Statute 

defining the crimes within the jurisdiction of the Tribunal should always be interpreted as reflecting 
customary international law, unless an intention to depart from customary international law is expressed in 

the terms of the Statute, or from other authoritative sources.” According to Skander Galand, this statement 

entails that “the SC has the power to criminalize certain conduct but it must be expressed either implicitly 

or explicitly”. See: Skander Galand (n 143) 77. It is hereby submitted that such conclusion reads too much 

into the Appeals Chamber dictum. The Appeals Chamber’s statement shall indeed be read against the 

specific question submitted to the bench, namely whether Article 5 of the Statute required proof of 

discriminatory intent for all crimes against humanity. The Appeals Chamber chose to rely on the customary 

definition of crimes against humanity to conclude that such intent was not required. Thus, the bench was 

only discussing the possibility that the Council could adopt narrower (and thus more favourable) definitions 

of crimes than the ones provided in customary law, and was arguably not endorsing the idea that the Council 

could adopt broader definitions, in violation of nullum crimen. 
178 See: Susan Lamb, ‘Nullum Crimen, Nulla Poena Sine Lege in International Criminal Law’ in Antonio 

Cassese et al (eds), The Rome Statute of the International Criminal Court: A Commentary (CUP 2002) 745; 

Powderly (n 161) 26, 31; Joanna Nicholson, ‘Strengthening the Effectiveness of International Criminal 

Law through the Principle of Legality’ in Joanna Nicholson (ed), Strengthening the Validity of International 

Criminal Tribunals (Brill 2018) 109. 
179 Tadić, Judgment (n 162) para 292. 
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this question. The Appeals Chamber seemed, at first, to subscribe to the view that the 

presumption can only be rebutted through clear text – “whenever the contrary is not 

apparent from the text” – but immediately added that the Security Council may depart 

from customary law also “implicitly”.180 It later added that an intention to depart from 

customary definitions of crimes within the Tribunal’s jurisdiction may be either 

“expressed in the terms of the Statute, or [drawn] from other authoritative sources.”181 

Such indications offer reasons to believe that the Appeals Chamber considered this as a 

‘flexible’ or weak presumption, which, leaving room for implicit rebuttal, was not meant 

to result in a strictly literal method of interpretation. Yet, from a strictly theoretical 

viewpoint, a presumption of the sort should better be qualified as a strong one. If one 

accepts the nullum crimen principle as a substantive limitation to the Security Council’s 

power to establish an international criminal tribunal, then the most appropriate 

interpretive corollary of this limitation should be a strong interpretive presumption which 

directs interpreters to read the criminal statute consistently with the principle of legality 

to the best possible extent. 

Regardless of the most appropriate level of strength attached to it, it is possible to 

conclude that the ad hoc tribunals generally subscribed to the idea of an interpretive 

constraint, alongside or within the framework of the VCLT, imposing judges to ensure 

respect for the principle of nullum crimen in international criminal adjudication. It is 

submitted that this interpretive constraint derived from the Charter limitations to the 

Security Council’s powers in its Chapter VII action in the field of international criminal 

justice. In turn, the resulting presumption can be deemed as a precursor to the Strasbourg 

Court’s presumption of conformity to human rights. In this respect, it further reinforces 

the idea that Charter limitations to the Security Council’s powers shall affect the 

interpretive method applicable to its acts. 

 

 
7. The hypothesis of a presumption of conformity to the principle of State 

sovereignty in the practice of Security Council resolutions authorizing the 

use of force 

 

 

 

180 Ibid. 
181 Ibid, para 296. 
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7.1. Security Council’s power to authorize the use of force 

 
The relationship between the UN Charter’s prohibition on the use of force in international 

relations and the Security Council’s military enforcement powers is crucial to the 

architecture of the collective system for the maintenance of international peace and 

security created by the United Nations. The two are, indeed, complementary aspects of 

the collective security system. The aim of the drafters of the UN Charter was to create a 

system whereby the prohibition on the unilateral use of force by States, provided in 

Article 2(4), would be complemented by a centralized mechanism for the use of force, to 

be exercised by the Security Council acting under Chapter VII on the Charter on behalf 

of the UN membership.182 Articles 43 ff. of the Charter provided for the conditions and 

modalities through which the use of force should have been carried out by the Council. 

In the Charter’s original design, the Council should have been the sole subject vested with 

the authority to resort to military force, and it should have conducted its military 

operations through contingents of member States made available to it on the basis of 

special agreements. However, the notorious failure to give application to these provisions 

resulted in a vacuum to which the Council reacted by elaborating novel courses of action 

not explicitly envisaged by the Charter. The UN system proved sufficiently flexible to 

accommodate the elaboration of a “new instrument”183 to fill the “collective security 

gap”184 that followed the incomplete implementation of Chapter VII. The most significant 

innovation consisted in authorizing member States to use force, on the basis of a Chapter 

VII mandatory resolution of the Security Council.185 In other terms, the Council decided 

to delegate to member States “the competence to carry out military enforcement action 

under their own command and control.”186 

 

 

 

 
182 Christine Gray, International Law and the Use of Force (OUP 2008) 254. 
183 Helmut Freudenschu, ‘Between Unilateralism and Collective Security: Authorizations of the Use of 

Force by the UN Security Council’ (1994) 5 European Journal of International Law 492, 522. 
184 Niels Blokker, ‘Outsourcing the Use of Force: Towards More Security Council Control of Authorized 

Operations?’ in Marc Weller (ed), The Oxford Handbook of the Use of Force in International Law (OUP 

2015) 203. 
185 On the development of the practice of authorizations, see: IDI, ‘Present Problems of the Use of Force in 

International Law – Sub-group: Authorizations of the Use of Force by the United Nations’ (Preliminary 

Report, June 2009) 234-237. 
186 Dan Sarooshi, The United Nations and the Development of Collective Security: The Delegation by the 

UN Security Council of its Chapter VII Powers (OUP 2000) 143. 
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While not expressly provided by the Charter, authorizations have become a major 

feature of the Council’s work in recent decades, particularly after the end of the Cold 

War.187 The novelty represented by the authorization-delegation model sparked 

discussion concerning the identification of its legal basis. According to a part of the 

scholarship, Security Council’s authorizations, being Chapter VII decisions on measures 

involving the use of force, would find their legal basis in Article 42 UN Charter.188 

According to these scholars, the failed implementation of Article 43 ff. would merely 

entail that the Council cannot require member States to contribute its forces, but nothing 

in the Charter prevents it from authorizing such action by making use of the forces 

voluntarily contributed by States.189 The idea that the Charter already envisaged the 

possibility of delegation of military enforcement powers by the Security Council would 

be further supported by the provision of Article 53.190 Others maintain, instead, that the 

authorizations practice constitutes an alternative instrument to the original architecture of 

the Charter, amounting either to a development of Article 42 by way of subsequent 

practice or to a customary rule formed within the UN system.191 Whatever position one 

may take on the legal basis of such course of action, it is undisputable that the 

authorization model constitutes today a well-accepted instrument in the array of powers 

available to the Security Council to fulfil its responsibility in the maintenance of 

international peace and security. Early concerns of States over the compatibility of 

 

187 Security Council Report, ‘Security Council Action under Chapter VII: Myths and Realities’ (Special 

Research Report, 23 June 2008) 16. 
188 Inter alia: Christopher Greenwood, ‘New World Order or Old? The Invasion of Kuwait and the Rule of 

Law’ (1992) 55 Modern Law Review 153, 167; Frederic L Kirgis, ‘The Security Council’s First Fifty 

Years’ (1995) 89 AJIL 506, 521; Sarooshi (n 186) 148 ff; de Wet, The Chapter VII Powers (n 56) 260-261; 

Olivier Cortén, Le droit contre la guerre (Pedone 2014) 523. See also: Paolo Picone, ‘Le autorizzazioni 
all’uso della forza tra sistema delle Nazioni unite e diritto internazionale generale’ (2005) 1 Rivista di diritto 

internazionale 5, 8-17, who argues, however, that for authorizations to find their legal basis in Article 42 

UN Charter, some conditions must be met, namely that the Security Council (i) clearly defines the 

objectives of the military operation, (ii) continuously supervises State-led operations and (iii) collects from 

States the necessary information with a view to verifying the correctness of the exercise of military force. 
189 Greenwood (n 188) 167-168. 
190 Article 53 UN Charter provides: “The Security Council shall, where appropriate, utilize such regional 

arrangements or agencies for enforcement action under its authority. But no enforcement action shall be 

taken under regional arrangements or by regional agencies without the authorization of the Security Council 

[…]”. Emphasis added. Some authors have even claimed that Article 53 may itself represent the legal basis 

for all Security Council’s authorizations to use force. See: Mohammed Bedjaoui, ‘L’humanité en quête de 

paix et de développement’ (2006) 324 Recueil des Cours, 460. 
191 Robert Kolb, International Law and the Maintenance of Peace – Jus Contra Bellum (Edward Elgar 

2018) 167. Also: Benedetto Conforti, The Law and Practice of the United Nations (Brill 1996) 204; 

Conforti (n 32) 331. According to other scholars, the legal basis of authorizations should be found in general 

international law, outside the UN system. See, for instance: Enzo Cannizzaro, Diritto Internazionale 

(Giappichelli 2016) 92. 
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authorizations with the Charter requirements have been abandoned over time.192 

Accordingly, acceptance of the authorization model as a well-established mode of 

exercise of Chapter VII powers has become the “new orthodoxy”.193 

In terms of form, it has been observed in Chapter II that, even since its first 

authorization in the post-Cold War era – i.e. resolution 678 (1990)194 – the Security 

Council has authorized States to use force by resorting to the formula “all necessary 

means/measures”.195 The formula has come to be understood as a standard expression of 

the Security Council to indicate an authorization to use force. Provided that the Security 

Council has developed a standard expression to manifest its decision to authorize the use 

of force, it may be tempting to assume that identifying whether or not the use of force has 

been authorized is a straightforward exercise, which leaves little room for ambiguity and 

inconsistent interpretations. Reality, however, proves a similar assumption wrong. 

Authorization resolutions are actually the most discussed type of Security Council action, 

giving rise to heated interpretive debates, both in literature and among States. 

Specifically, Security Council’s action in this field has been often accompanied by the 

tendency of some States to promote broad or liberal interpretations. In turn, other States’ 

and scholars have attempted to counterbalance this tendency by proposing the affirmation 

of strictly literal interpretive approaches. As a result, the debate concerning the 

interpretation of Security Council’s authorizations to use force has been marked by the 

tension between acceptance of the possibility of implicit/implied authorizations, on the 

one hand, and its categorical rejection, on the other. 

 

 
192 Some States originally complained that authorizations resolutions were inconsistent with the Charter 

requirements. This is evident from some States’ reactions to the adoption of resolution 678 (1990). The 

Representative of Cuba, for instance, stated that the resolution’s text “violates the Charter of the United 

Nations by authorizing some States to use military force in total disregard of the procedures established by 

the Charter.” Similarly, the Representative of Malaysia complained that the resolution could represent “a 

precedent that may not bode well for the future.” See: UNSC, ‘Provisional Verbatim Record of the Two 

Thousand Nine Hundred and Sixty-Third Meeting’ (29 November 1990) UN Doc S/PV.2963, 58, 76. Yet, 

with the intensification of Council’s resort to the authorization model, it became clear that such course of 

action had been ultimately accepted by the UN membership. 
193 Gray (n 182) 366; Nico Krisch, ‘Article 42’ in Bruno Simma et al (eds), The Charter of the United 

Nations: A Commentary (OUP 2012) 1338. 
194 Frank Berman, ‘The Authorization Model: Resolution 678 and Its Effects’ in David M Malone (ed), The 
UN security Council: From the Cold Was to the 21st Century (Lynne Rienner Publishers 2004) 153 ff, 

arguing that, despite a few possible precedents of the authorization model in the pre-Cold War era, 

resolution 678 (1990) represented a key turning point in Security Council’s practice, to the extent that it 

became the model authorization guiding the subsequent practice of the organ. 
195 See Chapter II, para 4.2. 
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7.2. The hypothesis of implicit authorizations and its rejection: from presumed 

authorizations to the presumption against authorizations 

As above illustrated, the authorization model was created to address the gap left by the 

non-implementation of the Charter’s provisions designed to regulate the Council’s power 

to carry out military activities. Despite its usefulness, the authorization model has also 

raised new problems. One of the most significant drawbacks is that such model “leaves 

individual states with wide discretion to use ambiguous, open-textured resolutions to 

exercise control over the initiation, conduct and termination of hostilities.”196 Starting 

from the 1990s, some States have indeed asserted their power to identify an authorization 

of the Security Council as a result of liberal interpretations of Security Council 

decisions.197 The Council’s inaction in cases in which some States deemed it necessary 

to resort to force has propelled the search for implicit authorizations. This has occurred 

either by expanding the scope of a decision of the Council or by supporting the re- 

activation of a mandate contained in previous resolutions. 

One of the first attempts to justify a military intervention on the basis of a liberal 

construction of a Security Council resolution is the 1991 Operation Provide Comfort in 

Iraq, led by the US, the UK and France.198 In that occasion, the coalition used force to 

provide humanitarian aid to the Kurds and to establish safe havens in northern Iraq partly 

on the basis of ambiguous authority in Resolution 688 (1991). Resolution 688 condemned 

Iraqi’s repression of its civilian population, characterized the consequences of such 

repression – i.e. the massive refugee flow – as a threat to international peace and security 

in the region, demanded that the Iraqi government stopped the repression and appealed to 

 
196 Jules Lobel and Michael Ratner, ‘Bypassing the Security Council: Ambiguous Authorizations to Use 

Force, Cease-Fires and the Iraqi Inspection Regime (1999) 93 AJIL 124, 125. 
197 Nigel D White, ‘The Will and Authority of the Security Council after Iraq’ (2004) 17 Leiden Journal of 

International Law 645, 656, arguing that “there does seem to be significant practice by powerful States that 

lends credence to the idea that force can be used in support of Security Council resolutions … although 

they do not contain an express ‘authorization’ to take ‘necessary measures’.” 
198 For a detailed illustration of the intervention in Iraq, its background and its follow-up, see: Jane E 

Stromseth, ‘Iraq’s Repression of Its Civilian Population: Collective Responses and Continuing Challenges’ 

in Lori Fisler Damrosch (ed), Enforcing Restraint: Collective Intervention in Internal Conflicts (Council of 

Foreign Relations Press 1993). While Operation Provide Comfort is generally regarded as having provided 

an invaluable contribution to the population in need, scholars agree that it rest on fragile legal bases: Adam 

Roberts, ‘Humanitarian War: Military Intervention and Human Rights’ (1993) 69 International Affairs 429, 

438. 
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member States to contribute to humanitarian relief efforts.199 The resolution, however, 

made no mention of military force. Still, States later justified their military intervention 

on the basis of such resolution, in so far as it allowed member States to participate in 

humanitarian relief efforts.200 The Operation did not last long, as it was soon followed by 

a Memorandum of Understanding between the UN and the Iraqi government, whereby 

the latter would agree to a humanitarian presence in Iraq. Moreover, a large number of 

States acquiesced to the safe-heavens operation. However, Operation Provide Comfort 

provoked discussion with regards to its legal basis. In an unusually direct intervention, 

the then Secretary-General Javier Pérez de Cuéllar challenged the legal basis of the 

military operation, arguing that a foreign military presence on Iraqi territory required 

either the express authorization of the Security Council or Iraqi consent.201 

A second, paradigmatic example of States’ attempt to justify military action on the 

basis of the doctrine of implied authorization is offered by Operation Iraqi Freedom, the 

military operation against Iraq led by the US, the UK and Australia in 2003, with the 

stated objective to secure Iraq’s disarmament of weapons of mass destruction. It shall be 

reminded that the very first authorization to use force adopted by the Security Council, 

which later became the model for subsequent authorizations, was contained in resolution 

678 (1990). In its operative paragraph 2, the resolution authorized member States to use 

“all necessary means” to force Iraq to withdraw from Kuwait and to restore international 

peace and security in the area, upon Iran’s failure to comply within a specified period of 

time.202 Resolution 678 (1990) was then followed by resolution 687 (1991), which 

established a cease-fire in exchange for Iraq’s compliance with significant disarmament 

obligations.203 Eleven years later, resolution 1441 (2002) was adopted. In resolution 1441 

the Security Council, having recalled its previous related resolutions, including 

resolutions 678 (1990) and 687 (1991), and acting under Chapter VII of the UN Charter, 

 

 

199 UNSC Res 688 (1991) UN Doc S/RES/688 (1991) paras 1, 2, 6. 
200 Gray (n 182) 348. 
201 See Ian Johnstone, ‘The Role of the Secretary-General: The Power of Persuasion Based on Law’ (2003) 

9 Global Governance 441, 448. Significantly, even the UK Ministry of Foreign Affairs acknowledged that 

Operation Provide Comfort was in fact “not specifically mandated by the United Nations [as] Resolution 

688 did not actually authorize it” and preferred to invoke the doctrine of humanitarian intervention as a 

legal basis for the military action. See: Geoffrey Marston, ‘United Kingdom Materials on International Law 

1992’ (1992) 63 BYIL 615, 827-828. 
202 UNSC Res 678 (1990) UN Doc S/RES/678 (1990) para 2. 
203 UNSC Res 687 (1991) UN Doc S/RES/687 (1991) para 33. 
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determined Iraq to be in “material breach” of its obligations under the previous 

resolutions, decided to afford it “a final opportunity to comply” with its disarmament 

obligations by imposing further obligations connected with an inspection regime, and 

warned the State that it would face “serious consequences” in case of further non- 

compliance.204 An authorization to use force was not expressly included in the 

resolution.205 Yet, in March 2003, the coalition of States formed by the US, the UK and 

Australia decided to rely – primarily, though not exclusively – on resolution 1441 (2002) 

to justify Operation Iraqi Freedom. In their letters addressed to the Security Council, the 

States more specifically claimed that their military operation found its legal basis on the 

combined effects of resolutions 678, 687 and 1441. According to the States, Iraq’s 

continued “material breach” of all its disarmament obligation under the relevant Security 

Council resolutions entailed the termination of the cease-fire provided for in resolution 

687 (1991), with the consequence that the mandate provided in resolution 678 (1990) 

would be reactivated.206 Thus, under the so-called ‘revival argument’, the States took the 

position that a previous authorization to use force can be reactivated later in time, thereby 

allowing the possibility to derive an authorization from the combined effect of several 

resolutions.207 More generally, the ‘revival argument’ suggests that force need not be 

 

204 UNSC Res 1441 (2002) UN Doc S/RES/1441 (2002) preamble, paras 1, 2, 13. 
205 On the negotiating history of resolution 1441 (2002) and on the reasons for such exclusion, see: Sean D 
Murphy, ‘Contemporary Practice of the United States Relating to International Law’ (2002) 96 AJIL 956. 
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use of force in light of Iraq’s ‘material breach’, but it was later withdrawn as it had no chance of being 

adopted. See: IDI Preliminary Report (n 185) 249. 
206 UNSC, ‘Letter dated 20 March 2003 from the Permanent Representative of the United States of America 

to the United Nations addressed to the President of the Security Council’ (21 March 2003) UN Doc 

S/2003/351; UNSC, ‘Letter dated 20 March 2003 from the Permanent Representative of the United 

Kingdom of Great Britain and Northern Ireland to the United Nations addressed to the President of the 

Security Council’ (21 March 2003) UN Doc S/2003/350; UNSC, ‘Letter dated 20 March 2003 from the 

Permanent Representative of Australia to the United Nations addressed to the President of the Security 

Council’ (20 March 2003) UN Doc S/2003/352. 
207 The ‘revival argument’ was further explained in several occasions by the intervening States. In response 

to a Parliamentary question concerning the legal basis for UK’s intervention in Iraq, UK Attorney General 

Lord Goldsmith explained that “[a]uthority to use force against Iraq exists from the combined effect of 
resolutions 678, 687 and 1441. All these resolutions were adopted under Chapter VII of the UN Charter 

which allows the use of force for the express purpose of restoring international peace and security”. The 

Attorney General’s reply is reproduced in: Colin Warbrick and Dominic McGoldrick, ‘The Use of Force 

against Iraq’ (2003) 52 International and Comparative Law Quarterly 811. Similarly, see the legal argument 

of the US as explained by its Legal Advisers: William H Taft and Todd F Buchwald, ‘Preemption, Iraq and 

International Law’ (2003) 97 AJIL 557. Other States expressly supported this argument, holding that a 

second resolution by the Council aimed at providing express authorization to the coalition forces was 

politically desirable, but not legally necessary, as such effect already derived from the combined effect of 

previous resolutions. See, in particular, the comments of Spain in: UNSC, ‘4721st meeting’ (19 March 2003) 

UN Doc S/PV.4721, 15-16. See, also, the position of Italy’s Government, as expressed in the Prime 
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authorized in each and every case by a novel decision of the Security Council. Nothing 

would prevent States – or any other interpreter – from inferring a Security Council 

mandate to use force as an indirect, objective, secondary effect of a series of previous 

Security Council resolutions, regardless of the Security Council’s specific current 

intention. 

Similarly to what happened in the 1990s, with the Secretary-General insisting on 

the principle whereby a Security Council authorization to use force must be expressed in 

a given resolution, the ‘revival argument’ was received with significant criticism among 

States.208 Faced with this strong unilateralistic turn in the interpretation of Security 

Council resolutions,209 scholars, too, largely rejected the overly liberal interpretation 

proposed by the coalition forces, and insisted on the view that authorizations to use force 

shall be explicit in Security Council resolutions, giving rise to what has been defined as a 

“presumption against the authorization of military force.”210 

In their submissions during the Chilcot Inquiry, a significant number of scholars 

subscribed to a principle of restrictive interpretation of Security Council resolutions, 

whereby an authorization to member States to use force would require clear and explicit 

language to be included in the resolutions’ texts. For instance, a group of scholars and 

 

 

Minister’s statement before the Parliament: Senato della Repubblica, ‘Comunicazioni del Governo sugli 

sviluppi della crisi irachena’ (361st session, 19 March 2003) 5, holding that “[l]’uso della forza per 

costringere il regime dittatoriale di Baghdad ad arrendersi alle regole che presiedono alla sicurezza globale 
è reso legittimo, in mancanza di nuove decisioni da parte delle Nazioni Unite, dalle precedenti risoluzioni 

adottate dal Consiglio di sicurezza, le nn. 678 del 1990, 687 del 1991 e 1441 del 2002, dal cui combinato 

disposto emerge con chiarezza che il cessate il fuoco stipulato a conclusione del conflitto del 1991 viene 

meno in caso di violazione dell’obbligo di disarmo forzoso e di eliminazione delle armi di distruzione di 

massa.” Emphasis added. 
208 A certain opposition to unilateralistic interpretations and actions was evident in the comments of France, 

Germany, Syria, Pakistan, Mexico, China and Bulgaria: UNSC 4721st meeting (n 207). On 10 March 2003, 

the Secretary-General himself expressed its opposition to the revival argument. Asked whether he 

considered a second authorizing resolution necessary in order to intervene in Iraq, the Secretary-General 

replied: “[i]f the US and others were to go outside the Council and take military action it would not be in 

conformity with the Charter.” See: UNSG, ‘Secretary-General’s press conference’ (10 March 2003) 
available at https://www.un.org/sg/en/content/sg/press-encounter/2003-03-10/secretary-generals-press- 

conference-unofficial-transcript. 
209 Orakhelashvili defines ‘unilateral interpretation’ of Security Council resolutions as the situation that 

occurs “when, due to political considerations of the day, one or more States attempt construing the 

resolution in question as falling short of, or exceeding, the agreement between Council’s Member States 

that the resolution on its face suggests.” See: Alexander Orakhelashvili, ‘Unilateral Interpretation of 

Security Council Resolutions: UK Practice’ (2010) 2 Goettingen Journal of International Law 823, 824. 

The author considers the 2003 ‘revival argument’ to fall squarely within this definition. 
210 Michael Byers, ‘Agreeing to Disagree: Security Council Resolution 1441 and Intentional Ambiguity’ 

(2004) 10 Global Governance 165, 179. 
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practitioners submitted that the ‘revival argument’ was to be considered “objectionable” 

at best, as “the decision to use force against a sovereign state is so monumental and can 

lead to such grave consequences … that it can only be taken explicitly by the Security 

Council, whose members would thereby assume political responsibility for their 

actions.”211 Similarly, Brollowski argued that an “explicit second resolution by the 

Security Council would have been needed to allow the use of force.”212 Simpson echoed 

these submissions, arguing in favour of the “need to interpret Security Council resolutions 

restrictively”, to the effect that “[a]uthorisations to use force ought to be explicit and 

contemporaneous”.213 Jancki further specified that “clear and unambiguous” language is 

required for an authorization to use force is to be read in a resolution.214 Finally, some 

scholars expressly construed restrictive interpretation in terms of an interpretive 

presumption. According to Grief, Arai, Lewis-Anthony and Sheikh, “there is a very 

strong presumption against construing [resolutions] as authorising military action. That 

presumption can be rebutted, but only by the use of specific, unambiguous wording that 

makes it clear beyond any doubt that military action is authorized.”215 The suggestion to 

promote a presumption of non-authorization, rebuttable only through explicit language 

by the Security Council, has been continuously advanced in scholarship,216 and has been 

occasionally supported by States.217 In terms of strength, a similar presumption would 

amount to a strong one: similarly to the ECtHR presumption, the requirement of clear 
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213 Gerry Simpson, ‘Iraq Inquiry: Submissions on the UK’s Legal Basis for Military Action in Iraq – 
Memorandum on the Legality of the War and on the Interpretation of United Nations Security Council 
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and explicit language for its rebuttal would essentially situate the presumption of non- 

authorization outside the Vienna Convention’s framework. 

Overall, the military intervention in Iraq and the ensuing legal debate on the 

interpretation of Security Council resolutions bolstered the discussion concerning the 

relationship between Security Council resolutions, the authorizations to use force and the 

protection of State sovereignty. Indeed, the idea that Security Council resolutions should 

be read restrictively so as to exclude an authorization to use force unless explicit language 

to that effect is used appears to be strictly connected to the old interpretive maxim in 

dubio mitius, i.e. the principle whereby encroachments with States’ sovereignty are not 

to be lightly assumed.218 Already in 1998, when discussing States’ attempt to interpret 

resolution 688 (1990) as an implicit authorization to use force, Frowein warned against 

the dangers of unclear wording in resolutions being used to justify military action beyond, 

or even against, the Security Council’s will.219 In order to counter States’ tendency 

towards unilateralistic interpretations, the author proposed to revitalize the in dubio mitius 

maxim for Security Council resolutions. The author submitted that the maxim would be 

“fully justified” in its application to Council resolutions: since resolutions are not the 

result of a direct expression of will of their addressees, but rather bind all member States 

of the UN irrespective of their participation to the resolutions’ drafting or adoption, State 

sovereignty would need to be safeguarded as far as possible, admitting only those 

limitations that emerge clearly and explicitly from the resolutions’ text.220 In addition, the 

application of in dubio mitius to the interpretation of Security Council resolutions has 

been advocated by States in proceedings before international tribunals,221 and has 

 

218 Luigi Crema, ‘In Dubio Mitius’ Max Planck Encyclopedia of Public International Law (OUP 2019) 

paras 2 ff. In the past, the maxim has often generated debates and uncertainties with regards to its 

application in the interpretation of treaties. Currently, however, support for its application to treaty 
interpretation appears obsolete, in the light of the most recent case-law of the International Court of Justice. 

According to the Court, no peculiar interpretive rules derive from the principle of State sovereignty. Treaty- 

based limitations to sovereignty must therefore be interpreted as any other treaty provision, that is, in 

accordance with the Vienna Convention’s interpretive method. See: Dispute Regarding Navigational and 

Related Rights (Costa Rica v Nicaragua) [2009] ICJ Rep 213, para 48. 
219 Jochen A Frowein, ‘Unilateral Interpretation of Security Council Resolutions - a Threat to Collective 

Security?’ in Volkmar Götz, Peter Selmer and Rüdiger Wolfrum (eds), Liber amicorum Günther Jaenicke- 

Zum 85. Geburtstag (Springer 1998) 105. 
220 Ibid, 112. In the same vein: Jochen A Frowein and Nico Krisch, ‘Introduction to Chapter VII’ in Bruno 

Simma et al (eds), The Charter of the United Nations: A Commentary (OUP 2002) 713; Amerasinghe (n 
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[2010] ICJ Rep 403, Written Comments of the Government of the Republic of Serbia, paras 391-393, 
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resurfaced in more recent scholarly works, specifically suggesting to apply it to 

authorization resolutions.222 

It is therefore necessary to test the validity of such arguments against a theoretical 

analysis, with a view to verifying whether a presumption of conformity to the principle 

of State sovereignty, particularly with regards to resolutions allegedly authorizing the use 

of force, is legally justified and allows to draw a convincing parallel with the presumption 

of conformity to human rights elaborated by the ECtHR. 

 

 
7.3. The Charter’s conception of the use of force as the legal justification for the 

need of ‘express’ authorizations 

As anticipated, the tendency of some States to support overly liberal interpretations of 

Security Council resolutions relating to the use of force – specifically, their attempt at 

drawing authorizations to the use of force from ambiguous resolutions – has fostered an 

opposite reaction in literature. Scholars have tried to counter such liberal approaches by 

rejecting the notion of ‘implied’ authorizations and insisting on the idea that 

authorizations need to emerge explicitly from resolutions’ texts. The proposed restrictive 

interpretation would favour the development of a presumption of non-authorization, 

rebuttable only by way of clear and explicit language. According to some, the legal 

justification for such presumption would rest on the need to safeguard State sovereignty 

to the fullest extent, and to admit authorizations to use force – the most severe 

encroachment on sovereignty – only in exceptional circumstances. In this respect, the 

presumption advocated in scholarship would arguably replicate the Strasbourg 

presumption of conformity to human rights, amounting to a (partial) deviation from the 

Vienna Convention model by privileging the literal canon over other techniques and 

elements of interpretation. 

Against this background, it is submitted that a complete assimilation between the 

interpretive methods developed in the field of human rights and in the field of the use of 

 

affirming that “Security Council resolutions must be narrowly construed since there is a presumption 

against limitations of the rights of States, in particular where a given resolution is ambiguous.” A similar 

position was adopted by Jordan, the League of Arab States and some amici curiae in the Al Bashir 

proceedings before the ICC Appeals Chamber, as further illustrated in para 4.4.2. below. 
222 Papastavridis (n 79) 110; Traoré (n 39) 569-571. 
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force appears, at a deeper analysis, inappropriate. More specifically, it is submitted that 

such assimilation rests on an unfitting reliance on State sovereignty as the legal 

justification for rejecting the admissibility of implicit authorizations and on an erroneous 

overlapping of the notions of express and explicit authorizations. 

Firstly, the indication of State sovereignty as the legal justification for rejecting 

implied authorizations might be challenged on the ground that it relies on a conception of 

sovereignty no longer acceptable in light of the UN Charter. Indeed, a general and 

unqualified presumption of conformity to State sovereignty could hardly be considered 

compatible with the text and overall logic underlying the collective security system 

established by the Charter. Article 2(1) of the Charter recognizes “sovereign equality” as 

a principle of the United Nations,223 deliberately using a “new term” to emphasize its 

horizontal dimension in the relationship among States, with a view to exclude legal 

superiority of one State over another.224 Such principle, however, was not meant to 

exclude “a greater role played by the international community vis-à-vis all its 

members”.225 The Charter itself, specifically the very Article 2 in its paragraph 7, 

confirms that sovereignty is destined to yield whenever the Chapter VII powers of the 

Security Council are activated.226 Security Council’s enforcement powers are precisely 

intended as a limitation to States’ sovereignty in favour of an action taken for the 

safeguard and on behalf of the international community as a whole. Thus, nothing 

precludes the Security Council, acting under Chapter VII, from interfering with State 

sovereignty, so long as its measures are effectively aimed at maintaining international 

peace and security – and are consequently temporary and non-permanent.227 In this 

respect, the ICJ decision not to accept Serbia’s argument that resolutions shall be 

interpreted restrictively in favour of State sovereignty in the Kosovo Advisory Opinion 

confirms that the presumption of conformity to State sovereignty is an unsuitable 

interpretive technique for Security Council resolutions adopted under Chapter VII.228 

 
223 UN Charter (entered into force 1945) 1 UNTS XVI, art 2(1). 
224 Bardo Fassbender, ‘Article 2(1)’ in Bruno Simma et al (eds), The Charter of the United Nations: A 

Commentary (OUP 2012) 153. 
225 Fassbender (n 70) 112. 
226 UN Charter (n 223) art 2(7), confirming that in the vertical relationship between member States and the 

Security Council the principle of non-intervention “shall not prejudice the application of enforcement 

measures under Chapter VII”. 
227 Schweigman (n 56) 173. 
228 See, on this point: Palchetti (n 44) 170. 
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Still, whereas the notion of sovereignty enshrined in the UN Charter does not 

provide sufficient justification for rejecting the notion of implicit authorizations, other 

provisions of the Charter arguably do. Specifically, it is submitted that the proper 

justification for the need of express authorizations rests on the very UN Charter’s 

conception of the use of force and of the power of the Security Council to adopt measures 

involving the use of force. Not only does the Charter, by virtue of Article 2(3)-(4), 

manifest its disfavor towards the use of force and its strong inclination towards peaceful 

means of conflict resolution, but it expressly construes the use of force by the Security 

Council as a last resort measure. Article 42 requires the Security Council to perform a 

double determination: first, it shall determine that measures not involving the use of force 

under Article 41 would be inadequate or have proved to be inadequate to maintain or 

restore international peace and security; second, it shall decide to take – or authorize 

States to take – measures involving the use of force.229 Unsurprisingly, the Charter 

conceives the Security Council as the sole organ endowed with the power to make such 

determination, consistently with the idea to exclude individual member States’ autonomy 

in undertaking military action. This entails that the Charter “requires the Security Council 

to approve affirmatively of nondefensive uses of force.”230 

Based on this framework, it is possible to argue that a liberal approach to the 

interpretation of resolutions, which allows to infer an authorization as a secondary effect 

of a combination of resolutions irrespective of a clear collective decision of the Council 

as an organ, runs counter to the very provisions of the UN Charter regulating the use of 

force and cannot represent an acceptable interpretive approach.231 The direct connection 

between express authorization and an interpretation of Security Council resolutions in 

light of the UN Charter is further confirmed by occasional declarations of States. For 

instance, in its assessment of the legality of the 2003 use of force against Iraq, the Russian 

Federation emphasized that 

 

 
229 Article 42 UN Charter reads as follows: “Should the Security Council consider that measures provided 

for in Article 41 would be inadequate or have proved to be inadequate, it may take such action by air, sea, 

or land forces as may be necessary to maintain or restore international peace and security. …” 
230 Lobel and Ratner (n 196) 130. Emphasis added. 
231 Ibid, 134. According to the authors, the Charter’s presumption of peaceful means “requires that 

ambiguity be interpreted against warfare, a mandate that supports a rule that Security Council authorizations 

to use force must be clear and unambiguous”, as “[a] world order that would allow nations to use force 

unilaterally under the guise of creative or disputed interpretations of vague language in Security Council 
resolutions or by the Council’s failure to act would undermine Article 2(4).” 
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…the UN Charter allows for the use of force only on the basis of the appropriate Security Council 

decision, adopted under Chapter VII of the UN Charter. It is namely in the light of these provisions 

of the Charter, which are the reflection of the ideology on the UN as the system of the collective 

maintenance of international peace and security, that provisions of Security Council resolutions 

should be interpreted.232 

 
 

Having identified the normative basis for the presumption of non-authorization in 

the UN Charter provisions regulating the use of force and the enforcement powers of the 

Security Council under Chapter VII, it is also possible to analyze whether the said 

presumption would be better construed as a strong or a weak one. 

It has been observed that a number of scholars construe the presumption as a strong 

one, by assigning a decisive role to language. This approach, however, arguably rests on 

an erroneous confusion between the concepts of express and explicit authorization. The 

Charter, indeed, merely requires a positive decision of the Security Council to authorize 

States to use force. Authorizations need accordingly be express, meaning that they cannot 

be implied from silence or inaction or from a combination of previous resolutions.233 

However, there seems to be no reason to require authorizations to be explicit in the 

language of the relevant Security Council resolutions. In the field of human rights, the 

need for explicit language infringing human rights derived from the need to safeguard the 

legality of the Security Council’s actions as far as possible via interpretation.234 The 

strong interpretive presumption of the Security Council’s intent to safeguard human rights 

was therefore considered as an expression of the principle of consistent interpretation 

with a hierarchically superior instrument, i.e. the UN Charter. Thus, the development of 

a strong interpretive presumption requires the identification of a Charter-based legal limit 

to Security Council’s action. In this respect, authorizations to States to use force are not 

prohibited to the Council; rather, the Charter and the subsequent developments thereof 

allow the Council to adopt such decision. As a result, there would be no need to construe 

a presumption of non-authorization as a strong one, as this does not derive from the need 

to ensure that the Council complies with the UN Charter. The exigencies of clarity which 

stand at the basis of the presumption of non-authorization may well be accommodated by 

 

232 The Legal Department of the Ministry of Foreign Affairs of the Russian Federation, ‘Legal Assessment 

of the Use of Force against Iraq’ (2003) 52 International and Comparative Law Quarterly 1059, 1062. 
233 Ugo Villani, ‘The Security Council’s Authorization of Enforcement Action by Regional Organizations’ 

in Jochen A Frowein and Rüdiger Wolfrum (eds), Max Planck Yearbook of United National Law (vol 6, 

Kluwer Law International 2002) 542-544. 
234 See para 4.1.4. in this Chapter. 
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a weak interpretive presumption, which allows that effect to be possibly drawn from 

elements other than language, provided that a positive decision to authorize is established 

as a result of the interpretive process. 

The very practice of the Security Council may be considered to militate against the 

necessity of explicit language. The expression “all necessary means/measures”, i.e. the 

standard formulation for a Security Council’s authorization to use force, is anything but 

explicit. Developed as a result of a linguistic compromise among Security Council’s 

permanent members, the expression is characterized by extreme vagueness and 

ambiguity. By authorizing States to take “all necessary means/measures”, the Security 

Council refrains from indicating which measures States may take, nor does it point at any 

specific norm which States are allowed to derogate while adopting the authorized 

measures. Crucially, the expression does not refer to military measures. Formally 

speaking, the standard formulation developed by the Security Council to authorize the 

use of force does not satisfy the “clear and explicit language” test, and represents what 

could be described as a textbook example of implicitness.235 

Clearly, a similar formalistic observation may appear to disregard the elephant in 

the room, i.e. the fact that, as illustrated in Chapter II, the consolidation of such expression 

in the long-standing practice of the Security Council has transformed “all necessary 

means/measures” in the ordinary language of the organ. While the formula may not be 

clear and explicit in other settings, it carries an unequivocal meaning when used by the 

Security Council. In short, the standard formula unequivocally expresses, in the ordinary 

language of the organ, its intention to authorize States to use force. Yet, shifting the focus 

from language to intention is precisely what allows to offer a different conceptualization 

of the scholarly debate rejecting the admissibility of implicit authorizations. Whereas 

some scholars favour a language-focused approach, most commentators actually 

emphasize that language is but one of the elements that can convey a clear intent. In the 

context of authorization resolutions, what matters is the ascertainment of a clear and 

unequivocal intent of the Security Council to authorize measures involving the use of 

force. As Wood observes, framing the issue in terms of a purported dichotomy between 

 
235 For a similar argument, see the oral submissions by Professor Claus Kreß in the hearing of 12 September 

2018 before the Appeals Chamber: Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Transcript’ (12 

September 2018) ICC-02/05-01/09-T-6-ENG, 34. 
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‘implied’ and ‘express’ authorizations misses the actual question, i.e. whether the use of 

force has been authorized by the Council or not. Thus, “[t]he suggestion that force is used 

‘without express authorization’ is often merely a way of saying that the ‘authorization’ 

relied upon is not clear.”236 In a similar fashion, White observes that when a resolution 

does not explicitly authorize the use of force, it may still be acceptable to interpret it as 

containing an authorization, provided that such interpretation “reflects the views of the 

Security Council as a collective body”, including by way of subsequent practice of the 

Council itself.237 Accordingly, White re-formulates the presumption of non-authorization 

and argues that, absent the “all necessary means/measures” formula, “the presumption 

must be that there was no intention to authorize the use of force, unless there is clear 

consensus to the contrary. In other words, if all the members … agree that a threat of 

‘serious consequences’ in the face of a ‘material breach’ … signify the authorization of 

the use of force, that is what they mean.”238 As a result, White criticized the UK (together 

with the States participating in the military operation) not because it found an 

authorization in a resolution which did not contain the standard formula, but because it 

found an authorization when there was no Security Council consensus to that effect. Other 

scholarly works appear to share the understanding that the requirement of an express 

authorization does not amount to a requirement of explicit language by the Security 

 

 

 

 
236 Michael Wood, ‘Towards New Circumstances in Which the Use of Force May Be Authorised? The 

Cases of Humanitarian Intervention, Counter-Terrorism, and Weapons of Mass Destruction’ in Niels 
Blokker and Nico Schrijver (eds), The Security Council and the Use of Force: Theory and Reality – A Need 

for Change? (Martinus Nijhoff 2005) 79. See also: Natalino Ronzitti, Diritto internazionale dei conflitti 

armati (Giappichelli 2011) 76, who criticizes the ‘implicit authorization’ argument by observing that it 

often conceals attempts at invoking an authorization in the absence of any decision of the Council in this 

respect. 
237 Nigel D White, ‘UK’s Legal Basis for Military Action in Iraq: Submission to the Iraq Inquiry in 

Response to the Invitation to International Lawyers of 2 June 2010’ (7 July 2010) 3. Similarly: White (n 
196) 656-657. 
238 Ibid. Emphasis added. This view finds support in the position of the Office of the Legal Affairs of the 

UN Secretariat, already analyzed in Chapter II, para 4.2. In relation to resolution 1509 (2003) on Liberia, 

which did not include the standard formula “all necessary means”, the Office clarified that “it does not 

follow from the fact that no such express wording appears in the resolution that the Security Council has 

not exercised that power and granted such authorization”. According to the Office, deciding whether the 

Security Council has authorized resort to force requires the whole interpretive method of the VCLT to be 

utilized, specifically “the ordinary and natural meaning which is to be given to its terms when they are read 

in the context of the resolution as a whole and in the light of its object and purpose, and … the discussions 

leading to, and the circumstances of, its adoption”. See: Office of the Legal Affairs of the UN Secretariat, 

‘Note to the Under-Secretary-General of the Department of Peacekeeping Operations, United Nations’ (13 
October 2003) in United Nations Juridical Yearbook 2003 (United Nations Publications 2003) 539-540. 
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Council, so long as a clear intention of the Council to authorize can be otherwise 

inferred.239 

It results from the above that the Vienna Convention may well continue to regulate 

the interpretation of Security Council resolutions operating in the field of the use of force. 

A strong presumption of non-authorization, similar to the one developed in the field of 

human rights, let alone one which relies on the need to safeguard State sovereignty, does 

not appear justified in light of the Charter’s conception of the use of force. In this respect, 

rather than a modification in the application of Article 31(3)(c) VCLT, the operation of 

the VLCT in this field would appear to be merely complemented by one interpretive 

corollary, which operates as a partial constraint to the admissible interpretive results 

available to the interpreter. Such interpretive corollary entails that an authorization by the 

Security Council requires the ascertainment of a positive decision of the organ, and thus 

cannot be drawn, as a secondary effect, from previous authorizations.240 

 

 
8. The hypothesis of a presumption of conformity to Heads of State immunity 

in the practice of the ICC 

As illustrated in the previous paragraph, the interpretive practice relating to authorization 

resolutions has revealed the tendency of part of the scholarship to promote the 

consolidation of a strictly literal approach to the interpretation of resolutions potentially 

affecting State sovereignty. Pursuant to this approach, the aim to safeguard the 

sovereignty of States should be achieved through the consolidation of a Strasbourg-like 

interpretive presumption requiring the Security Council to use clear and explicit language 

in order to prescribe limitations to sovereignty. Similarly to the presumption of 

conformity to human rights, a presumption of conformity to State sovereignty would 

amount to a partial deviation from the VCLT method, assigning a decisive value to the 

literal canon. Contrary to this approach, this Chapter has submitted that the presumption 

 

239 Villani (n 233) 542-544. The author concedes that other techniques of interpretation, besides language, 

can be used to infer an authorization to use force by the Security Council, although he excludes that any 

such authorization can be inferred from silence or inaction of the Security Council, due to the Charter’s 

requirement that a positive decision be taken by the organ to that effect. 
240 This interpretive directive is also recognized by the 2011 IDI Resolution on the Authorization of the Use 

of Force by the United Nations. Article 10 of the Resolutions affirms indeed that “[i]n no case may a 

previous authorization be invoked for any purpose beyond its specific objectives, time and scope”. See: 
IDI, ‘Resolution – Authorization of the Use of Force by the United Nations’ (10th Commission, Sub-Group 

D, 9 September 2011). 
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of conformity to human rights elaborated by the Strasbourg Court is actually a reflection 

of a more general presumption, i.e. the presumption of conformity of Security Council 

decisions to its founding instrument. As such, whereas the presumption is justified with 

regards to customary norms that the UN Charter mandates the Security Council to respect, 

its extension to norms that the organ is allowed to disregard during its Chapter VII action 

would be inappropriate. 

Still, the attempt to promote a strictly literal approach to interpretation as functional 

to safeguard conformity to sovereignty-related rules of international law is a recurring 

phenomenon in the practice of the interpreters of Security Council resolutions, 

particularly of States. In recent times, a number of States, with some scholarly support, 

have attempted to reintroduce the idea of extending strong interpretive presumptions to 

the relationship between Security Council resolutions and customary rules aimed at 

safeguarding State sovereignty. Specifically, this has occurred before the ICC in the Al 

Bashir saga, where the Security Council’s exercise of its power of referral under Article 

13(b) ICC Statute resulted in a complex legal issue concerning the interaction between 

the Security Council’s action in the field of international criminal justice and the 

customary immunities attached to the then Head of State of Sudan Omar Al Bashir. Once 

again, interpreters were called upon to address the hypothesis that sovereignty-related 

rules – specifically, the customary rules on official immunity ratione personae – could 

operate as a strong constraint in the interpretation of Security Council resolutions. The Al 

Bashir case before the ICC thus represents an interesting case-study for further evaluating 

the theoretical validity and practical acceptance of the hypothesis of a strictly literal 

interpretive approach aimed at safeguarding State sovereignty and its corollaries. 

The following section will analyze the interpretive problems raised by the Security 

Council referral in the Al Bashir case, the States’ and scholars’ attempt to extend the 

Strasbourg presumption to immunity rules and, finally, the ICC Appeals Chamber’s 

ultimate rejection of such attempt. The analysis will show that the ICC interpretive 

practice further supports the idea that the principle of State sovereignty and its corollaries 

do not justify a deviation from the Vienna Convention model in the interpretation of 

Security Council resolutions. 
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8.1. The interpretive problems raised by the Security Council referral in the Al 

Bashir case 

Differently from the ad hoc tribunals, which were confronted with the interpretation of 

the resolutions adopting their constituent instruments since the very beginning of their 

activities, the ICC is instituted by way of a treaty and is thus more rarely called upon to 

interpret resolutions of the Security Council. This can happen as a result of the activation 

of the few provisions of the Rome Statute that attribute powers to the Council. Among 

these, Article 13(b) establishes that the Court may exercise jurisdiction, inter alia, when 

“a situation in which one or more [crimes referred to in article 5] appears to have been 

committed is referred to the Prosecutor by the Security Council acting under Chapter VII 

of the Charter of the United Nations”.241 Accordingly, the referral mechanism under 

Article 13(b) may result in an extension of the scope of ICC jurisdiction so as to include 

situations pertaining to a non-State party to the Rome Statute.242 Such an effect does not 

derive from that State’s consent to the constituent treaty, but rather from its participation 

to the United Nations and from the obligation to accept and carry out the decisions of the 

Security Council under Article 25 of the UN Charter. 

The mechanism envisaged in Article 13(b) was exercised for the first time by means 

of resolution 1593 (2005), in which the Security Council referred to the Court’s 

Prosecutor the situation in Darfur, Sudan, a State not party to the Rome Statute. The 

Council indeed decided “to refer the situation in Darfur since 1 July 2002 to the 

Prosecutor of the International Criminal Court” and “that the Government of Sudan and 

all other parties to the conflict in Darfur, shall cooperate fully with and provide any 

necessary assistance to the Court and the Prosecutor pursuant to this resolution”.243 

Following the referral, the Court issued two warrants of arrest against the then President 

of Sudan Omar Al Bashir, accused of several counts of war crimes, crimes against 

 
241 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 

2187 UNTS 3 (Rome Statute) art 13. This provision builds upon the Council’s previous practice in the 

creation of ad hoc tribunals under Chapter VII and is meant to enable the Council to make use of an already 

functioning Court, as an alternative to the more onerous and complex establishment of a new ad hoc 

tribunal. See: ILC, ‘Draft Statute for an International Criminal Court with commentaries’ in Yearbook of 
the International Law Commission, 1994, vol II, Part Two, 44. 
242 Pietro Gargiulo, ‘The Controversial Relationship between the International Criminal Court and the 

Security Council’ in Flavia Lattanzi and William A Schabas (eds), Essays on the Rome Statute of the 

International Criminal Court (Il Sirente 2004) 81. 
243 UNSC Res 1593 (2005) UN Doc S/RES/1593 (2005). 
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humanity and genocide in the Darfur region.244 Consequently, the Court requested all 

State parties to cooperate in conformity with Part IX of the Rome Statute by arresting Al 

Bashir and surrendering him to the Court for his prosecution. In the years following the 

issuance of the arrest warrants, State parties have in several occasions hosted President 

Al Bashir in their territory for official visits. However, all failed to fulfil the Court’s 

request, objecting that the customary norms attributing immunity ratione personae from 

criminal jurisdiction to foreign Heads of States would represent an insurmountable 

obstacle to Al Bashir’s arrest and surrender. 

As a result, an intense debate emerged between the Court and State parties 

concerning the extent of the obligations of States under resolution 1593. Indeed, States’ 

failure to cooperate led the Court to adopt several decisions of non-compliance,245 

reaffirming, even though with different arguments, that the combined effect of the referral 

and Article 27(2) of the Rome Statute was to remove Al Bashir’s immunity,246 with the 

consequence that no customary obligation towards Sudan existed that could have 

prevented State parties from executing the arrest warrants.247 

 

244 Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Warrant of Arrest for Omar Hassan Ahmad Al Bashir’ 

(4 March 2009) ICC-02/05-01/09; The Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Second Warrant of 

Arrest for Omar Hassan Ahmad Al Bashir’ (12 July 2010) ICC-02/05-01/09. 
245 Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Decision pursuant to article 87(7) of the Rome Statute 

on the Failure by the Republic of Malawi to comply with the cooperation requests issued by the Court with 
respect to the arrest and surrender of Omar Hassan Ahmad Al Bashir’ (13 December 2011) PTC I, ICC- 

02/05-01/09; Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Decision pursuant to article 87(7) of the Rome 

Statute on the refusal of the Republic of Chad to comply with the cooperation requests issued by the Court 

with respect to the arrest and surrender of Omar Hassan Ahmad Al Bashir’ (13 December 2011) PTC I, 

ICC-02/05-01/09; Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Decision on the Cooperation of the 

Democratic Republic of the Congo Regarding Omar Al Bashir’s Arrest and Surrender to the Court’ (9 April 

2014), PTC II, ICC-02/05-01/09; Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Decision on the non- 

compliance by the Republic of Uganda with the request to arrest and surrender Omar Al Bashir to the Court 

and referring the matter to the United Nations Security Council and the Assembly of State Parties to the 

Rome Statute’ (11 July 2016) PTC II, ICC-02/05-01/09; Prosecutor v Omar Hassan Ahmad Al Bashir, 

‘Decision on the non-compliance by the Republic of Djibouti with the request to arrest and surrender Omar 

Al Bashir to the Court and referring the matter to the United Nations Security Council and the Assembly 
of the State Parties to the Rome Statute’ (11 July 2016) PTC II, ICC-02/05-01/09; Prosecutor v Omar 

Hassan Ahmad Al Bashir, ‘Decision under article 87(7) of the Rome Statute on the non-compliance by 

South Africa with the request by the Court for the arrest and surrender or Omar Al Bashir’ (6 July 2017) 

PTC II, ICC-02/05-01/09; Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Decision under article 87(7) of 

the Rome Statute on the non-compliance by Jordan with the request by the Court for the arrest and surrender 

or Omar Al Bashir’ (11 December 2017) PTC II, ICC-02/05-01/09. 
246 Rome Statute (n 241) art 27(2): “[i]mmunities or special procedural rules which may attach to the official 

capacity of a person, whether under national or international law, shall not bar the Court from exercising 

its jurisdiction over such a person.” Article 27(2) represents a treaty-based derogation to the customary 

rules on immunity of Heads of States from foreign criminal jurisdiction. 
247 The several decisions adopted by the Pre-Trial Chambers reach the same conclusion by way of different 

reasonings. At first, in the decisions of non-compliance against Chad and Malawi, the Chamber opted for 
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The Al Bashir saga reached a turning point following the adoption of the decision 

of non-compliance against Jordan. The State was deemed responsible for not having 

arrested Al Bashir when he was present on its territory for the 28th summit of the Arab 

League on 29 March 2017. This decision stands out as the Pre-Trial Chamber decided for 

the first time to refer the State to the Assembly of State Parties and to the Security Council 

for the possible adoption of sanctions. Because of the extraordinary measures decided 

against it, Jordan appealed the Pre-Trial Chamber’s decision. In light of the complex 

international law issues raised by the appeal and their possible implications beyond the 

specific case, the Appeals Chamber also extended the invitation to participate to the 

proceedings, as amici curiae, to States, international organizations and international law 

experts.248 As a result of such wide participation, an intense debate emerged in relation to 

the methods of interpretation of resolution 1593, as illustrated below. 

 

 
8.2. The attempt to extend the Strasbourg presumption to the customary rules on 

Heads of State immunity 

In its appeal, Jordan reiterated that the existence of customary norms granting immunity 

from criminal jurisdiction to incumbent Heads of States would prevent it from fulfilling 

the Court’s request. According to Jordan, immunities may, in principle, be removed as a 

result of a Security Council resolution. However, this effect would not operate in the 

 
 

the so-called ‘customary route’, holding that an exception to the customary rules on immunity ratione 

personae of Heads of States has emerged in cases of commission of international crimes, when prosecution 

is sought for the before an international tribunal. The Court later abandoned the ‘customary route’ in favour 
of the ‘Security Council route’. According to the latter, absence of immunity would rather derive from the 

proper interpretation of the referral contained in the Security Council’s resolution. Even in this respect, 

however, the Court has offered partially different arguments. Whereas in the decisions against the DRC, 

Djibouti and Uganda the Pre-Trial Chamber argued that the resolution would have the effect of an implicit 

waiver of Heads of State immunity by the Security Council, it is only with the decision against South Africa 

that the Court has started to maintain that the removal of customary immunities is the logical consequence 

of the application of the Rome Statute in its entirety, including Article 27(2). In this respect, the referral 

would not only have the effect of triggering the Court’s jurisdiction, but it would also render the entire 

Rome Statute applicable to the situation because, according to its Article 13, the Court’s exercise of 

jurisdiction may only occur “in accordance with the provisions of [the] Statute”. In any event, the 

uncertainty in the Court’s very case-law further demonstrates the difficulties connected to the issue of 

interpretation of Security Council’s resolutions and the fundamental importance of developing a shared 
method for their interpretation, with a view to limiting, to the extent possible, the scope of discretionality 

of the resolutions’ various interpreters. 
248 Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Order inviting expressions of interest as amici curiae in 

judicial proceedings (pursuant to rule 103 of the Rules of Procedure and Evidence)’ (29 March 2018) ICC- 

02/05-01/09-330. 
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specific case of Al Bashir, in light of the correct interpretation of resolution 1593. The 

State maintained that, whereas the Rome Statute is subjected to the VCLT interpretive 

method, “the resolution falls to be interpreted in accordance with the rules applicable to 

the interpretation of Security Council resolutions”.249 According to the State, the 

interpretation of Security Council resolutions would be regulated by autonomous norms 

of international law, identified on the basis of the ICJ’s dictum in the Kosovo Advisory 

Opinion. 

Jordan inferred from this dictum a restrictive approach to the interpretation of 

resolutions, whereby absolute prevalence should be assigned to textual interpretation. In 

this regard, it affirmed that because “[t]he plain text of this decision, when given its 

ordinary meaning, does not refer to any removal of the immunity of President Al-Bashir 

... an automatic removal of the immunities of the officials of that State cannot be read into 

the resolution.”250 More precisely, the State considered that “[e]xpress language is needed 

for such a fundamental rule of international law to be set aside by a Security Council 

resolution”.251 Support for a strictly literal approach to the interpretation of the referral 

was also expressed by the African Union and the League of Arab States, intervening with 

their submissions in the proceedings,252 and by Professor Roger O’Keefe acting as amicus 

curiae.253 

 
 
 

249 Prosecutor v Omar Hassan Ahmad Al Bashir, ‘The Hashemite Kingdom of Jordan’s appeal against the 

“Decision under article 87(7) of the Rome Statute on the non-compliance by Jordan with the request by the 

Court for the arrest and surrender [of] Omar Al Bashir”’ (12 March 2018) ICC-02/05-01/09, para 49. 
250 Ibid, para 68. 
251 Ibid, para 70. 
252 Prosecutor v Omar Hassan Ahmad Al Bashir, ‘The League of Arab States’ Observations on the 

Hashemite Kingdom of Jordan's appeal against the “Decision under article 87(7) of the Rome Statute on 

the non-compliance by Jordan with the request by the Court for the arrest and surrender [of] Omar Al- 

Bashir”’ (16 July 2018) ICC-02/05-01/09, para 36, holding that “[i]t may be open to the Security Council 

… to include additional requirements, but it must do so in clear terms and the requirements must be 

consistent with the Statute”; Prosecutor v Omar Hassan Ahmad Al Bashir, ‘The African Unions’ 

Submissions in the “Hashemite Kingdom of Jordan's appeal against the ‘Decision under article 87(7) of the 

Rome Statute on the non- compliance by Jordan with the request by the Court for the arrest and surrender 

[of] Omar Al-Bashir’”’ (13 July 2018) ICC-02/05-01/09, para 44. 
253 Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Observations by Professor Roger O’Keefe, pursuant to 

rule 103 of the Rules of Procedure and Evidence, on the merits of the legal questions presented in ‘The 

Hashemite Kingdom of Jordan’s appeal against the “Decision under article 87(7) of the Rome Statute on 

the non-compliance by Jordan with the request by the Court for the arrest and surrender [of] Omar Al- 

Bashir”’ of 12 March 2018 (ICC-02/05-01/09-326)’ (18 June 2018) ICC-02/05-01/09, para 13. Professor 
O’Keefe maintained that, whereas the Security Council may, in principle, by way of a binding resolution, 

remove the customary immunities otherwise applicable, “[a]ny decision to this effect would need to be 

explicit”. 
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In order to support this proposition, both Jordan and Professor O’Keefe mentioned 

the Strasbourg precedents concerning interpretation of resolutions. Reference was made, 

in particular, to the ECtHR presumption of conformity to human rights elaborated in Al- 

Jedda and confirmed in Nada and Al-Dulimi.254 Jordan and O’Keefe supported the 

extension of the Strasbourg presumption outside the realm of the relationship between 

Security Council resolutions and human rights, and its application to the interaction 

between Council’s action and immunity rules. Jordan additionally observed that such 

extension would be justified by the UN Charter’s reference to the principle of sovereign 

equality in Article 2.255 These arguments echoed a position already advanced in literature 

in relation to the interpretation of resolution 1593 (2005).256 

 

 
8.3. Rejecting the extension of the Strasbourg presumption in the Appeals Chamber 

decision of 6 May 2019 

The decision of the Appeals Chamber on Jordan’s Appeal, rendered on 6 May 2019, 

contains useful indications concerning the Court’s approach over the interpretation of 

Security Council resolutions. Even though the Appeals Chamber rejected Jordan’s appeal 

primarily on the basis of the asserted lack of a customary rule recognizing immunity 

ratione personae to Heads of States who face prosecution before an international criminal 

tribunal,257 still the Chamber alternatively considered that the same result would be 

achieved on the basis of the proper interpretation of Security Council resolution 1593 

(2005). In this respect, the Appeals Chamber confirmed the conclusion of the Pre-Trial 

 

 

254 Al Bashir, Jordan Appeal (n 249) para 70; Al Bashir, O’Keefe Observations (n 253) para 13, fn 16. 
255 Al Bashir, Jordan Appeal (n 249) para 70. 
256 See, for instance: Paola Gaeta, ‘Does President Al Bashir Enjoy Immunity from Arrest?’ (2009) 7 

Journal of International Criminal Justice 315, 330; Dire Tladi, ‘The Duty on South Africa to Arrest and 

Surrender President Al-Bashir under South African and International Law – A Perspective from 

International Law’ (2015) 13 Journal of International Criminal Justice 1027, 1043, arguing that “[t]he 

Security Council does have the power to deviate from the rules of international law, but whenever it does, 
it does so expressly and not by implication. … as a general rule, immunity is never waived implicitly, but 

explicitly.” Emphasis added. Roger O’Keefe, too, had already opposed the idea that a derogation to 

immunity rules could result implicitly from resolution 1593 (2005): Roger O’Keefe, International Criminal 

Law (OUP 2014) 573, para 14.98. Other scholars tried to specifically apply the Al-Jedda presumption to 

the situation of Al Bashir: Manuel J Ventura, ‘Escape from Johannesburg? – Sudanese President Al-Bashir 

Visits South Africa and the Implicit Removal of Head of State Immunity by the UN Security Council in 

light of Al-Jedda’ (2015) 13 Journal of International Criminal Justice 995. 
257 Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Judgment in the Jordan Referral re Al Bashir Appeal’ (6 

May 2019) AC, ICC-02/05-01/09, paras 114-117. 
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Chamber, according to which the effect of the resolution would be to render the entire 

statutory framework applicable to Sudan, including Article 27(2) which, operating as lex 

specialis, would preclude the application of customary immunity from jurisdiction.258 

Although the Appeals Chamber, similarly to Jordan, declared to model its 

interpretive method on the International Court of Justice’s dicta in the Advisory Opinions 

on Namibia and Kosovo,259 the bench appeared to subscribe to an interpretive method 

which faithfully reflects the one provided in the VCLT. Indeed, both the reasoning of the 

Appeals Chamber’s decision and, more specifically, the Joint Concurring Opinion of 

judges Eboe-Osuji, Morrison, Hofmański and Bossa,260 reveal an essentially objective 

approach to interpretation, which allows to infer a derogation to Heads of State immunity 

as a secondary effect of the Council’s referral. 

In the Joint Concurring Opinion, the judges indeed observed that 

 
The operation of article 31(1) of the VCLT, in particular, requires that the resolution shall be 

interpreted in good faith in accordance with the ordinary meaning to be given to its terms, in their 

context and in the light of the object and purpose of the resolution. 

… the combined operation of resolution 1593 (2005) and the Rome Statute has the legal effect of 
superseding any claim of sovereign immunity that Sudan may have had in barring or impeding the 

prosecution of Mr Al-Bashir as the President of Sudan.261
 

 
In sum, the Court considered that the application of the VCLT interpretive method 

allowed to determine objectively the legal consequences of the resolution on States, 

irrespective of whether such consequences were intended or even anticipated by the 

Security Council at the moment of adoption.262 According to the Court, this conclusion 

 

258 Ibid, para 144. 
259 Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Joint Concurring Opinion of Judges Eboe-Osuji, 

Morrison, Hofmański and Bossa’ (6 May 2019) AC, ICC-02/05-01/09, paras 271 ff, referring to Namibia 

and Kosovo. 
260 Early commentators of the decisions have raised doubts over the legal value of the reasoning elaborated 

in the Joint Concurring Opinion of the four judges, to which the decision frequently refers. The Court has 

answered these doubts in an unofficial Q&A document, holding that the positions expressed in the 

Concurring Opinion should be considered “incorporated by reference in the main judgment”: 

https://www.icc-cpi.int/itemsDocuments/190515-al-bashir-qa-eng.pdf. Irrespective of whether that part of 

the reasoning shall be considered as an integral part of the decision, the present Chapter uses the Concurring 

Opinion for practical reasons. Indeed, because the Concurring Opinion contains a more detailed explanation 

of the method adopted by four out of five judges in the interpretation of resolution 1593, it is submitted that 

the approach expressed therein actually reflects the interpretive approach also adopted in the decision. 
261 Al Bashir, Joint Concurring Opinion (n 259) paras 292-295. 
262 The Appeals Chamber indeed implicitly confirms the approach already adopted by the Pre-Trial 

Chamber in its decision of non-compliance against Jordan, where the Chamber had affirmed that “it is 

immaterial whether the Security Council intended – or even anticipated – that, by virtue of article 27(2) of 

the Statute, Omar Al Bashir’s immunity as Head of State of Sudan would not operate to prevent his arrest 

https://www.icc-cpi.int/itemsDocuments/190515-al-bashir-qa-eng.pdf
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would be justified because, although the issue of immunity was not directly dealt with by 

the Council, such interpretive result was consistent with the referral’s object and purpose, 

namely ending impunity with regards to the commission of international crimes in 

Darfur.263 

The Appeals Chamber also elaborated on Jordan’s reliance on the ECtHR 

presumption of conformity, directly rejecting the proposal for a restrictive approach in 

the interpretation of resolution 1593 (2005). Significantly, though, the bench did not 

reject the Strasbourg presumption tout court. Rather, it opposed to its application to the 

case at hand as it considered its extension to the rules on immunity ratione personae to 

be misleading. The Appeals Chamber, indeed, observed that while the Strasbourg 

presumption “was made to protect human rights”, the application of a similar presumption 

of conformity to immunity rules “might result in potential impunity for violations of 

fundamental human rights.”264 

Conclusively, the Appeals Chamber decision in Al Bashir appears to confirm two 

propositions. On the one hand, by legitimizing the Strasbourg presumption of conformity 

to human rights, it indirectly acknowledges that the method of interpretation applicable 

to Security Council resolutions may deviate from the Vienna Convention model in some 

circumstances. On the other hand, it clarifies and confirms the need to contextualize such 

deviations, and to evaluate their validity against the background of the UN Charter. 

Deviations are confirmed to be exceptional: their extension to the relationship between 

resolutions and other specific norms of international law may not be automatically 

assumed, but shall be tested against the objectives pursued by the Security Council, 

consistently with the ones prescribed in the Charter. In this respect, whereas the Charter 

provides a justification for the elaboration of a strong interpretive presumption of 

conformity with respect to human rights, the Appeals Chamber could not find any 

Charter-based justification for extending such presumption to the relationship between 

 

 
 

sought by the Court in relation to the proceedings in the situation in Darfur referred to the Prosecutor of the 

Court in Resolution 1593 (2005). As explained, this is a necessary, un-severable, effect of the informed 

choice by the Security Council to trigger the jurisdiction of this Court and impose on Sudan the obligation 

to cooperate with it”. See: Al Bashir, South Africa Decision (n 245) para 40; Al Bashir, Jordan Decision (n 

245) para 40. Emphasis added. 
263 Al Bashir, Joint Concurring Opinion (n 259) para 296. 
264 Al Bashir, Judgment (n 257) para 147. 
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Security Council’s action in the field of international criminal justice and the rules on 

State sovereignty and its corollaries, particularly the rules on Heads of State immunity.265 

 

 
9. Deviating from the Vienna model: strong presumptions of conformity as an 

expression of the hierarchical relationship between secondary acts and 

founding instruments of international organizations 

 

The analysis of the interpretive practice related to specific fields of Security Council 

action performed in this Chapter – specifically, the analysis of the interpretive solutions 

to the potential conflict between Security Council resolutions and other rules of general 

international law – has allowed to illustrate the consolidation of a peculiar interpretive 

trend, which aims at addressing such potential conflict at the interpretive stage. Such 

trend, which constitutes a partial deviation from the Vienna Convention model, takes the 

form of a strong interpretive presumption of non-intent of the organ to impose on States 

the performance of conducts inconsistent with specified rules of international law. 

Differently from the weak presumption of compatibility arising from Article 31(3)(c) 

VCLT in treaty interpretation, which can be rebutted through any of the interpretive 

techniques available under the Vienna Convention regime, this strong presumption can 

only be rebutted through the use of clear and explicit language, thus privileging the literal 

canon at the expense of all other techniques for inferring intent. 

At the same time, the analysis has also shown the limited application of such 

deviation from the VCLT. The strong presumption of conformity has proven unsuitable 

to address the potential conflict between Security Council resolutions and all norms of 

general international law that resolutions may interfere with. Whereas the presumption 

has been developed and consistently applied to ensure conformity of the Council’s action 

with fundamental human rights – as evidenced by the case-law of the ECtHR and, 

 
265 In this respect, the ICC case-law aligns to the part of the scholarship which considered it unnecessary 

for the Security Council to spell out explicitly that immunities were lifted as a result of its referral. See: 

Sophie Papillon, ‘Has the United Nations Security Council Implicitly Removed Al Bashir’s Immunity?’ 

(2010) 10 International Criminal Law Review 275, 286-287; Nerina Boschiero, ‘The ICC Judicial Finding 

on Non-cooperation Against the DRC and No Immunity for Al-Bashir Based on UNSC Resolution 1593’ 
(2015) 13 Journal of International Criminal Justice 625, 648; Erika de Wet, ‘The Implications of President 

Al-Bashir’s Visit to South Africa for International and Domestic Law’ (2015) 13 Journal of International 

Criminal Justice 1049, 1061; Prosecutor v Omar Hassan Ahmad Al Bashir, ‘Amicus Curiae Observations 

of Professors Robinson, Cryer, deGuzman, Lafontaine, Oosterveld, and Stahn’ (17 June 2018) ICC-02/05- 

01/09, para 7; Skander Galand (n 143) 186-187. 
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arguably, that of international criminal tribunals established by a Chapter VII decision of 

the Security Council – the same has not occurred with respect to resolutions potentially 

interfering with State sovereignty and related international norms such as Heads of State 

immunity ratione personae. The different priority assigned to these rules in the UN 

Charter has been identified as the crucial factor in shaping the different hermeneutical 

solutions to the problem of potential conflict. 

The analysis has accordingly confirmed that the development of a strong 

interpretive presumption of conformity is inherently linked to the existence of legal limits 

to the power of the Security Council to disregard existing international law norms, 

deriving from the UN Charter. The significant burden that a strong presumption of 

conformity imposes on the interpreter may only be justified insofar as the UN Charter 

bounds the Security Council to respect specified norms of international law even during 

its Chapter VII action, i.e. when the intra vires action of the organ is conditioned upon 

respect for certain norms. In turn, the analysis confirms the hypothesis that Security 

Council resolutions, as secondary acts of an international organizations, shall be 

interpreted in conformity with the constitutive act from which the Council draws its 

powers and the limits thereto. In this respect, the strong presumption of conformity 

elaborated in relation to human rights represents the operational application of the general 

principle of consistent interpretation which regulates the interpretive consequences of a 

hierarchical relationship among sources of law. 

It follows from these observations that a strong interpretive presumption may only 

find application to the relationship between resolutions and norms of general international 

law that the Council is bound to respect, depending on the type of action exercised in each 

case. Thus, the presumption “is certainly warranted in the non-classical areas (especially 

dispute settlement and adjudication) in which the SC is bound to respect international 

law”,266 as well as during its Chapter VII action, with regards to those specific rules that 

the Charter, particularly in Articles 1 and 2 on Purposes and Principles, mandates the 

Council to safeguard. By contrast, applying the same presumption beyond those “would 

 

266 Krisch (n 79) 1266; Conforti (n 32) 491-492. It bears recalling that under Article 1(1) UN Charter, the 

Security Council is bound to act “in conformity with the principles of justice and international law” when 

acting for the adjustment or settlement of international disputes or situations which might lead to a breach 

of the peace. This provision is today universally interpreted as an obligation on the Council not to disregard 

general international law while acting outside Chapter VII. See: Wood (n 56) 8-9. 
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have no obvious grounding”.267 When the Security Council is free to disregard certain 

rules of general international law, its intention to comply with it can be assessed on the 

sole basis of the ordinary presumption deriving from Article 31(3)(c) VCLT. 

Accordingly, and in conclusion, the application of different techniques to different 

types of resolutions shall not be intended as the result of a fragmented interpretive regime. 

Rather, it represents the result of the integration of the Vienna Convention method with 

the interpretive consequences of the hierarchical relationship between Security Council 

resolutions and the UN Charter. Deviations from the Vienna Convention method are, 

indeed, only justified when this is necessary to ensure resolutions’ consistency with their 

founding instrument and to ultimately preserve their legal validity. 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

267 Krisch (n 79) 1266. 
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CONCLUSIONS 

 

 

 

CONTENT: 1. The analysis performed in the thesis – 2. Main findings on the method of 

interpretation of Security Council resolutions – 2.1. The ‘convergent’ trend – 2.2 The ‘divergent’ 

trend – 3. Conclusive reflections on the broader contribution of this research. 

 

 
1. The analysis performed in the thesis 

In 2002, Michael Byers warned that the future shape of the international legal system 

would significantly depend on “how we interpret Security Council resolutions”.1 Twenty 

years later, time has proved such intuition right. Developments in Security Council’s 

activity, and ensuing legal and political debates surrounding it, have confirmed the crucial 

importance of this – still underdeveloped – field of study. The present research thesis has 

thus addressed the problematic issue of interpretation of UN Security Council resolutions, 

in an attempt to identify a comprehensive method of interpretation applicable to these 

acts. 

Starting with some preliminary remarks on interpretation in international law, the 

research focused on the role of the method codified in the VCLT for the interpretation of 

international law sources. It was observed that such method has been considered as the 

fundamental paradigm in all discourse on interpretation in international law, including 

the search of other interpretive methods applicable to sources different from treaties. 

Notably, the Vienna Convention method represents the reference framework against 

which any search for interpretive methods applicable to other sources is tested. Although 

such search has occasionally resulted in the consolidation of methods which diverge in 

some significant respect from the Vienna paradigm – as evidenced by the ILC work on 

the interpretation of unilateral acts of States or the ICJ case-law on the interpretation of 

optional clauses under Article 36(2) ICJ Statute, both of which endorse a more 

subjectively-oriented interpretive approach for these acts – these solutions were 

nonetheless the result of an attempt to apply the Vienna Convention method mutatis 

mutandis in the first place. Thus, the general approach to the search of an interpretive 

method applicable to other sources is to test the possibility to extend the application of 

 

1 Michael Byers, ‘The Shifting Foundations of International Law: A Decade of Forceful Measures against 

Iraq’ (2002) 13 EJIL 21, 41. 
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the Vienna Convention method by analogy, and to justify deviations from such method 

only when this is warranted by the distinguishing features of the interpreted source. 

For what concerns UN Security Council resolutions, this also appears to be the 

approach suggested by the ICJ in its – otherwise ambiguous – case-law on the matter. In 

its Advisory Opinion on Namibia, and more explicitly in its Kosovo Advisory Opinion, 

the Court reaffirmed the need to consider the Vienna Convention method as guidance in 

the interpretation of Security Council resolutions, while cautioning that the existing 

differences between resolutions and treaties may nonetheless have implications for the 

interpretation of the former. Scholarly works, too, have shown a tendency to emphasize 

one or more of the peculiar characteristics of Security Council’s acts as grounds for 

rejecting some features of the Vienna Convention method or, by contrast, have 

emphasized the similarities between treaties and resolutions in order to justify the 

analogical application of such method. 

Following up on the Court’s suggested approach to the issue, the research thus 

attempted to test the suitability of the Vienna Convention method to regulate the 

interpretation of Security Council resolutions, verifying whether and to what extent the 

distinguishing features of resolutions are destined to affect their interpretation, possibly 

justifying total rejection of the Vienna paradigm or partial deviations therefrom. 

To this end, the research focused on the study of the nature of Security Council’s 

acts in the system of international law sources, identifying their typology, forms and 

possible effects. It then proceeded to isolate the distinguishing features of resolutions 

which, according to existing scholarly works and the ICJ advisory opinions, may 

potentially influence the choice of their applicable interpretive method. Four 

distinguishing features have been identified: 

(i) the political nature of the Security Council and of its decision-making process, 

which often influences the quality of resolutions, resulting in unclear or intentionally 

ambiguous texts; 

(ii) the unilateral nature of Security Council’s acts, as opposed to the bilateral or 

multilateral nature of treaties, i.e. the circumstance that, whereas both resolutions and 

treaties are the result of a negotiation process aimed at achieving a meeting of wills, in 

the case of resolutions such will is attributable to the organ as such, rather than to the 
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individual States adopting it, and it may bind all member States of the UN, including 

those that have not participated to the drafting and adopting procedure; 

(iii) the ‘executive’ nature of the powers exercised by the Security Council, namely 

the circumstance that the Security Council has been traditionally called upon to address 

temporary, rather than permanent threats, which may militate towards the exclusion of 

principles of interpretation designed to regulate normative acts characterized by stability; 

(iv) the institutional background of resolutions, i.e. their nature of secondary acts 

of an international organization, which calls for a consideration of their potential 

interactions with their constitutive treaty. 

The research proceeded by testing the applicability by analogy of the VCLT rules 

of interpretation to Security Council resolutions, analyzing the applicability of both the 

VCLT individual canons and of its overall method. To this end, the research analyzed the 

interpretive practice concerning Security Council resolutions, taking into account 

international and domestic case-law, States’ declared approaches to the interpretation of 

resolutions – both in judicial proceedings and in their diplomatic practice – and, 

occasionally, the interpretive practice of UN organs, with a view to assessing the extent 

to which the Vienna Convention method is resorted to by these interpreters. At the same 

time, the research also analyzed the issue from a theoretical perspective, developing 

theoretical considerations on the basis of the analyzed practice and the approaches 

suggested by scholarly writings. 

The analysis performed allows to identify the emergence of two main trends, as 

further illustrated below: a ‘convergent’ trend, which overall supports the analogical 

application of the Vienna Convention method to Security Council resolutions, and a 

‘divergent’ trend, supporting the need to elaborate different methodological techniques 

to address particular interpretive issues specifically raised by resolutions. These trends, 

however, are not in contradiction, but rather outline a single, overall approach to the 

interpretation of resolutions, which integrates the VCLT method with some peculiar 

techniques. 

 

 
2. Main findings on the method of interpretation of Security Council 

resolutions 
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2.1. The ‘convergent’ trend 

 
The analysis performed in Chapters II and III allows to conclude that the interpretive 

method of the Vienna Convention generally offers a suitable framework for the 

interpretation of Security Council resolutions. 

First, implicit and explicit references to the Vienna Convention rules are virtually 

omnipresent in the practice of the several entities participating in the hermeneutic 

enterprise of resolutions. Interpreters often recall and apply the individual canons of the 

Vienna Convention. The main canons of the VCLT general rule, namely the canon of 

good faith and the literal, contextual and teleological canons, invariably constitute 

polestars of the interpretive activity. Their application to resolutions of the Security 

Council does not appear to require any extraordinary adaptation effort. Notably, whereas 

the nature of resolutions raises some peculiar interpretive issues, which can cause 

recurring interpretive discussions – such as the identification of operative verbs’ meaning, 

the qualification of the practice of standard expressions developed by the Security 

Council or the multifunctional role of the preamble – these issues can ordinarily be 

addressed, as they often are, through the application of the rules of treaty interpretation. 

What is more, such peculiar issues ultimately confirm the appropriateness of the VCLT 

holistic approach to interpretation. The occasional tendency of individual States to 

sponsor approaches which privilege one canon – particularly the literal one – at the 

expense of the others is generally received with uneasiness by the international 

community. 

Similarly, interpreters’ practice overall confirms that the distinction between the 

general rule and supplementary means of interpretation, particularly travaux 

préparatoires, continues to be relevant also in the interpretation of Security Council 

resolutions. Whereas the ICJ case-law is, at best, unclear on the role of preparatory works 

in the interpretation of resolutions, the case-law of other national and international courts 

and the diplomatic practice of States and other UN organs confirm that resort to 

preparatory works of resolutions is generally consistent with the provisions of Article 32 

VCLT. Historical material is largely used to confirm the meaning resulting from the 

application of the general rule of interpretation, and occasionally used to determine 

meaning in a manner consistent with the conditions set forth in Article 32. Despite 
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sporadic inconsistencies, most of the cases invoked by scholars as examples of direct 

resort to preparatory works actually reveal adherence to the Vienna paradigm at closer 

inspection. 

At the same time, the distinguishing features of resolutions identified in the first 

Chapter do not appear to lead towards a significant alteration of the Vienna Convention 

method. On the one hand, many of resolutions’ peculiar features can be accommodated 

by the Vienna method, due to its flexibility. On the other hand, the very features of 

resolutions occasionally offer additional reasons to confirm the Vienna Convention’s 

methodological choices. 

As to the political nature of resolutions and its purported effects on their drafting 

quality, the Vienna Convention method appears already equipped to address the problem 

of lack of clarity and textual ambiguity. Such problem is typically addressed through the 

general rule’s holistic approach – which, by mandating resort to a plurality of different 

interpretive techniques, is alone capable of solving most ambiguities – and, subsidiarily, 

by resort to complementary means of interpretation in case of residual doubt. The political 

nature of resolutions thus fails to support a shift in the VCLT objectively-oriented 

approach in favour a more subjectively-oriented one. 

A similar conclusion can be reached with respect to the unilateral nature of 

resolutions. Far from challenging the traditional distinction between the general rule and 

supplementary means of interpretation, such feature is instead capable of confirming it. 

Whereas interpretive practice supports a shift towards a more subjectively-oriented 

method for unilateral acts of States, extending this solution by analogy to acts of organs 

of international organizations appears inappropriate. The choice of a more subjective 

approach to the interpretation of unilateral acts is not due to the unilateral nature thereof, 

but rather to the fact that these acts constitute self-imposed restrictions on sovereignty. 

Thus, the same approach cannot per se be extended to acts in which authors and 

addressees do not coincide. By contrast, the very unilateral nature of resolutions confirms 

and reinforces the choice to adopt an objective approach to interpretation. The ICJ itself 

emphasized that resolutions can be binding on all member States regardless of whether 
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they played any part in their formulation.2 Such element, taken together with the inherent 

lack of transparency in the Council’s decision-making process and the consequently often 

unrevealing nature of resolutions’ preparatory works, renders the exigency of legal 

certainty even more pressing than it is for treaties, reinforcing the appropriateness of the 

Vienna Convention’s objective approach. At best, the unilateral nature of the acts may 

require practical adjustments in the application of individual VCLT canons (VCLT 

references to ‘parties’, for instance, must be adapted and referred to the organ authoring 

the act). Yet, such adjustments are inherent to, and do not overstep a mutatis mutandis 

approach to the application of the VCLT rules. 

Similarly, the purported ‘executive’ nature of the acts proves in no way significant 

for challenging the applicability of the Vienna Convention method. This conclusion finds 

further support in the consideration that in recent years the Security Council’s activity has 

largely lost its traditional ‘executive’ features, being the organ more and more engaged 

with structural and permanent threats. Moreover, a sharp distinction between ‘executive’ 

and ‘legislative’ resolutions may appear arbitrary and misleading.3 In any event, it is 

submitted that this aspect, too, can be addressed by resort to the Vienna Convention 

method, which has already proven sufficient to address the issue of inter-temporality and 

evolutive interpretation on a case-by-case basis in treaty interpretation. 

Finally, the institutional nature of Security Council resolutions appears to further 

confirm and reinforce the application of Vienna Convention method. Indeed, resolutions’ 

nature of secondary acts of an international organization has the effect of confirming the 

applicability of certain canons (for instance, the connection between resolutions and the 

UN Charter has the effect of reinforcing the applicability of the good faith canon, due to 

the incorporation of the principle of good faith in Article 2(2) UN Charter). Moreover, it 

also reinforces the overall objective approach of the Vienna Convention method 

(particularly, the institutional nature of resolutions strengthens and broadens the 

teleological canon by allowing teleological interpretations which integrate the Security 

Council’s specific purposes with the general purposes of the organization). 

 

2 Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo 

(Advisory Opinion) [2010] ICJ Rep 403, para 94. 
3 Sâ Benjamin Traoré, L’interprétation des résolutions du Conseil de sécurité des Nations Unies – 

Contribution à la théorie de l‘interprétation dans la société internationale (Helbing Lichtenhahn 2020) 

488-491. 
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2.2. The ‘divergent’ trend 

 
Besides the above-illustrated ‘convergent’ trend, suggesting the applicability of the 

Vienna Convention method by analogy, the analysis performed in the thesis also allows 

to identify a ‘divergent’ trend, suggesting a partial deviation from the Vienna Convention 

method. Such trend revolves around the rule of systemic integration provided in Article 

31(3)(c) VCLT, in relation to one particular interpretive problem, i.e. the possible 

emergence of normative conflicts. 

The analysis started from the hypothesis that the rule of systemic integration under 

Article 31(3)(c) VCLT might be insufficient to address the complex relationships 

between Security Council resolutions and other norms of general international law 

otherwise applicable. The rule of systemic integration may play a harmonization function, 

i.e. it directs interpreters to solve prima facie normative conflicts via interpretation. 

However, the rule is equipped to address prima facie conflicts between rules of the same 

normative rank, organized in a horizontal relationship. By contrast, the institutional nature 

of Security Council’s acts entails that their relationship with other rules of international 

law is not horizontal, but rather diagonal, as a result of the vertical-hierarchical 

relationship between resolutions and their founding instrument, the UN Charter. In other 

terms, resolutions’ interaction with other rules of international law occurs through the 

prism of their constitutive instrument: the relevance of other rules in the interpretation of 

resolutions ultimately depends on the content of the UN Charter, particularly on whether 

the latter imposes limitations to the Council’s power to disregard existing rules of 

international law. Accordingly, the effort at normative harmonization via interpretation 

required to the interpreter of resolutions might, in some cases, be stronger than what is 

ordinarily prescribed by Article 31(3)(c) VCLT. Whereas Article 31(3)(c) VCLT results 

in the elaboration of weak presumptions of conformity, whereby treaties are presumed to 

be consistent with other relevant and applicable rules of international law unless a 

contrary intention emerges from the application of all other interpretive techniques, the 

need of a stronger harmonization between resolutions and certain specified rules of 

international may require the development of strong interpretive presumptions, which can 

only be rebutted through clear and explicit language. 
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The analysis thus proceeded to test this hypothesis against the practice of national 

and international interpreters. Such analysis took into account the interpretive practice 

related to some areas of Security Council’s actions which have proved problematic for 

the purpose of normative harmonization, and in the context of which an attempt at 

introducing presumptions of conformity has occurred. The analysis allowed to outline a 

dual interpretive tendency related to the problem of the potential normative conflict 

between resolutions and other rules of general international law. 

As to the relationship between Security Council resolutions and rules of general 

international law which the UN Charter mandates the Security Council to respect, and 

which therefore constitute a legal limit to its action – including its Chapter VII action – 

there is a tendency to develop and consolidate strong presumptions of conformity aimed 

at ensuring that the Council’s action is consistent with those rules to the best possible 

extent. This particularly concerns the relationship between Security Council’s action 

under Chapter VII and human rights norms. The ECtHR case-law offers the most coherent 

and comprehensive expression of a strong presumption of Security Council’s intent not 

to disregard recognized rules of human rights, in the absence of clear and explicit 

language to that effect. Such presumption already found expression in some interpretive 

practice related to Security Council’s action in the field of international criminal justice, 

where the same attempt at ensuring consistency with the principle of legality – as a human 

rights constraint on the Council’s action in this field – emerged in the case-law of the ad 

hoc tribunals, particularly the ICTY. The thesis argued that, insofar as such presumptions 

strongly constrain the interpretive activity by assigning a decisive role to the literal canon, 

these techniques are not compatible with the Vienna Convention holistic method and 

constitute (partial) deviations from it. However, such deviations are the reflection of a 

more general interpretive principle, i.e. the principle whereby subordinate instruments 

shall be interpreted in conformity with hierarchically superior instruments as a way to 

safeguard their legal validity. Thus, such deviations are justified by the need to ensure 

resolutions’ conformity with the UN Charter, ultimately preserving their legal validity. 

Conversely, practice related to the relationship between resolutions and norms 

which the Security Council is entitled to disregard during its Chapter VII action, such as 

the principle of State sovereignty and its corollaries – particularly, Heads of State 

immunity before international criminal tribunals – refutes the extension of the same 
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strong presumption of conformity in these cases. Because, in such cases, the 

ascertainment of a normative conflict would not result in the invalidity of the relevant 

Security Council resolutions, the need of harmonization is weaker and can be addressed 

through the ordinary weak presumptions flowing from Article 31(3)(c) VCLT. Both 

States’ practice and scholarly works concerning the interpretation of resolutions 

authorizing the use of force and the international case-law related to Heads of State 

immunity confirm the rejection of those attempts to extend a strong presumption of 

conformity to the interpretation of all types of resolutions. Thus, the analyzed practice 

further contributes to revealing the rationale behind such technique and circumscribing 

its scope of application. 

In this respect, the analysis concluded that the application of different techniques to 

address prima facie normative conflicts between resolutions and different norms of 

international law shall not be intended as the result of a fragmented interpretive regime. 

Rather, it represents the result of the integration of the Vienna Convention method with 

the interpretive consequences of the hierarchical relationship between Security Council 

resolutions and the UN Charter. Deviations from the Vienna Convention method are only 

justified when this is necessary to ensure resolutions’ consistency with their founding 

instrument, with a view to ensure their legal validity. 

In light of the above, it is possible to affirm that, among the several features of 

Security Council resolutions identified in Chapter I as potential elements capable of 

influencing the choice of the interpretive method applicable to these acts, only the 

‘institutional’ nature of resolutions justifies deviations from the Vienna Convention 

model. Once again, the institutional factor is the feature that most significantly shapes the 

interpretive method applicable to Security Council resolutions, requiring the integration 

of the Vienna Convention method with more constraining techniques derived from these 

sources’ nature of secondary acts. 

 

 
3. Conclusive reflections on the broader contribution of this research 

Legal interpretation, including interpretation of international law, continues to be subject 

to diverging theoretical approaches in contemporary times. The contemporary debate on 

interpretation in international law, focusing primarily on the interpretive method codified 
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in the VCLT, is marked by a tension between blind trust on the ability of interpretive rules 

to discover the true meaning of norms and critical approaches which manifest disfavor or 

mistrust towards such rules, highlighting their theoretical faults and practical 

shortcomings. 

The analogical analysis performed in the present research has involved, as a 

necessary step, a revisited study of the origins, content and application of the VCLT 

canons and of its overall method, with a view to redefine the rationale and the contours 

of the rules we sought to apply to Security Council resolutions. By so doing, the research 

has also – involuntarily – offered a broader contribution to the theory of interpretation in 

international law, critically engaging with the contemporary doctrinal debate on several 

issues. 

Among the many tensions existing between competing approaches to interpretation, 

the question of the nature of the interpretive activity, including the nature of the VCLT 

rules, remains one of the most crucial. Part of the scholarly debate, adopting a rule-based 

approach to interpretation, shares the assumption that rules of interpretation in 

international law shall “deduce the meaning exactly of what has been consented to and 

agreed”,4 and firmly deny any creative role of the interpreter. Opposite to this approach 

is the idea that interpretation is an inherently creative process; as such, it cannot be 

meaningfully captured in legal rules.5 The analysis performed in this work confirms that 

conceiving the interpretive rules as proper legal rules is not incompatible with a flexible 

understanding of their content. The Vienna Convention method already reconciled the 

tension between those competing views, recognizing that its rules do leave a margin of 

creativity to the interpreter. Acknowledging that interpretation is not a mechanical 

operation – as captured by the well-known observation that interpretation is to some 

extent “an art, not an exact science” – the ILC confirmed that it was nonetheless possible 

to identify proper “rules for practising that art.”6 In turn, having abandoned the idea that 

interpretation is aimed at mechanically discovering the truth, the real value of the Vienna 

 

4 Alexander Orakhelashvili, The Interpretation of Acts and Rules in Public International Law (OUP 2008) 

286; Jean-Marc Sorel and Valérie Boré Eveno, ‘Article 31: General Rule of Interpretation’ in Olivier Corten 

and Pierre Klein (eds), The Vienna Convention on the Law of Treaties: A commentary (OUP 2011) 806. 
5 Jan Klabbers, ‘Virtuous Interpretation’ in Malgosia Fitzmaurice et al (eds), Treaty Interpretation and the 

Vienna Convention on the Law of Treaties: 30 Years on (Martinus Nijhoff 2010) 25. 
6 ILC ‘Report of the International Law Commission on the work of its eighteenth session’ (4 May-19 July 

1966) in Yearbook of the International Law Commission, 1966, vol II, 218. 
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method rests on its ability to proceduralize the construction of one reasonable and 

acceptable truth, simultaneously rejecting the admissibility of patently unreasonable and 

unacceptable interpretive results. In this respect, the VCLT method embodies the idea of 

interpretation as “freedom within constraints”: in other terms, it conceives interpretation 

as an “exact art”.7 It is precisely this flexibility that allowed to construe the VCLT as a 

suitable instrument for interpreting Security Council resolutions, proving its ability to 

accommodate most of the interpretive challenges specifically raised by this source. 

On the other hand, the Vienna Convention method is also criticized for this 

flexibility, which is deemed to deprive it of practical usefulness. It is often argued that 

“the flexibility of the system is such that the VCLT accommodates practically all 

approaches to interpretation”, its canons being subject to manipulation at the interpreter’s 

will and being capable to justify whatever interpretive outcome.8 The present work offers 

counter-evidence to this critique. Although inconsistencies and misconceptions 

concerning the content of the Vienna rules do exist, and its canons are broad enough to 

leave room for competing interpretive approaches to simultaneously be supported by a 

Vienna-based hermeneutic, the present work has highlighted the few, but crucial limits to 

permissible interpretations that such method prescribes. At the very least, the perimeter 

of permissible interpretations is defined by the VCLT’s holistic objective approach. The 

interpretive practice of Security Council resolutions, so far characterized by a perceived 

greater interpretive freedom and a corresponding lower expectation to rely on the VCLT 

method, shows that States wishing to support strikingly liberal and controversial 

interpretive results tend to avoid resort to the VCLT, favouring alternative approaches. A 

fortiori, such practice demonstrates awareness that the Vienna Convention does constrain 

interpretation in meaningful ways, and that not all possible interpretations can be 

squeezed into a VCLT-based hermeneutic. 

Finally, the present research also critically engaged with some contemporary 

scholarly deconstructions of the method embodied by the Convention. Particularly, some 

scholars have attempted at challenging the traditional understanding of the VCLT as a 

 

7 Philip Allott, ‘Interpretation – an exact art’ in Andrea Bianchi, Daniel Peat and Matthew Windsor (eds), 

Interpretation in International Law (OUP 2015) 382. 
8 Andrea Bianchi, ‘The game of interpretation in international law: the players, the cards, and why the game 

is worth the candle’ in Andrea Bianchi, Daniel Peat and Matthew Windsor (eds), Interpretation in 

International Law (OUP 2015) 44. 
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method which embodies an objective, rather than subjective, approach to interpretation, 

arguing that the distinction between Article 31 and 32 does not incorporate a hierarchy 

among interpretive means and that such hierarchy is not reflected in the practice of treaty 

interpretation.9 The present work’s effort at testing the applicability of Article 32 VCLT 

to Security Council resolutions further offered the chance to revisit the origins and 

rationale behind the ILC decision to define a two-stage interpretive process, as well as 

the interpretive practice related to the use of travaux préparatoires. The analysis 

confirmed that, for treaties and resolutions alike, the supplementary role of preparatory 

works represents a defining feature of the VCLT method which rests on solid theoretical 

justifications. 

In light of the above, our re-assessment of the actual content and explanations lying 

behind the Vienna Convention rules ultimately allows to reaffirm the relevance and 

usefulness of the Vienna Convention method as a central paradigm for interpretation of 

international law sources. More than 50 years after the Convention’s adoption, such 

method continues to represent an effective and reliable tool in the pursuit of the 

international legal system’s objective of legal certainty. If it is true that “whoever controls 

the process of interpretation, therewith controls the truth”,10 the development of clear, 

comprehensive and universally accepted rules guiding the interpretive process is of 

paramount importance, working as a bulwark against unilateral and strategic 

manipulation of legal truth. The reason of the method’s success cannot be reduced to the 

indisputable observation that its individual canons correspond to principles of logic and 

common sense.11 Crucially, the method’s success rests precisely on the choice to adopt 

an objective approach to interpretation, which, by privileging the holistic resort to 

objective techniques and publicly available interpretive material, attempts to effectively 

counter unilateral interpretive solutions. Owing to these merits, the Vienna Convention 

framework has proved more than pertinent for the interpretation of Security Council 

 
9 Stephen M Schwebel, ‘May Preparatory Work be Used to Correct Rather Than Confirm the “Clear” 

Meaning of a Treaty Provision?’ in Jerzy Makarczyk (ed), Theory of International Law at the Threshold of 

the 21st Century: Essays in honour of Krzysztof Skubiszewski (Kluwer Law International 1996); Julian 

Davis Mortenson, ‘The Travaux of Travaux: is the Vienna Convention Hostile to Drafting History?’ (2013) 

107 AJIL 780; Traoré (n 3) 322-345. 
10 Klabbers (n 5) 20. 
11 ILC ‘Report of the International Law Commission on the work of its eighteenth session’ (n 6) 218; 

Prosecutor v Ayyash et al, ‘Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, 

Homicide, Perpetration, Cumulative Charging’, STL-11-01, AC (16 February 2011) para 26. 
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resolutions, where the tendency of some States to support manipulative unilateralistic 

interpretations has revealed in more than one occasion the negative consequences of 

disregarding objectiveness in the interpretive process, particularly in a system lacking a 

centralized mechanism of judicial review. 

At the same time, this work is not an invitation to flatten the interpretive process on 

the Vienna Convention, particularly in the study of interpretive methods applicable to 

non-treaty sources. Rather, it is an invitation to interpreters to critically evaluate its 

content in the awareness of both its potential for adaptation and its constraints. The 

integration of the VCLT method with the technique of consistent interpretation, notably 

in the form of strong presumptions of conformity, described and supported in this 

research for the interpretation of Security Council resolutions, further confirms that the 

suitability of the VCLT method shall not be taken for granted, but shall be evaluated in 

light of the specificities of the interpreted source. Eventual deviations, when justified by 

the particular nature of the interpreted source and useful to the certainty and stability of 

the international legal order, shall not be a priori frowned upon. 

In this latter respect, it appears that the solution formulated in this work concerning 

the application of strong interpretive presumptions to the interpretation of Security 

Council resolution could, in turn, be generalized and extended to other subordinate 

sources, particularly to other secondary acts of international organizations. In the 

perspective of a future development of this research, reflecting on the scope of consistent 

interpretation and its application to other normative hierarchical relationships represents 

a potentially significant area of study. The recent ILC Draft Conclusions on Peremptory 

Norms of General International Law, along with the increased scholarly interest on the 

implications of hierarchical relationships on the method of interpretation, certify the 

importance and topicality of the issue.12 

 

 

 

 

 

 

 

 
 

12 ILC, ‘Text of the draft conclusions on peremptory norms of general international law (jus cogens), 

adopted by the Commission on first reading’ (2019) UN Doc A/74/10, Conclusion 20; Dire Tladi (ed), 

Peremptory Norms of General International Law (Jus Cogens) (Brill 2021). 
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