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Al Regulation and Governance on a Global Scale: An Overview of
International, Regional and National Instruments

Mark D. Cole*

I. Introduction

‘Like electricity in the past, artificial intelligence (AI)
is transforming our world’." As has been the case with
any new technology, the existing and future applica-
tions of Al systems are raising concerns, in the pub-
lic, with legislators, in the industry itself and with aca-
demics. To address these concerns and the challenges
posed by the usage of Al systems, the question is no
longer whether Al will be regulated but rather how.
In that line, one could observe numerous national ini-
tiatives concerning Al which typically started out with
Al expert advisory groups asked to identify the risks
associated with the development and deployment of
Al systems and provide recommendations to mitigate
these risks. This resulted in the emergence of nation-
al Al strategies on a broader scale from 2017 onwards.”
Moreover, early governance approaches evolved in
the form of policy frameworks focussing on the encour-
agement of innovation and investment in the field.’ In
addition, in international organisations recommenda-
tions were developed which aimed at ensuring a use
of such systems which people can trust. Notably, the
‘OECD Recommendation on Artificial Intelligence’ of
May 2019 which the OECD (Organisation for Econom-
ic Co-operation and Development) considers as a ‘glob-
al reference point for trustworthy AT marks a first step
towards regulation in the form of legal standards and
international agreements. The core value-based princi-
ples to lead the trustworthy deployment, development
and use of Al identified in the Recommendation have
indeed become an influential reference point in subse-
quent policy frameworks and emerging Al-specific reg-
ulation. In 2023, the ‘OECD.AI Policy Observatory’ en-
listed over 50 national strategic and government-wide
initiatives on trustworthy AL’ In sum, over 930 relat-
ed policy initiatives across 70 jurisdictions had been re-
ported to the OECD.AI policy hub by May 2023.

Regulation is, however, still in its infancy. Differ-
ing views of how to regulate Al exist, but there seems
to be consensus that ethic codes alone are not suffi-
cient to manage the risks involved. Questions are
raised as to which would be the right level or con-
text in which the topic of regulation should be ad-
dressed.

States are exploring regulatory approaches, while
soft law in the format of national ethics frameworks
and principles®, professional guidelines’, private
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1 European Commission, ‘Communication from the Commission to
the European Parliament, the European Council, the Council, the
European Economic and Social Committee and the Committee of
the Regions, Coordinated Plan on Artificial Intelligence’
COM(2018) 795 final, Introduction.

2 For atimeline of national Al strategies see OECD, ‘The state of
implementation of the OECD Al Principles four years on” (OECD
Artificial Intelligence Papers No 3, October 2023), 13 <https://rb
.gy/tzw5fh>. All Internet links in this report were last accessed 13
March 2024.

3 See, for example, the European Commission’s AI4EU programme
or the SME 4.0 Excellence Centres in Germany.

4 OECD, ‘The state of implementation of the OECD Al Principles
four years on’ (n 2), 8.

5  Ibid.

6  EU Ethics guidelines on Al (2018); UNESCO Recommendation on
the Ethics of Al (2021); OECD Recommendation of the Council
on Al (2019); Australia, Al Ethics Framework (2019); Switzerland,
Guidelines on Al for the Confederation (2020).

7 For example in the context of using Al in journalism; for another
example World Employment Confederation, ‘Code of Ethical
Principles in the use of artificial intelligence’ (2023) <https://
wecglobal.org/uploads/2023/04/Al-principles-WEC-Al-Code-of
-Conduct-March-2023.pdf>.
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standards® as well as codes of conduct’ is emerging
globally. In contrast, there is still only a limited
amount of hard law approaches. Regulation rather
addresses Al applications by sector or domain,'”
without providing for comprehensive regulation at
horizontal level. In view of the latter, however, a ma-
jor development has emerged in the EU, with the EU
striving for a legislation that may serve as a blueprint
for Al regulation in a similar way in which the GDPR
did for the field of data protection."" With the 2021
Proposal for an AT Act — the Regulation laying down
harmonised rules on Artificial Intelligence (Artificial
Intelligence Act) and amending certain Union leg-
islative acts'? - the European Commission envisaged
the adoption of the first comprehensive legal frame-
work regulating Al systems. The Regulation, which
is finalised and will shortly be finally voted on, seeks
to encourage innovation and deployment of Al while
at the same time managing associated risks. The ple-
nary vote in the European Parliament on the AI Act
is scheduled for 13 March 2024, three years after the
Commission published its Proposal. Once adopted,
the AI Act will enter into force 20 days after publica-
tion in the Official Journal of the EU but will only be-
come applicable after a transitional period of two
years for most parts and for certain elements already

8  NIST Al Risk Management Framework (2023); ISO/IEC 23053:2022
Framework for Al Systems Using Machine Learning (2022);
CEN/CENELEC standards for Al and related data (forthcoming).

9  G7, ‘Hiroshima Process International Code of Conduct for
organisations developing advanced Al systems’ (2023); Proposal
for a US-EU Al Code of Conduct.

10 Legislation has so far inter alia addressed the regulation of Al-
related aspects in data protection (eg art 22 GDPR) and media-
specific consumer protection law (eg art 28b AVMSD (Audiovisu-
al Media Services Directive 2010/13/EU as amended by Directive
(EU) 2018/1808) imposing certain measures on Video-Sharing
Platforms in view of their use of algorithmic systems for the
presentation of content).

11 See on the potential ‘Brussels Effect’ below at VI.

12 European Commission, ‘Proposal for a Regulation laying down
harmonized rules on artificial intelligence (Artificial Intelligence
Act) and amending certain Union legislative acts’ COM(2021)
206 final.

13 OECD, ‘The state of implementation of the OECD Al Principles
four years on’ (n 2), 8.

14 See <https://openai.com/chatgpt> and Dela Cruz, ‘ChatGPT
Timeline: Evolution and Rise of Al, Impact, Threat, and Opportu-
nities’ (28 February 2023) <https://www.techtimes.com/articles/
287927/20230228/chatgpt-timeline-evolution-rise-ai-impact
-threat-opportunities.htm>.

15 See OECD, ‘Who we are’ <https://www.oecd.org/about/>.

16 OECD, ‘OECD Guidelines on the Protection of Privacy and
Transborder Flows of Personal Data’ (1980) OECD/LEGAL/0188.

after six or twelve months and partly only after three
years.

In 2022, ‘artificial intelligence took centre stage
in policy discussions’,"> when the release of Ope-
nAlI’s Chat GPT (based on GPT 3.5)"* exposed the po-
tential of generative Al technologies to the general
public. This development meant that the Proposal
underwent fundamental changes in the legislative
procedure with the aim of responding to these new-
ly apparent risks and which resulted in a separate
chapter addressing general purpose AI (GPAI) mod-
els. With the concerns raised as regards more pow-
erful GPAI tools, not only the question of the level
of regulation becomes pertinent but also the point
of time when regulation should ideally become ef-
fective. Against this background, this report pro-
vides an overview of regulatory approaches at glob-
al, supranational/regional and national level. It fol-
lows in the first part (IL.) a chronological order be-
fore taking a separate look at the regional approach
of the Council of Europe as the planned Convention
has the aim of becoming a potentially global stan-
dard which will be binding for signatories (III.). Af-
ter two examples of national approaches in the Unit-
ed States of America and the United Kingdom (IV.),
the most advanced regulatory approach is present-
ed with the AI Act of the European Union (V). In
this regard, the development from policy instru-
ments to hard law efforts is presented and reoccur-
ring and key notions in Al regulation are identified.
The contribution shall serve the purpose of being
able to compare the different approaches with the
goal of identifying commonalities and differences
(see also part VL.). To facilitate this, there is an An-
nex to the contribution with a summary table
overview of key points.

Il. Approaches on the Global Level

1. The OECD Recommendation of the
Council on Artificial Intelligence

The OECD’s goal is to create better policies for bet-
ter lives and to ‘shape policies that foster prosperity,
equality, opportunity and well-being for all’.'” In that
regard, the OECD for instance had adopted the first
global framework for data protection in 1980.'® Since
2016, the OECD has undertaken empirical and poli-
cy activities on Al in support of the policy debate,
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starting with a Technology Foresight Forum on Al in
the same year.

Based on the proposal of an expert group initiated
by the Committee on Digital Economy Policy (CDEP),
the OECD Council adopted the Recommendation on
Artificial Intelligence'” at its meeting at Ministerial
level on 22-23 May 2019. All 38 OECD members'® as
well as eight non-OECD members'? have adhered to
the Recommendation which constitutes the first in-
tergovernmental standard on Al policy.

The Recommendation aims to foster innovation
and trust in Al by promoting the responsible stew-
ardship of trustworthy AI while ensuring respect for
human rights and democratic values. Complement-
ing existing OECD standards in areas such as priva-
cy, digital security risk management, and responsi-
ble business conduct, the Recommendation sets out
a framework containing ten principles — divided in-
to (1) five value-based principles for the responsible
stewardship of trustworthy Al (section 1) and (2) five
recommendations to governments to promote and
implement in their policies said responsible steward-
ship of trustworthy Al (section 2).

In view of a consistent interpretation of the frame-
work, an introduction provides definitions for ‘Al sys-
tem’, ‘Al system lifecycle’, ‘Al knowledge’, ‘Al actors
and stakeholders’*® For the purpose of the Recom-
mendation, an Al system is defined as ‘a machine-
based system that, can, for a given set of human-de-
fined objectives, make predictions, recommenda-
tions, or decisions influencing real or virtual environ-
ments. Al systems are designed to operate with vary-
ing levels of autonomy”'. The Recommendation
recognises that the obligations of Al actors, encom-
passing ‘those who play an active role in the Al sys-
tem lifecycle” do not end with system deployment,
but that the AI system lifecycle also encompasses the
operation and monitoring phase, that follows the de-
velopment, verification and validation, and deploy-
ment phases.??

Section 1 of the Recommendation identifies five
value-based principles for responsible stewardship of
trustworthy Al and calls on all Al actors to promote
and implement them. In addition to these comple-
mentary principles, which will further be addressed
below, Section 2 of the Recommendation encompass-
es five recommendations to policy-makers relating to
national policies and international cooperation for
trustworthy AL The adherents to the recommenda-
tion are advised to (1) implement in their national

policies public investment and encourage private in-
vestment in Al research and development; (2) foster
a digital ecosystem for Al; (3) shape an enabling pol-
icy environment for Al that also encourages innova-
tion and competition; (4) build human capacity and
(5) prepare for labour market transformation.

As regards international co-operation, the adher-
ents should actively co-operate to advance the Sec-
tion 1 principles, share Al knowledge and promote
the development of global technical standards for in-
teroperable and trustworthy Al Furthermore, the de-
velopment of metrics to measure Al research, devel-
opment and deployment, and for building an evi-
dence base to assess progress in its implementation
is recommended.

In consideration that the Recommendation men-
tions the notion of ‘trustworthy AI" or ‘trustworthi-
ness of Al systems’ 22 times, the principles enshrined
in the first section introduce the concept of ‘respon-
sible stewardship for trustworthy AI'. All AI actors
are called upon to promote and implement the OECD
Al principles, which encompass (1) inclusive growth,
sustainable development and well-being; (2) human-
centred values and fairness; (3) transparency and ex-
plainability; (4) robustness, security and safety; and
(5) accountability for the proper functioning of Al
systems and respect of the aforementioned princi-
ples.

Four years after the adoption of the Recommen-
dation, the OECD infers that its principles are serv-
ing as a global reference point for trustworthy Al and
are being translated into ‘concrete, operational ini-
tiatives’?* Following an assessment of the state of

17 OECD, ‘Recommendation of the Council on Artificial Intelli-
gence’ (2019) OECD/LEGAL/0449.

18 Australia, Austria, Belgium, Canada, Chile, Colombia (adherence
still as non-member), Costa Rica (adherence still as non-member),
Czech Republic, Denmark, Estonia, Finland, France, Germany,
Greece, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea,
Latvia, Lithuania, Luxembourg, Mexico, Netherlands, New
Zealand, Norway, Poland, Portugal, Slovak Republic, Slovenia,
Spain, Sweden, Switzerland, Republic of Turkey, United King-
dom, and the United States.

19 Argentina, Brazil, Egypt, Malta, Peru, Romania, Singapore, and
Ukraine.

20 OECD, ‘Recommendation of the Council on Artificial Intelli-
gence’ (n 17), para |.

21 Ibid.
22 Ibid.
23 Ibid.

24 OECD, The state of implementation of the OECD Al Principles
four years on’ (n 2), 8.
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implementation of the OECD Al principles four
years on®®, the OECD took the opportunity to re-
assess the definition of ‘Al system’ in light of the
emergence of general purpose AI models. On 8 No-
vember 2023, a revised definition of ‘Al system’ was
adopted in order to ensure that the Recommenda-
tion ‘continues to be technically accurate and reflect
technological developments, including with respect
to generative AI’?® According to the updated Recom-
mendation an ‘Al system’ is defined as ‘a machine-
based system that, for explicit or implicit objectives,
infers, from the input it receives, how to generate
outputs such as predictions, content, recommenda-
tions, or decisions that can influence physical or vir-
tual environments. Different Al systems vary in their
levels of autonomy and adaptiveness after deploy-
ment’.?’

The updated definition includes edits aimed at
clarifying the objectives of an Al system (which may
be explicit or implicit); underscoring the role of in-
put which may be provided by humans or machines;
clarifying that the Recommendation applies to gen-

25 Ibid.

26 OECD, ‘Recommendation of the Council on Artificial Intelli-
gence’ (n 17), Background Information.

27 Ibid, as amended on 8 November 2023.
28 Ibid.

29 Council of Europe, CAl, ‘Revised Zero Draft [Convention] on
Artificial Intelligence, Human Rights, Democracy and the Rule of
Law’ (6 January 2023), CAI(2023)01.

30 OECD, ‘The OECD Framework for the Classification of Al sys-
tems’ (OECD Digital Economy Papers No 323, 2022) <https://rb
.gy/ubcOvp>.

31 The categories people and planet, economic context, data and
input, Al model, task and output, are identified as the key dimen-
sions along which Al systems and applications have to be classi-
fied. Each of these dimensions has distinct properties and attribut-
es, which are relevant for a nuanced policy assessment (ibid, 16
et seq).

32 G20 (Group of Twenty) is an informal gathering of 19 States
representing the largest part of the global GDP and contributing
to around three quarters of world trade plus two regional organi-
sations (EU and AU). In its self-description it ‘is the main forum
for international economic cooperation. It plays an important role
in defining and strengthening global architecture and governance
on all major international economic issues’, see <https:/www
.g20.org/en/about-the-g20>.

33 G20, ‘G20 Ministerial Statement on Trade and Digital Economy’
(June 2019) <https://www.mofa.go.jp/files/000486596.pdf>.

34 G20, ‘G20 Al Principles” Annex to the G20 Ministerial Statement
on Trade and Digital Economy (June 2019) <https://www.mofa.go
.jp/policy/economy/g20_summit/osakal9/pdf/documents/en/
annex_08.pdf>.

35 G20, ‘G20 New Dehli Leaders’ Declaration” (10 September
2023), para 61 <https://www.mea.gov.in/Images/CPV/G20-New
-Delhi-Leaders-Declaration.pdf>.

erative Al systems, which produce ‘content’; as well
as reflecting the fact that some Al systems can con-
tinue to evolve after their design and deployment.?®
Furthermore the word ‘real’ is replaced by ‘physical’
in order to align the definition with other interna-
tional processes such as the definition of an Al sys-
tem proposed by the Council of Europe in its Draft
for a Framework Convention on Artificial Intelli-
gence, Human Rights, Democracy and the Rule of
Law (see below at I11.).%?

Besides revising the Recommendation, the OECD
is continuing its work on Al policy. In February 2022,
a Framework for Classifying Al systems®® was pub-
lished to guide stakeholders including legislators in
assessing the opportunities and risks of different
types of Al systems. The Framework acknowledges
that Al systems depending on their context raise dif-
ferent challenges and links AI systems characteris-
tics with the OECD Al principles.”’

2. The G20 Al Principles

At the Osaka Summit in June 2019, the G20*? ex-
pressed their commitment to a ‘human-centred’ ap-
proach to Al, which is guided by the ‘G20 AI Princi-
ples’*. The Gzo Al principles draw upon the OECD
Recommendation and recite (1) the principles for re-
sponsible stewardship of trustworthy Al and (2) the
recommendations for national policies and interna-
tional cooperation for trustworthy Al included in sec-
tion 1and 2 of the OECD Recommendation.** Depart-
ing from the OECD Recommendation, the G2o Al
Principles abstain from restating the definitions
agreed upon in the OECD Recommendation and al-
so refrain from providing separate definitions for ex-
ample for an ‘Al system’.

The commitment to the G2o Al Principles has re-
cently been reaffirmed under the heading ‘Harness-
ing Artificial Intelligence Responsibly for Good and
for All’ during the 18" G2o Heads of State and Gov-
ernment Summit in September 2023.%

3. The UNESCO Recommendation on
the Ethics of Artificial Intelligence

The first truly global — yet non-binding — normative
framework emerged on 23 November 2021 with the
‘UNESCO Recommendation on the Ethics of Artifi-
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cial Intelligence®®. The UNESCO (United Nations Ed-
ucational, Scientific and Cultural Organisation) has
194 Member States and 12 Associate Members, while
at the time of adoption of the Recommendation it
had 193 members.>” The Recommendation address-
es ethical issues of Al technologies to the extent that
they are within UNESCO’s mandate. The general con-
ference standard-setting instrument is aimed at
States®® and indirectly stakeholders®” to guide the
construction of the necessary legal infrastructure to
ensure a so-called healthy development of AL*® An
Ad Hoc Expert Group was tasked in March 2020 to
draft a global ethical framework that highlights the
advantages of Al while reducing the risk that Al tech-
nologies entail.*'

Other than the OECD Recommendation, the
UNESCO instrument refrains from providing a de-
finition of Al, arguing that such a definition would
need to be updated over time in line with technolog-
ical developments.42 Instead, the Recommendation
emphasises that it addresses ‘those features of Al
systems that are of central ethical relevance” and in
that regard approaches Al systems as ‘systems
which have the capacity to process data and infor-
mation in a way that resembles intelligent behav-
iour, and typically includes aspects of reasoning,
learning, perception, prediction, planning or con-
trol’. *

In the following, three elements are enlisted which
are attributed a ‘central place in this approach’, which
means that in view of these elements there are ethi-
calissues identified. The first element enlists features

36 UNESCO, ‘Recommendation on the Ethics of Artificial Intelli-
gence’ (2022) SHS/BIO/PI/2021/1.

37 After the US rejoined on 10 July 2023, UNESCO has 194 mem-
bers today, see <https://www.unesco.org/en/countries>.

38 UNESCO, ‘Recommendation on the Ethics of Artificial Intelli-
gence’ (n 36), para 4.

39 Cfibid, paras 4 and 48.

40 UNESCO, ‘UNESCO member states adopt the first ever global
agreement on the Ethics of Artificial Intelligence’ (25 November
2021) <https://www.unesco.org/en/articles/unesco-member-states
-adopt-first-ever-global-agreement-ethics-artificial-intelligence>.

41 UN, 193 countries adopt first-ever global agreement on the
Ethics of Artificial Intelligence’ (25 November 2021) <https:/news
.un.org/en/story/2021/11/1106612>.

42  UNESCO, ‘Recommendation on the Ethics of Artificial Intelli-
gence’ (n 36), para 2.

43 Ibid.
44 Para 10.

of Al systems that relate to how an Al system works,
referring inter alia to machine learning or machine
reasoning models with varying degrees of autonomy
to perform cognitive tasks. The second element ad-
dresses the Al life cycle and the actors involved in
the life cycle, while the third element addresses new
types of ethical issues raised by Al including their
impact on decision-making and various environ-
ments.

All actors in the Al system life cycle are called to
respect the following complementary and interrelat-
ed (1) values and (2) principles.** The values are in-
tended to inspire ‘desirable behaviour’ and represent
the foundation of principles, which ‘unpack the val-
ues underlying them more concretely so that the val-
ues can be more easily operationalised” in concrete
actions.

The values to be considered are (1) respect, protec-
tion and promotion of human rights and fundamen-
tal freedoms and human dignity;* (2) environment
and ecosystem flourishing;*® (3) ensuring diversity
and inclusiveness;* as well as (4) living in peaceful,
justand interconnected societies*®. The principles to
be respected consist of (1) proportionality and ‘do no
harm’;*? (2) safety and security;*° (3) fairness and
non-discrimination;’' (4) sustainability;*? (5) right
to privacy and data protection;>® (6) human over-
sight and determination;>* (7) transparency and ex-
plainability;>> (8) responsibility and accountabili-
ty;”® (9) awareness and literacy;*” as well as (10) mul-
ti-stakeholder and adaptive governance and collabo-

ration’®.

45 Paras 13 et seq.
46 Paras 17 et seq.
47 Paras 19 et seq.
48 Paras 22 et seq.
49 Paras 25 et seq.
50 Para27.

51 Paras 28 et seq.
52 Para31.

53 Paras 32 et seq.
54 Paras 35 et seq.
55 Paras 37 et seq.
56 Paras 42 et seq.
57 Paras 44 et seq.
58 Paras 46 et seq.
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The Recommendation also identifies as a third
overarching element concrete areas of policy action
that operationalise the aforementioned values and
principles. These policy areas of practical realisation,
reflecting the main fields of activity of UNESCO, are
(1) ethical impact assessment;’? (2) ethical gover-
nance and stewardship;’ (3) data policy;®' (4) devel-
opment and international cooperation;®” (5) environ-
ment and ecosystem;* (6) gender;** (7) culture;® (8)
education and research;® (9) communication and in-
formation;*” (10) economy and labour;*® and (11)
health and social well-being.®” Notably, the Recom-
mendation establishes in the policy section practical
methodologies to support the effective implementa-
tion of the Recommendation.

Upon request of Member States, UNESCO has de-
veloped a Readiness Assessment Methodology”® as
well as a complementary Ethical Impact Assessment
tool”' to assist states in building their capacities.

As regards the protection of individuals, the pro-
tection of personal data, the banning of social scor-
ing and mass surveillance have been identified as key
achievements of the UNESCO AI Recommenda-
tion.”? Furthermore, the Recommendation bans the
replacement of humans by Al system when it comes
to life and death decisions.”> Other than the OECD
Recommendation, the UNESCO Recommendation
puts great emphasis on environmental and ecosys-

59 Paras 50 et seq.
60 Paras 54 et seq.
61 Paras 71 et seq.
62 Paras 78 et seq.
63 Paras 84 et seq.
64 Paras 87 et seq.
65 Paras 94 et seq.
66 Paras 101 et seq.
67 Paras 112 et seq.
68 Paras 116 et seq.
69 Paras 121 et seq.

70 UNESCO, ‘Readiness assessment methodology: a tool of the
Recommendation on the Ethics of Artificial Intelligence’ (2023)
SHS/REI/BIO/REC-AIETHICS-TOOL/2023.

71 UNESCO, ‘Ethical impact assessment: a tool of the Recommenda-
tion on the Ethics of Artificial Intelligence’ (2023)
SHS/REI/BIO/REC-AIETHICS-TOOL-EIA/2023.

72 See Marc Rotenberg, ‘Human Rights Alignment: The Challenge
Ahead for Al Lawmakers’ in Hannes Werthner et al (eds), Intro-
duction to Digital Humanism (Springer 2023), 611, 616.

73 UNESCO, ‘Recommendation on the Ethics of Artificial Intelli-
gence’ (n 36), para 36.

tem protection,”* thereby recognising that Al may
become a prominent tool in the fight against climate
change and other environmental issues.”” It further
calls for a peaceful use of Al systems.

4. The G7 Hiroshima Al Process
Comprehensive Policy Framework

The ‘Hiroshima AI Process Comprehensive Policy
Framework’ constitutes the output of the so called
‘Hiroshima AI Process’ which was launched in May
2023 under Japan’s G7”° Presidency and focussed on
the opportunities and challenges of generative Al
technologies. As such, it is a direct response to a gen-
erative Al taking ‘centre stage in the public, academ-
ic, and political discussions” surrounding this tech-
nology.”” The Policy Framework is promoted by the
G7 Leaders as the ‘first successful international
framework comprising of guiding principles and a
code of conduct to address the impact of advanced
Al systems on our societies and economies”.”®

The Hiroshima AI Process Comprehensive Policy
Framework consists of four complimentary pillars:
(1) the OECD’s Report towards a Gy Common Under-
standing on Generative Al (the ‘OECD Report”?); (2)
the Hiroshima Process International Guiding Princi-
ples for all Al actors and for organisations develop-

74 Cf for instance ibid, paras 17 et seq and 86. In fact, the Recom-
mendation utilises the notion ‘environment’ 55 times.

75 See Rotenberg (n 72); Josh Cowls et al, ‘The Al gambit: leveraging
artificial intelligence to combat climate change—opportunities,
challenges, and recommendations’ (2023) 38 Al & Society,
283-307.

76 The G7 is composed of Canada, United States of America, United
Kingdom, Germany, France, Italy and Japan as an informal coop-
eration forum of the most important industrial powers of the
Western world at the time of its foundation; these contribute to
around 45 percent of the global GDP. In view of the observer
status that the European Commission has, the Hiroshima Al
Process also included the EU.

77 OECD, ‘G7 Hiroshima Process on Generative Artificial Intelli-
gence (Al) towards a G7 Common Understanding on Generative
Al' (7 September 2023), 7 <https://read.oecd-ilibrary.org/science
-and-technology/g7-hiroshima-process-on-generative-artificial
-intelligence-ai_bf3c0c60-en#page1>.

78 G7, 'G7 Leaders’ Statement on the Hiroshima Al Process’ (30
October 2023) <https:/www.soumu.go.jp/hiroshimaaiprocess/
pdf/document01_en.pdf>.

79 OECD, ‘G7 Hiroshima Process on Generative Artificial Intelli-
gence (Al) towards a G7 Common Understanding on Generative
Al' (7 September 2023) <https://read.oecd-ilibrary.org/science
-and-technology/g7-hiroshima-process-on-generative-artificial
-intelligence-ai_bf3c0c60-en#pagel>.
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ing advanced Al systems (the ‘Hiroshima Guiding
Principles®®); (3) the Hiroshima Process Internation-
al Code of Conduct for Organizations Developing Ad-
vanced Al Systems®'; and (4) project-based coopera-
tion in support of the development of responsible Al
tools and best practices.®?

The OECD Report (pillar 1) provides an analysis
of priority risks, challenges and opportunities of gen-
erative Al and supported the discussions of the G7
Hiroshima AI Process, in particular the Ministers’
Meeting on generative Al in September 2023.%% Fur-
thermore, the Report serves to introduce a common
understanding of ‘generative AI’, namely generative
Alas ‘aform of Al model specifically intended to pro-
duce new digital material as an output (including
text, images, audio, video, software code), including
when such AI models are used in applications on
massive amounts of data; they work by predicting
words, pixels, waveforms, data points, etc. that would
resemble the models’ training data, often in response
to prompts’®* While the OECD Report refers to gen-
erative Al, the further Hiroshima AI Process docu-
ments replace this notion with the term ‘advanced
Al systems’®

The non-exhaustive list of principles in the Hi-
roshima Guiding Principles (pillar 2), similar to the
G20 Al principles, build on the existing OECD Al
Principles; however, in contrast to the G2o Al Prin-
ciples, the Hiroshima Principles do not merely quote
the OECD AI Principles, but adapt these principles
in consideration of the aforementioned advanced Al
systems. The eleven principles enlisted include oblig-
ations (1) to conduct risk assessment and appropri-
ate risk management; (2) to identify and mitigate vul-
nerabilities; (3) to report of advanced Al systems’ ca-
pabilities, limitations and domains of use; (4) to share
information and report incidents; (5) to develop, im-
plement and disclose a risk-based governance ap-
proach; (6) to invest in and implement security; (7)
to develop and deploy mechanism to enable users to
identify Al-generated content; and (11) to implement
measures to protect personal data and intellectual
property rights. In addition, the G7 members should
(8) prioritise research to mitigate Al risks as well as
to (9) prioritise the development of advanced Al sys-
tems for the common good (including Sustainable
Development Goals). Furthermore, the (10) advance-
ment of international technical standards is encour-
aged. The G7 Digital and Tech Ministers add as a
twelfth principle the promotion and contribution to

trustworthy and responsible use of advanced Al sys-
tems to the non-exhaustive list.2°

By way of a voluntary guidance, the Hiroshima
Code of Conduct (pillar 3) provides a list of actions
and recommendations for organisations developing
advanced Alsystems. This ‘living document’is meant
to help seize the benefits and address the risks of ad-
vanced Al systems. Finally, in relation to project-
based cooperation (pillar 4), the G7 welcome existing
coordinated efforts®” to advance trust in generative
Al and express their intent to promote and deepen
collaboration.

5. The Al Safety Summit Bletchley
Declaration

In November 2023, the UK hosted and chaired the
inaugural global ‘Al Safety Summit’ bringing togeth-
er leading ‘Al nations’, technology companies, re-

searchers and civil society groups to identify next
steps for the development of so called ‘frontier AT’.%?

For the purpose of the Summit, ‘frontier AI’ was
defined as ‘highly capable general-purpose AI mod-
els that can perform a wide variety of tasks and match

or exceed the capabilities present in today’s most ad-

80 G7, ‘Hiroshima Process International Guiding Principles for all Al
actors and for organisations developing advanced Al systems’
(2023) <https://www.mofa.go.jp/files/100573471.pdf>.

81 G7, ‘Hiroshima Process International Code of Conduct for
Organizations Developing Advanced Al Systems’ (2023) <https:/
www.mofa.go.jp/files/100573473.pdf>.

82 G7, ‘Hiroshima Al Process G7 Digital & Tech Ministers’ State-
ment’ (1 December 2023) <https://www.soumu.go.jp/
hiroshimaaiprocess/pdf/document02_en.pdf>.

83 OECD, ‘G7 Hiroshima Process on Generative Artificial Intelli-
gence (Al) towards a G7 Common Understanding on Generative
Al' (7 September 2023) p. 2.

84 OECD, ‘G7 Hiroshima Process on Generative Attificial Intelli-
gence (Al) towards a G7 Common Understanding on Generative
Al' (7 September 2023), 6 based on the understanding of genera-
tive Al derived from OECD, ‘Al language models: Technological,
socio-economic and policy considerations’ (OECD Digital Econo-
my Papers No 352, 2023).

85 G7, ‘Hiroshima Process International Guiding Principles’ (n 80),
1.

86 G7, ‘Hiroshima Al Process G7 Digital & Tech Ministers’ State-
ment’ (1 December 2023) <https://www.soumu.go.jp/
hiroshimaaiprocess/pdf/document02_en.pdf>.

87 Such as the Global Challenge to Build Trust in the Age of Genera-
tive Al <https:/globalchallenge.ai/>.

88 See UK Government, ‘Chair’s Summary of the Al Safety Summit
2023, Bletchley Park’ (2 November 2023) <https://www.gov.uk/
government/publications/ai-safety-summit-2023-chairs-statement
-2-november/chairs-summary-of-the-ai-safety-summit-2023
-bletchley-park>.
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vanced models” which include large language mod-
els such as those underlying for instance OpenAl’s
GPT-4.%? Based on a discussion paper on the capabil-
ities of, and risks arising from, frontier AI%° the par-
ticipants exchanged views on the most significant
risks and opportunities of frontier AL. Recognising
that no single part of society can address the impacts
of frontier Al alone, the states’' and the EU attend-
ing the AT Safety Summit, adopted what it referred
to as the first international declaration on Al, the
‘Bletchley Declaration’®”.

The legally non-binding policy paper stresses ‘that
Al should be designed, developed, deployed, and
used in a manner that is safe, in such a way as to be
human-centric, trustworthy and responsible”and em-
phasises the need ‘for the safe development of Al and
for the transformative opportunities of Al to be used
for good and for all, in an inclusive manner in our
countries and globally".

In that regard, the Declaration sets out an Agenda
for addressing ‘frontier AI’ focussing on (1) identify-
ing Al safety risks of shared concern, building a
shared scientific and evidence-based understanding
of these risks, and sustaining that understanding as
capabilities continue to increase, in the context of a
wider global approach to understanding the impact
of Alin our societies; and (2) building respective risk-
based policies across signatory countries to ensure
safety in light of such risks, collaborating as appro-
priate while recognising that approaches in states
may differ based on national circumstances and ap-
plicable legal frameworks. This includes, alongside
increased transparency by private actors developing

89 UK Department for Science, Innovation and Technology, ‘Capa-
bilities and Risks from Frontier Al (October 2023), 4 <https:/
assets.publishing.service.gov.uk/media/
65395abae6c968000daa9b25/frontier-ai-capabilities-risks-report
.pdf>.

90 Ibid.

91 Australia, Brazil, Canada, Chile, China, France, Germany, India,
Indonesia, Ireland, Israel, Italy, Japan, Kenya, Kingdom of Saudi
Arabia, Netherlands, Nigeria, Philippines, Republic of Korea,
Rwanda, Singapore, Spain, Switzerland, Turkey, Ukraine, United
Arab Emirates, UK of Great Britain and Northern Ireland as well
as the United States of America.

92 ‘The Bletchley Declaration by Countries Attending the Al Safety
Summit, 1-2 November 2023’ (1 November 2023) <https:/www
.gov.uk/government/publications/ai-safety-summit-2023-the
-bletchley-declaration/the-bletchley-declaration-by-countries
-attending-the-ai-safety-summit-1-2-november-2023>.

93 Council of Europe, ‘The Council of Europe & artificial intelli-
gence’ (March 2023), 3 <https://rm.coe.int/brochure-artificial
-intelligence-en-march-2023-print/1680aab8e6>.

frontier Al capabilities, appropriate evaluation met-
rics, tools for safety testing, and developing relevant
public sector capability and scientific research. The
Al Summit participants agreed to convene every six
months to continue the global conversation on fron-
tier AL

I1l. The Council of Europe Draft for a
Framework Convention on Artificial
Intelligence, Human Rights,
Democracy and the Rule of Law

The Council of Europe considers the area of artificial
intelligence as a ‘cross-cutting priority’”> and is pur-
suing several initiatives to ensure that the applica-
tion of Al is based on human rights, the rule of law
and democracy in a bid to demonstrate ‘its ability to
pioneer new standards’* also in the field of AL From
2019 to 2021, the Council of Europe’s Ad Hoc Com-
mittee on Artificial Intelligence (CAHAI)” engaged
in preparatory work for a possible legal framework
to ensure that Al is used to promote and protect the
standards of the Council of Europe as an internation-
al human rights organisation.”®

During this period, a Resolution on the Need for
Democratic Governance of Artificial Intelligence®”
was adopted by the Parliament Assembly of the Coun-
cil in 2020, which inter alia called on the Council of
Europe member States and other observer States par-
ticipating in CAHAI ‘to work together towards a legal-
ly binding instrument.’® The Assembly agreed that
such an instrument should inter alia ‘guarantee that

94  Council of Europe, ‘The Council of Europe & artificial intelli-
gence’ (Foreword by Marija Pej¢inovic¢ Buri¢, March 2023)
<https://rm.coe.int/brochure-artificial-intelligence-en-march-2023
-print/1680aab8e6>.

95 The CAHAI was formally established at the 1353 meeting of the
Committee of Ministers on 11 September 2019,
CM/Del/Dec(2019)1353/1.5-app <https://search.coe.int/cm/Pages/
result_details.aspx?Objectld=09000016809737a1>.

96 See Council of Europe, ‘Towards regulation of Al systems, Compi-
lation of contributions’ (CoE Study DGI (2020)16, December
2020) <https://rm.coe.int/prems-107320-gbr-2018-compli-cahai
-couv-texte-a4-bat-web/1680a0c17a>; Council of Europe, CA-
HAI, ‘Possible elements of a legal framework on artificial intelli-
gence, based on the Council of Europe’s standards on human
rights, democracy and the rule of law’” (3 December 2021) CA-
HAI(2021)09rev.

97 Council of Europe, Parliamentary Assembly, ‘The Need for
democratic governance of artificial intelligence’ (22 October
2020) Resolution 2341(2020).

98 Ibid, para 13.
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Al-based technologies are designed, developed and
operated in full compliance with, and in support of,
the Council of Europe’s standards on human rights,

99 and ‘provide for the
1100

democracy and the rule of law
respect of key ethical principles and concepts

From 2022 onwards, the Committee on Artificial
Intelligence (CAI) built upon the work of its prede-
cessor CAHAI, and published the revised zero Draft
for a ‘Framework Convention on Artificial Intelli-
gence, Human Rights, Democracy and the Rule of
197 in January 2023. Work continued on the ‘ze-
ro Draft’ and, on 23 December 2023, the Draft Frame-
work Convention'?? was published: it contains the
outcomes of the 2" reading of the text in the Com-
mittee and shall serve as the basis for the final read-
ing.

By opting for the legal instrument of a Framework
Convention rather than comprehensive regulation in
the form of a convention creating rights and obliga-
tions, the instrument sets out broad principles, core
values and areas for action, seeking to put existing
standards on human rights, democracy and the rule
of law in the context of Al Although the instrument
is intended to be the first legally binding public in-
ternational law treaty on Al, as a Framework Con-

Law

vention, significant discretion would be left to signa-
tory states as to how the principles and values would
be implemented in practice by the signatories.'®

Asafurther principles-based framework, the Draft
Framework Convention sets out (1) general obliga-
tions, (2) principles related to activities within the
lifecycle of Al systems, (3) remedies, (4) obligations
regarding the assessment and mitigation of risks as
well as (5) guidance to ensure oversight and interna-
tional cooperation.

The purpose of the future Framework Convention
is set out in Article 1, namely ‘to ensure that activi-
ties within the lifecycle of artificial intelligence sys-
tems are fully consistent with human rights, democ-
racy and the rule of law’, thereby addressing the en-
tirety of the system’s lifecycle and emphasising the
human-rights based approach to Al governance. Con-
sidering that the instrument may not directly confer
rights upon individuals, the signatories will be oblig-
ed to introduce measures to give effect to the provi-
sions set out in the Convention.'**

The Framework Convention utilises the term ‘ar-
tificial intelligence system’ which is defined in Arti-
cle 2 as ‘a machine-based system that for explicit or
implicit objectives, infers, from the input it receives,

how to generate outputs such as predictions, content,
recommendations, or decisions that may influence
physical or virtual environments’ in recognition that
different ‘systems vary in their levels of autonomy
and adaptiveness after deployment’. Applying to the
whole lifecycle of an Al system, the Draft Framework
Convention adopts a risk-based approach to the de-
sign, development, and use of Al systems'® to pro-
tect human rights'*® and ensure the integrity of de-
mocratic processes and respect for rule of law'"’.

General common principles that the parties shall
implement in regard to Al systems include measures
to respect human dignity and individual autono-
my,108 to ensure adequate transparency and over-
sight,'® to ensure accountability and responsibility
for human rights violations,''” to respect equality
and non-discrimination,' " to ensure privacy and per-
sonal data protection,' ' to preserve health [and prob-
ably the environment],'”* to promote reliability and
trust,''* and foster safe innovation''®. In addition,
the Convention sets out a requirement for remedies
and procedural safeguards.''®

In comparison to the January 2023 revised zero
Draft, the Draft of December 2023 sets out a risk and
impact management framework that requires the

99 Ibid, para 14.1.
100 Ibid, para 14.2.

101 Council of Europe, CAl, ‘Revised Zero Draft [Convention] on
Artificial Intelligence, Human Rights, Democracy and the Rule of
Law’ (n 29).

102 Council of Europe, CAl, ‘Draft Framework Convention on Artifi-
cial Intelligence, Human Rights, Democracy and the Rule of Law’
(18 December 2023) CAI(2023)28 <https://rm.coe.int/cai-2023
-28-draft-framework-convention/1680ade043>.

103 David Leslie et al, ‘Artificial Intelligence, Human Rights, Democ-
racy and the Rule of Law, A Primer’ (2021), 29 <https://rm.coe
.int/primer-en-new-cover-pages-coe-english-compressed-2754
-7186-0228-v-1/1680a2fd4a>.

104 Cf art 1(2) Draft Framework Convention.

105 Art 16 Draft Framework Convention, which sets out a risk and
impact management framework.

106 Art 4 Draft Framework Convention.
107 Art 5 Draft Framework Convention.
108 Art 6 Draft Framework Convention.
109 Art 7 Draft Framework Convention.
110 Art 8 Draft Framework Convention.
111 Art 9 Draft Framework Convention.
112 Art 10 Draft Framework Convention.
113 Art 11 Draft Framework Convention.
114 Art 12 Draft Framework Convention.
115 Art 13 Draft Framework Convention.

116 Arts 14 and 15 Draft Framework Convention.
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parties to take measures regarding the identification,
assessment, prevention and mitigation of risks in-
cluding inter alia a documentation of the risk and im-
pact management process.''” This also includes a
mechanism for a moratorium or ban of certain Al us-
es.''® The Draft Convention also emphasises the need
for international co-operation to realise the purpose
of the Convention.'"”

IV. Examples for Approaches on
National Level

1. The US Presidential Executive Order
on the Safe, Secure, and Trustworthy
Development and Use of Artificial
Intelligence

Starting in 2016 with the release of a first National
Al R&D Strategic Plan,'?® the United States devel-
oped activities in the field of Al very early on."*' De-
spite a strong bipartisan interest in Al regulation'*?,
disagreement remains on how to regulate Al at fed-
eral level.

An important milestone was achieved in 2022,
with the release of the ‘Blueprint for an Al Bill of
Rights''* by the US White House Office of Science
and Technology Policy which is accompanied by sev-
eral related agency actions.'”* The non-regulatory
and non-binding Blueprint lays out five principles
that should guide the design, use and deployment of

117 Art 16 Draft Framework Convention.
118 Ibid.
119 Art 25 Draft Framework Convention.

120 Executive Office of the President of the United States, ‘The
National Artificial Intelligence Research and Development Strate-
gic Plan” (October 2016) <https://www.nitrd.gov/pubs/national_ai
_rd_strategic_plan.pdf>.

121 For an overview of the US approach, see Huw Roberts et al,
‘Achieving a ‘Good Al Society’: Comparing the Aims and
Progress of the EU and the US’ (2021) 27 Sci Eng Ethics Art no
68,p11.

122 Eg SAFE Innovation S.4488 — Global Catastrophic Risk Manage-
ment Act of 2022; Office of US Senator Ron Wyden, Algorithmic
Accountability Act of 2022 (2022) 117 Congress 2D Session
(rejected) <https://www.congress.gov/bill/117th-congress/senate
-bill/3572>; S. Rept 117-254; Artificial Intelligence Research,
Innovation, and Accountability Act of 2023.

123 The White House, ‘Blueprint for an Al Bill of Rights’ (October
2022) <https://www.whitehouse.gov/wp-content/uploads/2022/
10/Blueprint-for-an-Al-Bill-of-Rights.pdf>.

124 For related actions see the White House, ‘Fact Sheet: Biden-
Harris Administration Announces Key Actions to Advance Tech

Al namely: (1) safe and effective systems, (2) algo-
rithmic discrimination protections, (3) data privacy,
(4) notice and explanation, and (5) human alterna-
tives, consideration and fallback.

Furthermore, the push for national Al standards
through the executive branch has intensified in Oc-
tober 2023 with another federal government effort
to guide responsible Al development, namely, the US
‘Presidential Executive Order (E.O. 14110) on the Safe,
Secure, and Trustworthy Development and Use of Ar-
tificial Intelligence'?>. The purpose of the Executive
Order is to set out policy goals to support the devel-
opment of responsible Al technologies by mitigating
the substantial risks of Al to harness ‘Al for good’
and realise ‘its myriad benefits’.

Content-wise, the Executive Order builds on the
Blueprint for an Al Bill of Rights and the ‘National
Institute of Standards and Technology’s AI Risk Man-
agement Framework’'?®. The Executive Order identi-
fies eight overarching guiding principles and priori-
ties: (1) ensuring safety and security,'*” (2) promoting
innovation and competition,'?® (3) worker support,'*
(4) advancing equity and civil rights,"* (
protection,"®' (6) privacy protection,'* (7) advancing
Federal Government use of AI,'** and (8) strengthen-

5) consumer

ing international leadership'**. Addressees of the Ex-
ecutive Order are executive departments and agen-
cies which shall adhere to these principles.'*®
Similar to the OECD Recommendation and the
Council of Europe Draft Framework Convention, the
E.O. provides a definition of the term ‘artificial intel-

Accountability and Protect the Rights of the American Public’ (4
October 2022) <https://www.whitehouse.gov/ostp/news-updates/
2022/10/04/fact-sheet-biden-harris-administration-announces-key
-actions-to-advance-tech-accountability-and-protect-the-rights-of
-the-american-public/>.

125 Executive Order (E.O.) 14110 on Safe, Secure, and Trustworthy
Development and Use of Artificial Intelligence of 30 October
2023 <https://rb.gy/quetej>.

126 National Institute of Standards and Technology, ‘Artificial Intelli-
gence Risk Management Framework (NIST Al 100-1)’ (January
2023) <https://nvlpubs.nist.gov/nistpubs/ai/NIST.AL.100-1.pdf>.

127 S4 E.O. 14110.
128 S5 E.O. 14110.
129 S6 E.O. 14110.
130 S7 E.O. 14110.
131 S8 E.O. 14110.
132 S9 E.O. 14110.
133 S10 E.O. 14110.
134 S11 E.O. 14110.
135 Ibid.
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ligence’ and ‘Al system’, while also providing an ex-
tensive list of further definitions including defini-
tions for ‘Al model’, ‘dual-use foundation model’, ‘gen-
erative Al or ‘synthetic content’."*® According to Sec-
tion 3(b) the term ‘artificial intelligence’ has the
meaning set forth in 15 U.S.C. 9401(3), ‘a machine-
based system that can, for a given set of human-de-
fined objectives, make predictions, recommenda-
tions, or decisions influencing real or virtual environ-
ments. Artificial intelligence systems use machine-
and human-based inputs to perceive real and virtual
environments; abstract such perceptions into mod-
els through analysis in an automated manner; and
use model inference to formulate options for infor-
mation or action’.

The Executive Order directs more than 50 federal
entities to implement the principles and priorities in
more than 100 specific actions including the devel-
opment of further guidelines, regulation and best
practices. It must be noted that the policy and prin-
ciples of the Executive Order have a market-driven
focus and aim at protecting the interests of Ameri-
cans; accordingly, the Executive Order states with re-
gard to the interests of individuals that privacy and
civil liberties of citizens must be protected.'?’

2. The UK White Paper Proposing a Pro-
Innovation Approach to Regulation

In contrast to a cross-cutting Al-specific regulation,
the UK follows a context-specific, sectoral approach
to regulating AT which is addressed as ‘a pro-innova-
tion approach to Al regulation’. A keen interest in ap-
propriate Al governance'*® is expressed in the Na-
tional Al Strategy with the aim to establish the ‘most
trusted and pro-innovation system of Al governance
in the world’.'*

A 2018 House of Lords’ report delineates the UK’s
approach to regulation, namely, that ‘blanket Al-spe-
cific regulation, at this stage, would be inappropri-
ate... [and] that existing sector-specific regulators are
best placed to consider the impact on their sector of
any subsequent regulation which may be needed’.'*
This decentralised, sector-lead approach to regula-
tion was confirmed by the Government in June
2018'"" and reaffirmed in 2023 in the White Paper
‘A pro-innovation Approach to Al Regulation’**.

The AI White Paper suggests an agile principles-
based framework for regulators to interpret and ap-

ply to Al within their remits, which is built around
fourkey elements: (1) ‘defining Al based onits unique
characteristics to support regulator coordination’,'**
(2) ‘adopting the aforementioned context-specific ap-
proach’,'** (3) ‘providing a set of cross-sectoral prin-
ciples to guide regulator responses to Al risks and
opportunities,'* and (4) ‘delivering new central
functions to support regulators to deliver the Al reg-
ulatory framework, maximising the benetfits of an it-
erative approach and ensuring that the framework is
coherent’'*°.

Arguing that there is no uniform definition of AI
and that a rigid definition runs the risk of being out-
dated quickly, the White Paper identifies ‘adaptivity’
and ‘autonomy’ as the main two characteristics of Al,
which generate the need for a regulatory response.'*’
Thus instead of a general definition, an agile ap-
proach is used that refers to the functional capabili-
ties to address the challenges created by the two char-
acteristics.

Notably, the White Paper seeks to address the reg-
ulation of the use of AI and not the underlying tech-
nology as such. A set of five values-focused cross-sec-
toral principles is established that should be imple-
mented by regulators when governing AI within
their merits.'*® These principles build on and reflect
the OECD values-based Al principles and consist of:
safety, security and robustness; appropriate trans-

136 S3 E.O. 14110.
137 See s 2(e) and (f) E.O. 14110.

138 Huw Roberts et al ‘Artificial intelligence regulation in the United
Kingdom: a path to good governance and global leadership?’
(2023) 12(2) Internet Policy Review <https://policyreview.info/pdf/
policyreview-2023-2-1709.pdf>.

139 UK Government, ‘National Al Strategy’ (updated 18 December
2023) <https://www.gov.uk/government/publications/national-ai
-strategy/national-ai-strategy-html-version>.

140 House of Lords Artificial Intelligence Select Committee, ‘Al in the
UK: Ready, willing and able” (2018) HL Paper 100, para 386
<https://publications.parliament.uk/pa/ld201719/ldselect/Idai/
100/100.pdf>.

14

sy

UK Parliament, ‘Government response to House of Lords Artificial
Intelligence Select Committee’s Report on Al in the UK: Ready,
Willing and Able” (2018) CM 9645, paras 103 et seq.

142 UK Government, Secretary of State for Science, Innovation and
Technology, ‘A Pro-Innovation Approach to Al Regulation’” (Com-
mand Paper No 815, 2023).

143 lbid, s 3.2.1.
144 lbid, s 3.2.2.
145 lbid, s 3.2.3.
146 lbid, s 3.2.4.
147 lbid, s 3.2.1.
148 See also Roberts et al (n 138), 8.
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parency and explainability; fairness; accountability
and governance; and contestability and redress.*

It is envisaged that legal responsibility for compli-
ance with the principles is allocated to the actors in
the AI life-cycle that are best placed to identify, as-
sess and mitigate Al risks effectively.”" In view of
the emergence of foundation models, the White Pa-
per stresses the commitment for an adaptable, pro-
portionate approach that considers the issues raised
by these powerful models without detailing a con-
crete approach.

The White Paper opened up for consultation and
in February 2024, the UK Department of Science, In-
novation and Technology, published a Government
response to this consultation.'”' The Response reaf-
firms the context-based approach which avoids blan-
ket rules applying to AI technology. A roadmap en-
lists the next steps to be taken in 2024 including the
support of international collaboration on Al gover-

l’laHCe.]52

V. The European Union’s Al Act

In April 2018, the European Commission’s Commu-
nication ‘Artificial Intelligence for Europe’ set out a
European initiative on AI, which inter alia should
aim to ensure an appropriate ethical and legal frame-

149 UK Government, Secretary of State for Science, Innovation and
Technology, ‘A Pro-Innovation Approach to Al Regulation’ (n
142),s3.2.3.

150 Ibid, s 3.3.2.

151 UK Government, ‘A Pro-Innovation Approach to Al Regulation,
Government Response to Consultation’ (February 2024) <https://
assets.publishing.service.gov.uk/media/
65c1e399¢43191000d1a45f4/a-pro-innovation-approach-to-ai
-regulation-amended-governement-response-web-ready.pdf>.

152 Ibid, para 93.

153 European Commission, ‘Communication from the Commission to
the European Parliament, the European Council, the Council, the
European Economic and Social Committee and the Committee of
the Regions, Artificial Intelligence for Europe’, COM(2018) 237
final, 4.

154 European Commission, ‘Communication from the Commission to
the European Parliament, the European Council, the Council, the
European Economic and Social Committee and the Committee of
the Regions, Coordinated Plan on Artificial Intelligence’
COM(2018) 795 final, revised in 2021.

155 This has been transposed by the High-Level Expert Group on
Artificial Intelligence, ‘Ethics Guidelines for trustworthy Al’ (2019)
<https://rb.gy/Nfm303>.

156 Such as the EU safety framework including the Product Liability
Directive and the Machinery Directive.

157 Such as the GDPR and Proposals under the Digital Single Market
Strategy.

work based on the Union’s values and respecting fun-
damental rights."*® In December 2018, the European
Commission presented its Coordinated Plan on Arti-
ficial Intelligence'>* which foresaw inter alia the de-
velopment of Al ethics guidelines'>> and the moni-
toring of existing'”® and emerging'®’ legal frame-
works in view of their application in the context of
AL In the following, Ethics Guidelines for Trustwor-
thy AI were published in April 2019 which included
a ‘Framework for Trustworthy AI’.'®

Following a European Commission White Paper
on AI'" in February 2020, the European Commis-
sion presented its Al package which included a Com-
munication on fostering a European approach to
AI'® a review of the Coordinated Plan on Artificial
Intelligence'®' and a Proposal for a ‘Regulation lay-
ing down harmonized rules on artificial intelligence
(Artificial Intelligence Act) and amending certain
Union legislative acts’'®” in April 2021.

The Proposal for an Al Act was complemented by
anumber of legislative proposals in the area of prod-
uct safety as well as a Proposal for a Directive on
adapting non-contractual civil liability rules to artifi-
cial intelligence (Al Liability Directive)'®® and a Pro-
posal for a Directive on liability for defective prod-
164 of 28 September 2022. The latter seeks to en-
sure that when Al systems are defective and cause
physical harm, property damage or data loss to seek

ucts

158 High-Level Expert Group on Artificial Intelligence, ‘Ethics
Guidelines for trustworthy Al’ (n 155), 6 et seq. For a summary
of the Framework for Trustworthy Al, see Bart van der Sloot,
Regulating the Synthetic Society (Hart Publishing 2024), 144 et
seq.

159 European Commission, ‘White Paper on Artificial Intelligence — A
European approach to excellence and trust’ COM(2020) 65
final.

160 European Commission, ‘Communication from the Commission to
the European Parliament, the Council, the European Economic
and Social Committee and the Committee of the Regions, Foster-
ing a European approach to Artificial Intelligence” COM(2021)
205 final.
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European Commission, ‘Annexes to the Communication from the
Commission to the European Parliament, the Council, the Euro-
pean Economic and Social Committee and the Committee of the
Regions, Fostering a European approach to Artificial Intelligence’
COM(2021) 205 final

162 Commission, ‘Proposal for a Regulation laying down harmonized
rules on artificial intelligence’ (n 12).

163 European Commission, ‘Proposal for a Directive of the European
Parliament and of the Council on adapting non-contractual
civil liability rules to artificial intelligence (Al Liability Directive)’
COM(2022) 496 final.

164 European Commission, ‘Proposal for a Directive of the European
Parliament and of the Council on liability for defective products’
COM(2022) 495 final.
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compensation from the Al system provider or from
any manufacturer that integrates an Al system into
another product.

In the context of the ordinary legislative proce-
dure, numerous amendments have been proposed to
the Proposal for an AI Act by the Council and Euro-
pean Parliament alike.'® Following a fifth trilogue
meeting in December 2023, the interinstitutional ne-
gotiations between the co-legislators closed and the
Belgian presidency of the Council of EU Ministers
presented on 24 January 2024 the final version of the
text at a technical meeting.'®®

As a Regulation, the AT Act will have binding force
in all EU Member States, rendering the Act a forerun-
ner in Al regulation as hard law. Besides the market
harmonisation aspect, the Act seeks to promote a hu-
man centric and trustworthy AI, while ensuring a
high level of protection of health, safety and funda-
mental rights.'®” The AT Act'®® introduces rights and
obligations for providers, deployers, importers and
distributors, product manufacturers, authorised rep-
resentatives and affected personslocated in the EU.'®?
This scope of application is based on an extensive un-
derstanding of the market principle which may lead
to an externalisation of norms and standards when
Article 2(1) lit. ¢) links the application of the Al Act
to the output of an Al system used in the EU.""°

The negotiations included a number of substan-
tial changes to the originally proposed definition of

165 For an analysis of the original Commission Proposal see Michael
Veale and Frederik Zuiderveen Borgesius, ‘Demystifying the Draft
EU Artificial Intelligence Act — Analysing the Good, the Bad and
the unclear Elements of the Proposed Approach” (2021) 22 CRi
97. For a summary of the Al Act following Council amendments
see Lilian Edwards, ‘The EU Al Act: A Summary of its Significance
and Scope’ (Ada Lovelace Institute, 2022) <https://www
.adalovelaceinstitute.org/wp-content/uploads/2022/04/Expert
-explainer-The-EU-Al-Act-11-April-2022.pdf>, and Emre Kazim et
al, ‘Proposed EU Al Act — Presidency Compromise Text: Select
Overview and Comment on the Changes to the Proposed Regula-
tion’ (2023) 3 Al and Ethics 381.

Council of the European Union, ‘Proposal for a Regulation of the
European Parliament and of the Council laying down harmonised
rules on artificial intelligence (Artificial Intelligence Act) and amend-
ing certain Union legislative acts - Analysis of the final compromise
text with a view to agreement’ (26 January 2024), Interinstitutional
file 2021/0106(COD) 5662/24 <https://data.consilium.europa.eu/
doc/document/ST-5662-2024-INIT/en/pdf>. For a legal analysis of
the final draft, see David Bomhard and Jonas Siglmiiller, ‘Al Act —
das Trilogergebnis’ (2024) RDi 45. See also for a detailed overview
of the outcome Marinos Kalpakos, 'Defining the Future: The Al
Act's Potential in equitably Safeguarding Fundamental Rights and
Promoting Al Innovation’, UFITA 2023 (1), forthcoming.

16

[=2]

167 Art 1(1) Al Act (compromise agreement of 26 January 2024).

168 All references made to the Al Act — unless otherwise stated —
refer to the compromise agreement of 26 January 2024.

an Al system, which had been widely criticised'”'
and subsequently underwent closer alignment with
the definition of the OECD. According to Article 3(1)
an ‘Al system’ is now defined as ‘a machine-based
system designed to operate with varying levels of au-
tonomy and that may exhibit adaptiveness after de-
ployment and that, for explicit or implicit objectives,
infers, from the input it receives, how to generate
outputs such as predictions, content, recommenda-
tions, or decisions that can influence physical or vir-
tual environments’.

As regards the potentially wide scope of this defi-
nition, Recital 6 clarifies that the definition is not in-
tended to cover simpler traditional software systems
or programming approaches. Furthermore, the Al
Act also provides a definition for general purpose Al
(GPAI) model and GPAI systems, whereby GPAI mod-
el means ‘an Al model, including when trained with
alarge amount of data using self-supervision at scale,
that displays significant generality and is capable to
competently perform a wide range of distinct tasks
regardless of the way the model is placed on the mar-
ket and that can be integrated into a variety of down-
stream systems or applications’.'’?

The AI Act follows a risk-based approach'”? and
distinguishes between prohibited Al practices,'”*
high-risk Al systems,'”® and Al systems other than
high-risk AI systems'’®. While non-prohibited Al
systems have to respect certain transparency obliga-

169 Art 2(1) Al Act.
170 Cf Bomhard and Siglmiiller (n 166), 46.

171 Hannah Ruschemeier, ‘Al as a challenge for legal regulation — the
scope of application of the artificial intelligence act proposal’
(2023) 23 ERA Forum, 361-376 <https://doi.org/10.1007/s12027
-022-00725-6>; David Bomhard and Marieke Merkle, ‘Europais-
che KI-Verordnung, Der aktuelle Kommissionsentwurf und prak-
tische Auswirkungen’ (2021), 276, 277; Hans Steege, ‘Definition
von Kinstlicher Intelligenz in Art 3 Nr. 1 KI-VO-E — Ein Meilen-
stein auf dem Weg zu einem harmonisierten Rechtsrahmen?”
(2022) MMR 926, 927; Andreas Ebert and Indra Spiecker gen.
Déhmann, ‘Der Kommissionsentwurf fiir eine KI-Verordnung der
EU - Die EU als Trendsetter weltweiter Regulierung’ (2021)
NVwZ 1188, 1189; Gerald Spindler, ‘Der Vorschlag der EU-
Kommission fiir eine Verordnung zur Regulierung der Kiinstlichen
Intelligenz (KI-VO-E)’ (2021) CR 361, 363.

172 Art 2(44b) Al Act; this does not cover Al models that are used
before release on the market for research, development and
prototyping activities. For the definition of GPAI system see Art
2(44e) Al Act.

173 For the pitfalls of this approach see van der Sloot (n 158), 153.
174 Art 5 Al Act.

175 Arts 6 et seq Al Act.

176 Art 69 Al Act.
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tions'””

, non-high-risk face no further obligations
but are encouraged to draw up of codes of conduct
concerning the voluntary application of specific re-
quirements. Requirements for high-risk Al systems
relate to risk management system,'’® data and data
governance,”9 technical documentation,'®® record-
keeping,'®" transparency and information shar-
ing,'®” human oversight,'®*as well as accuracy, ro-
bustness and cybersecurity.'® The obligations for
providers and deployers of high-risk systems draw
on the model for creating safe and secure products
under the New Legislative Framework (NLF)'®>. Ac-
cordingly, there is strong reliance on private self-reg-
ulation including approved conformity assessments
with codes of practice and ‘alternative adequate
means’.'%

Following the launch of OpenAI's GPT-4, amend-
ments had been introduced to address also GPAI
models.'®” The compromise agreement now includes
horizontal obligations for all GPAI models which in-
clude inter alia technical documentation obligations.
Additional requirements such as risk assessment and
mitigation measures exist for models with so called
‘systemic risks’ which derive from their advanced ca-
pabilities.

For GPAI models a new governance structure is in-
troduced with an Al Office, whereas to other Al sys-
tems a market surveillance system applies at nation-
al level. Furthermore, a European Al Board (EUAIB)
will be established to advise and assist the Commis-
sion and Member States in the consistent and effec-
tive application of the Al Act.'®

177 Art 52 Al Act.
178 Art 9 Al Act.

179 Art 10 Al Act.
180 Art 11 Al Act.
181 Art 12 Al Act.
182 Art 13 Al Act.
183 Art 14 Al Act.
184 Art 15 Al Act.

185 The NLF seeks to ensure the safety of products entering and
circulating in the internal market and consists of Regulation (EC)
No 765/2008 of the European Parliament and of the Council of 9
July 2008 setting out the requirements for accreditation and
market surveillance relating to the marketing of products and
repealing Regulation (EEC) No 339/93 [2008] OJ L218/30, the
Decision No 768/2008/EC of the European Parliament and of the
Council of 9 July 2008 on a common framework for the market-
ing of products, and repealing Council Decision 93/465/EEC

The AI Act also contains measures in support of
innovation, which include inter alia the establish-

ment of regulation sandboxes at national level.'®

VI. A Joint Consideration of Policies and
Regulatory Initiatives: Common
Developments and Overall Progress

This overview of emerging instruments addressing
Al shows that regulation of Al is evolving quickly,
and that the speed of regulatory and policy respons-
es accelerates with increasing capabilities of Al tech-
nologies.

The main challenge for regulation is posed by the
fact that Al is not a product that once put on the mar-
ket does not further evolve during its lifecycle. More-
over, machine learning technologies learn from da-
ta, which means that known and unknown chal-
lenges in how these systems act are introduced, pos-
ing new risk profiles.190 Furthermore, while within
other domains of engineering this may be the case,
established technology readiness level assessment
methods are not applicable to AL'?" As a result of the
particularities of the Al lifecycle, many regulatory in-
struments addressing Al refrain from a static defin-
ition of Al and Al system.

Further, attributing responsibility to certain actors
involved in the different phases of the Al lifecycle is
equally challenging, meaning that as a means of min-
imum consensus high-level principles are agreed at
global level rather than attributing certain obliga-

[2008] O) L218/82, and Regulation (EU) 2019/1020 of the Euro-
pean Parliament and of the Council of 20 June 2019 on market
surveillance and compliance of products and amending Directive
2004/42/EC and Regulations (EC) No 765/2008 and (EU) No
305/2011 [2019] OJ L169/1.

186 Cf in that regard recital 60t and art 52c(3) Al Act.

187 For the genesis of rules for GPAI models, see Bomhard and
Siglmiiller (n 166), 49.

188 Arts 57 et seq Al Act.

189 Arts 53 et seq Al Act. In that regard, it has already been argued
that the provisions do not pay sufficient regard to SMEs and OSS
providers, see Bomhard and Siglmiiller (n 166), 54.

190 Alexander Lavin et al, ‘Technology Readiness Levels for Machine
Learning Systems’ (2022) 13 Nature Communications Art no
6039, 1. See also Lilian Edwards, ‘Regulating Al in Europe: Four
Problems and Four Solutions’ (Ada Lovelace Institute, 2022), 6
<https://www.adalovelaceinstitute.org/wp-content/uploads/2022/
03/Expert-opinion-Lilian-Edwards-Regulating-Al-in-Europe.pdf>.

191 Cf Lavin et al (ibid).
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tions to specific actors. Thus, the latter would go too
far in view of intergovernmental policy statements.
In this respect, the Council of Europe Draft Frame-
work Convention remains very general requiring par-
ties to ‘take measures necessary to ensure account-
ability, responsibility and legal liability [...] resulting
from the application of’ Al systems.'”?

What can be seen is that from a first focus on eth-
ical Alinitiatives with the recognition of ‘aspirational
principles’'® of fairness, accuracy, transparency that
address the underlying technology, recent approach-
es also seek to ensure and promote innovation and
investment in innovation. Obviously, there is a thin
line between regulation and overregulation that
might hinder innovation and investment and result
in lagging behind technologically.

Developing the principles-based approach en-
shrined in the OECD Recommendation and replicat-
ed by the G7 and Gz2o further, the UNESCO instru-
ment evolved to also include governance aims regard-
ing the usage of the output in terms of inter alia gen-
der equality and within the employment context.
Where certain usage is however limited or banned,
an ongoing challenge is the ability to enforce such
bans globally.'**

Further progress in Al policies and regulation was
certainly triggered by the new challenges posed by
GPAI systems. In fact, the Al Safety Summit and the
resulting Bletchley Declaration as well as the US Pres-
idential Executive Order are a direct response to the
increased capabilities of GPAIL Notably, a compro-
mise on the EU AI Act was on the brink at the last
minute with disagreement on how GPAI should be
regulated. In the incoming EU AI Act, similar to Al
systems in general, GPAI models also face a graduat-
ed approach depending on whether they are subject
to ‘systemic risks’ stemming from their capabilities
mainly in computing power.

With the EU AI Act, there will not only be a bind-
ing instrument in place, that addresses GPAI and Al
systems horizontally, but also an instrument that ap-
plies to providers and deployers from outside the EU
whose outputs are accessible to or used in the EU and

thereby has extraterritorial reach. Legislation in the
field of digital economy naturally influences global
markets when drafted by an important market for
data-driven businesses.

This externalisation of EU law has been referred
to as the ‘Brussels Effect’'”> where in particular the
data protection regime under the GDPR has proven
a strong example of said effect. Whether the AI Act
will shape international standards in the same way
as the GDPR or whether stronger players in the Al
market, notably the US with its economic weight in
tech leadership, will set standards, remains to be
seen.'® So far, the EU is taking the lead in regula-
tion, while US efforts are modest and remain rather
fragmented. In consideration of sectoral approaches
to regulation, the impact of EU regulation with its
risk-based approach and focus on mandatory self-reg-
ulation for many applications is also going to vary.
Much of the success of the AT Act and any kind of Al
regulation will depend on its implementation, the
ability to balance potentially contravening interests,
and ultimately, in view of the pace of technological
progress, on the ability to adapt. This will necessitate
acontinuous and critical observation and assessment
of regulatory approaches and their application,
which is the reason for creating a new journal and
which will be the core mission of AlIRe.

192 Art 14 Draft Framework Convention.

193 Karen Yeung, ‘Introductory Note to Recommendation of the
Council on Artificial Intelligence (OECD)’ (2020) 59 International
Legal Materials 27.

194 For instance, China, having endorsed the UNESCO Recommen-
dation, still utilises social scoring which is a use of Al that is so
intrusive that it even affects human dignity. See also Rotenberg (n
72), 619.

195 Anu Bradford, The Brussels Effect: How the European Union
Rules the World (OUP 2019), 142.

196 For a de jure Brussels Effect of parts of the Al Act see Charlotte
Siegmann and Markus Anderljung, ‘The Brussels Effect and
Artificial Intelligence, How EU Regulation Will Impact the
Global Al Market’ (Centre for the Governance of Al, 2022)
<https://arxiv.org/ftp/arxiv/papers/2208/2208.12645.pdf>; see
also Jakob Mokander et al, “The US Algorithmic Accountability
of 2022 vs. the EU Atrtificial Intelligence Act: What Can they
Learn from Each Other?’ (2022) 32 Minds and Machines 751,
755.
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International: Annex

Al Regulation and Governance on a Global Scale: Overview of

Scope, Definitions and Key Elements

The table below serves as annex to the report ‘Al Regulation and Governance on a
Global Scale’. It outlines in a summarised form and as synoptical comparison current
international, regional and examples for national regulatory initiatives aimed at regu-
lation and governance of Al systems. The table was prepared by Dr Sandra Schmitz-
Berndlt, Research Associate in the project LAIWYERS, funded by the Institute of Ad-
vanced Studies (IAS) of the University of Luxembourg (for correspondence: <Sandra

.schmitz@uni.lu>).

OECD UNESCO CoE us UK EU
Year 2019, updated 2021 Forthcoming 2023 2023 2024
2023 (planned 2024)
Instru- Recommenda- Recommenda- Draft for a Executive Order | White Paper A | Regulation
ment tion of the tion on the Framework 14110 on the pro-innovation | laying down
Council on Ethics of Convention on | Safe, Secure, approach to AI | harmonised
Artificial Artificial Artificial and Trustwor- regulation’ rules on Al
Intelligence Intelligence Intelligence, Hu- | thy Develop- (AT Act)
man Rights, ment and Use of
Democracy and | Artificial
the Rule of Law | Intelligence
Binding/ | Non-binding Non-binding Non-binding per | Binding Non-binding Binding
Non- se / Binding for
Binding Signatories
Objec- Foster innova- Make AI Ensure that Ensure the safe, | Pro-innovation | Improve the
tives of tion and trust in | systems work activities within | secure and approach to AI | functioning of
Instru- Al by promot- for the good of | the lifecycle of | trustworthy regulation the single
ment ing the responsi- | humanity, indi- | Al systems are | development market, pro-

ble stewardship
of trustworthy
Al

viduals, soci-
eties and the en-
vironment and
ecosystems, and
to prevent
harm. It also
aims at stimulat-
ing the peaceful
use of Al
systems

fully consistent
with human
rights, democra-
cy and the rule
of law

and use of Al

mote the uptake
of human-cen-
tric and
trustworthy Al
while ensuring
a high level of
protection of
health, safety
and fundamen-
tal rights, and to
support
innovation
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OECD UNESCO CoE us UK EU
Scope of | Adherents to Member States | Activities by Executive de- Mainly regula- Providers, de-
applica- the Recommen- | and all Al actors | public or private | partments and tors, indirectly ployers, im-
tion dation and all entities under- agencies under- | industry and in- | porters and dis-
Al actors taken within the | taking the ac- dividual busi- tributors of Al
Al lifecycle that | tions set forth in | nesses develop- | systems and au-
have the poten- | the order ing and using thorised repre-
tial to interfere Al sentatives of
with human providers not
rights, democra- established in
cy and the rule the EU; affected
of law persons located
in the EU
Al Defin- | An Al system is | No fixed defini- | An Al system is | The term Al sys- | No fixed defini- | An Al system is
ition a machine-based | tion. a machine-based | tem means any | tion. a machine-based
system that, for | Al systems are | system that for | data system, Agile approach | system designed
explicit or im- considered as explicit or im- software, hard- | to encompass to operate with
plicit objectives, | systems which | plicit objectives, | ware, applica- products and varying levels of
infers, from the | have the capaci- | infers, from the | tion, tool, or services that are | autonomy, that
input it receives, | ty to process da- | input it receives, | utility that oper- | ‘adaptable’ and | may exhibit
how to generate | ta and informa- | how to generate | ates in whole or | ‘autonomous’ adaptiveness af-
outputs such as | tion in a way outputs such as | in part using Al ter deployment
predictions, con- | that resembles predictions, con- | Further defini- and that, for ex-
tent, recommen- | intelligent be- tent, recommen- | tions for ‘Al plicit or implicit
dations, or deci- | haviour, and dations, or deci- | model’, ‘dual-use objectives, in-
sions that can typically in- sions that may | foundation fers, from the
influence physi- | cludes aspects influence physi- | model’ ‘genera- input it receives,
cal or virtual en- | of reasoning, cal or virtual en- | tive AT’ or ‘syn- how to generate
vironments. Dif- | learning, per- vironments. Dif- | thetic content’ outputs such as
ferent AT sys- ception, predic- | ferent artificial predictions, con-
tems vary in tion, planning intelligence sys- tent, recommen-
their levels of or control tems vary in dations, or deci-
autonomy and their levels of sions that can
adaptiveness af- autonomy and influence physi-
ter deployment adaptiveness af- cal or virtual
ter deployment environments
General Value-based Value-based Value-based Principles- Principles-based | Product safety
Approach | principles: principles: principles: based: framework and risk-based
(1) Principles (1) Complemen- | (1) General Eight guiding building on the | approach with
for responsible | tary and interre- | obligations, principles and OECD princi- four levels of
stewardship of | lated values and | (2) Principles re- | priorities ples risk:
trustworthy AI, | principles, lated to activi- Unacceptable

(2) Recommen-
dations to poli-
cy-makers relat-
ing to national
policies and in-
ternational co-
operation

(2) Identifica-
tion of areas of
policy actions,
including ethi-
cal impact as-
sessment, and
international co-
operation

ties within the
lifecycle of Al
systems,

(3) Remedies,
(4) Obligations
regarding the
assessment and
mitigation of
risks (5) Guid-
ance to ensure
oversight and
international co-
operation

risk, high risk,
limited risk,
minimal or no
risk and sepa-
rate category of
general purpose
Al




