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Human rights, children and justice
Some thoughts on the sources of children's rights in general and their rights in the courts in particular.[footnoteRef:1] [1:  	Written text of the opening speech given on 17 July 2024 at the OKAJU summer seminar on current challenges in children's rights, see https://www.summerseminar.lu.] 


Introduction
As we celebrate the centenary of the recognition of children's rights, it is worth taking a look back to better understand the spirit that shaped them. 
Like universal human rights, children's rights have their material sources in the philosophy of natural law. Inspired by the great Greek and Roman writers of Antiquity, who had taught that human beings - endowed with reason - were capable of deducing a certain number of natural laws from the observation of nature, the authors of the so-called Enlightenment centuries built a whole philosophical and legal system of human duties and rights derived from the laws of nature. This philosophy of natural law subsequently influenced the drafters of the first declarations of rights in America and France. Numerous correspondences bear witness to the direct impact that certain authors had on the drafters of the eighteenth-century declarations of rights.[footnoteRef:2] The reference to the pursuit of happiness in the American Declaration can clearly be traced back to the writings of Vattel, for whom life, liberty and the pursuit of happiness were rights inherent in human nature that every civil society should protect. [2:  	We know that the ideas developed by Emer de Vattel in his 'Droit des Gens', republished posthumously in 1775 by Charles Guillaume Frédéric Dumas, directly influenced the authors of the American Declaration of Independence. Cp. Brian RICHARDSON, The Use of Vattel in the American Law of Nations, The American Journal of International Law, Vol. 106, No. 3 (July 2012), pp. 547-571. There was a very rich exchange of letters between Dumas and Hamilton in this respect.] 

Although the rights of the child were thought to derive from natural law by philosophers such as Samuel de Pufendorf and Christian Wolff as early as the mid-18th century, it took much longer for them to be enshrined in positive law.
It was not until the 20th century that children's legal status was established and their individual rights recognised. Today, children's rights are firmly enshrined in numerous declarations covering both universal human rights and the specific rights of children. 
Insofar as children's rights are nevertheless part of the more general context of human rights, their implementation necessarily involves a delicate balancing act with the rights of others. In the context of justice, this means that the obligation to give primary consideration to the best interests of the child does not mean that children's rights enjoy a kind of automatic primacy. 

1. The rights and obligations of children according to the philosophy of natural law of the 17th and 18th centuries
Philosophers and jurists belonging to the schools of natural law, and in particular the French-speaking Swiss school[footnoteRef:3] , set out first and foremost to set out the duties of Man as derived from natural law. Seeking to establish a coherent system of rules governing civil society, they reasoned in terms of rights, duties, obligations, responsibilities, accountability and discernment. In their search for the foundations of civil society, they contrasted man's state of nature with his state as a member of civil society. For them, the transition from one to the other implied respect for natural laws. The only function of the government of civil society, the 'Leviathan' dear to Hobbes, or the State for short, could therefore be to guarantee the freedom and happiness of all. [3:  	Emer de Vattel, Jean-Jacques Burlamaqui, Jean Barbeyrac, Jean-Jacques Rousseau.] 

Naturally, their reflections focused first and foremost on man's duties to himself, to his family, to civil society and to God. They shared the search for the foundations of any civil society, which they deduced from philosophical reflection on natural law. In their efforts to analyse natural law as a complete system of principles, institutions, rights and obligations, they also looked at the natural laws governing the smallest human society: the family.
In a way, their ambition was to show that relations between the members of any society should be organised according to the same principles. For them, natural law, like the other 'natural sciences', could be constructed scientifically.[footnoteRef:4] It was intended to apply equally to the family, civil society and the society of nations. Natural law and the law of nations were not conceived as two separate spheres. [4:  	See Heinrich MITTEIS, Über das Naturrecht, Akademie Verlag Berlin 1948, p. 6.] 

Within this limited framework, it will not be possible to give an account of all the richness of their thought or to include all the relevant authors. We will therefore limit ourselves to citing the writings of Thomas Hobbes, Samuel von Pufendorf, Jean-Jacques Burlamaqui and Christian Wolff, available in French and, in the case of the latter, also in German. The excellent translations of their Latin manuscripts by Jean Barbeyrac, Samuel Sorbière and Samuel Formey give a clear idea of their agreements and disagreements on the subject.
Thomas Hobbes (1588 - 1679) is probably best known for his Leviathan, published in English in London in 1651. However, he wrote two other important works in Latin during his forced stay in France. De Cive', published in Latin in 1642[footnoteRef:5] , was then translated by Samuel Sorbière and published in French in 1649 under the title Elemens philosophiqves du citoyen. Traicté politiqve, where Les Fondements de la Societé civile are discovered.[footnoteRef:6] In his preface, which he devotes in large part to the wickedness of man, he considers that "If you do not give children everything they desire, they cry, they get angry, they hit their nurses, & and nature leads them to use it in this way. However, they are not to blame (...) being deprived of the use of reason, they are exempt from all the duties of other men". He therefore gives them the benefit of ignorance, which in a way exempts them from human obligations and the consequences of ignoring them. [5:  	Thomas Hobbes, Elementorum Philosophiæ: sectio tertia; de cive, Paris 1642, 383 p.]  [6:  	Amsterdam, Chez Jean Blaev, 1649, 448 p. preceded by a dedicatory epistle, a preface and two letters and followed by a translator's advertissement.] 

Later, in the body of the work, he devotes another chapter to the subject of "Du droit des Pères & des Mères sur leurs Enfants. Et du Royaume Patrimonial"[footnoteRef:7] . In it, he defends the idea that although the mother brings up the child, she is also the child's mistress and remains free to dispose of the children that belong to her. [7:  	Ibid. p. 157 ff.] 

Hobbes continued this reasoning in a second work entitled 'De Corpore politico'. According to him, "Whether they are brought up by the father, by the mother, or by anyone else, children are therefore absolutely subject to the person who brings them up, or preserves them. They can even alienate them, i.e. give up their domination, by selling them, or giving them up for adoption or servitude; they can give them as hostages, kill them for rebellion, or sacrifice them for peace, according to natural laws, when in their soul and conscience they judge it necessary".[footnoteRef:8] As we can see, in Hobbes' very pessimistic view of human nature, a child who is under no obligation has no rights of his own. In this he was quickly contradicted by other eminent thinkers of the time. [8:  	Thomas Hobbes, Elements of Law, Part II, De Corpore Politico, chapter XXIII, § 8. trans. Arnaud Milanese, Paris, Allia, 2006, p. 149.] 

In 1673, Samuel Baron von Pufendorf (1632 - 1694) published an abridged version of his great masterpiece of 1672.[footnoteRef:9] Entitled 'De officio hominis et civis' and translated by Jean Barbeyrac in 1707 under the title 'The duties of man and the citizen as prescribed by natural law', Pufendorf devoted an entire chapter to the "reciprocal duties of a father & mother & their children".[footnoteRef:10] He puts forward the idea that paternal power is based on natural law and on "the tacit consent of the children. For there is reason to presume that if a child had the use of reason when coming into the world, and could consider that without the care of his parents and without the authority that this care requires, he would infallibly perish, he would willingly submit to their direction, on condition that they in turn undertook to give him a good education".[footnoteRef:11] [9:  	Subsequently translated into French by the indefatigable Jean Barbeyrac, BARON DE PUFENDORF, Le droit de la Nature et des Gens; ou Système général des principes les plus importans de la morale, de la jurisprudence, et de la politique, second edition, Amsterdam, chez Pierre de Coup 1712, 2 vols.	]  [10:  	Baron de Pufendorf, Les devoirs de l'homme et du Citoyen, tels qu'ils lui sont prescrits par la Loi Naturelle, Translated from the Latin by Jean Barbeyrac, 6ème edition, Geneva (chez Henri-Albert Gosse & Comp.) 1748, p. 273 ff.]  [11:  	Ibid. p. 274] 

Jean-Jacques Burlamaqui (1694 - 1748) stands out among the philosophers and jurists of the eighteenth century for having excelled in the clear and systematic presentation of the principles of natural law. Burlamaqui, who remained in the shadow of Jean-Jacques Rousseau, the other great 'Citizen of the Republic of Geneva', is certainly the more original of the two and is often regarded as Rousseau's master of thought. He was in poor health and published only one work in his lifetime. His 'Principes du droit naturel' (Principles of natural law) of 1747, a book compiled from his lecture notes at the University of Geneva, is a veritable sum of natural law, intended as a precursor to a complete System on the law of nature and people, which he never had time to write.
With regard to the family state, Burlamaqui considers that, because of their weakness, children "are naturally subject to their Parents; & that Nature gives the latter all the authority & all the power necessary to govern those whose benefit they must procure".[footnoteRef:12] Parental authority is therefore not absolute or arbitrary. It must aim to provide the child with everything he or she needs. Burlamaqui develops this idea in Chapter VII. Dealing with 'Du Droit pris pour Faculté & de l'Obligation qui y répond'. For him, Right and Obligation are "two correlative terms, as the Logicians say". How, he wondered, "could one attribute to a Father the right to train Children in wisdom and virtue, through a good education, without at the same time recognising that Children must submit to their Father's direction; and that not only are they obliged not to resist it, but also that they must contribute by their docility and obedience, to the execution of the plans that their Father has for them? The idea of a right to education was already present in his work, as it was in that of Pufendorf. Although children will only have obligations once they have reached the age of reason and discernment, according to his logic, they are entitled to rights from birth. For example, he wrote, "the right to demand that no one mistreats or offends us belongs no less to children, and even to those who are still in their mother's womb, than to full-grown men".[footnoteRef:13] [12:  	Jean-Jacques Burlamaqui, Principes du droit naturel, Genève, chez Barrillot & Fils 1748, p. 46.]  [13:  	Ibid. pp. 80-84.] 

Christian Wolff (1679-1754) is probably the author who went furthest in taking account of the child within the family. His Institutiones juris naturae et gentium, published in Halle in 1750, was quickly translated into both French and German. The German translation, by Gottlob Samuel Nicolai in 1754, includes a chapter on paternal society.[footnoteRef:14] But far from discussing parental authority alone, it develops quite extensively the obligations of parents towards their children. In the French translation of 1758, we read that "Children even naturally have the right to demand that their parents do not set them bad examples".[footnoteRef:15] [14:  	Christian WOLFF, Grundsätze des Natur- und Völkerrechts worinn alle Verbindlichkeiten und alle Rechte aus der Natur des Menschen in einem beständigen Zusammenhange hergeleitet werden, (trans. G.S. Nicolai) Halle, Rengerische Buchhandlung, 1754, p. 648 ff, "Von der väterlichen Gesellschaft und väterlicher Gewalt".]  [15:  	Christian de WOLFF, Principes du droit de la nature et des gens. Extract from the great Latin work of Mr. De Wolff. By Mr. Formey, (French translation by Samuel Formey), Amsterdam, Chez Marc Michel Rey, 1758, p. 226 ff, spec. p. 229.] 

Wolff goes so far as to consider that every parent of a child, whether natural or legitimate, must ensure the child's education. Each parent must contribute as much as he or she can. It even follows in his logic that a society must be established between men and women for the "generation and education of children". This is marital society.[footnoteRef:16] [16:  	Ibid, pp. 628-629. "so müssen die, welche ein Kind zeugen, dasselbe auch erziehen (...) Da zur Erziehung so wohl der Mutter, als des Vaters Sorge und Fleiß erfordert wird; so muss ein jeder zur Erziehung des Kindes so viel beytragen, als er kann." ] 

As we can see, the foundations for recognising children's rights are to be found in the philosophy of natural law. However, it was not until over two centuries later that these rights were enshrined in positive law.

2. Multiple sources of positive law in force
Today, in 2024, we can celebrate the first centenary of the international recognition of children's rights. We have come a long way. We can even celebrate the fact that many declarations, treaties, charters and conventions enshrine children's rights as binding legal norms. 
But this is not without its challenges. Where there is a multiplicity of sources, there is also a need for coordination and conciliation. For those, such as judges, who have to apply the standards in force to a given case, there will often be the question of the exact scope of application of a recognised right, or even the applicability at all of a treaty or charter in domestic law. If, in addition, there is a multiplicity of norms likely to apply simultaneously while stating the right in question in a different way or allowing for divergent interpretations, lawyers are well aware of the difficulties that can arise. That said, they also have enough imagination to achieve a comprehensive application and interpretation that is consistent in practice. 
The enshrinement of children's rights in specific legal documents also raises issues arising from the long-standing controversy between universal human rights and 'categorical rights', the enshrinement of which must be justified. Danièle Lochak has made a very convincing contribution to this debate.[footnoteRef:17] In particular, she writes that "A 'categorical' mode of enunciation appears in some cases to be a way of taking account of the vulnerability of certain groups in order to guarantee the true effectiveness of rights proclaimed as universal on a basis of equality. (...) Thus, the recognition of the rights of the child in the 1989 Convention is a way of acknowledging their particular vulnerability in order to reaffirm, on the one hand, that they enjoy all human rights (right to respect for private and family life, right to a name and nationality, freedom of thought and religion, right to health, right to education...) and, on the other hand, that they are entitled to the same rights as everyone else.) and, on the other, that they must be granted the specific protection they need because of their minority (protection against violence, particularly sexual violence, ill-treatment, exploitation, etc.). " We cannot share this approach, which is now clearly reflected in the relevant texts adopted over the past century. [17:  	Danièle LOCHAK, Penser les droits catégoriels dans leur rapport à l'universalité, RevDH, 3/2013, pp. 1-10.] 

From the 19th century onwards, children began to benefit from special protection. The first regulations were adopted at national level in the fields of work, justice and education. However, it was not until the 20th century that international texts covering all their rights were adopted.
In 1919, the League of Nations (SoN) set up a Committee for the Protection of Children. On 26 September 1924, it adopted the Declaration of Geneva, the first international text on the specific rights of the child. The text was inspired by the work of Janusz Korczak, considered to be the father of children's rights. Drafted by Eglantyne Jebb, this brief Declaration, consisting of a preamble and five articles, states that men and women of all nations have the duty to respect the right of the child to have at his disposal the means necessary for his development, to benefit from special assistance in case of need, to be the first to receive relief, to economic freedom, to protection against exploitation and to an education that instils in him a social conscience and a sense of duty.
The 1948 Universal Declaration of Human Rights accords a relatively modest place to the rights of the child. It states that "motherhood and childhood are entitled to special care and assistance. All children, whether born in or out of wedlock, shall enjoy the same social protection" (article 25 § 2). With regard to the right to education, it adds that "parents have the right to choose, as a matter of priority, the kind of education to be given to their children" (Article 26 § 3).
The 1950 Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), on the other hand, contains no provision enshrining any right of the child. Although Article 8, insofar as it guarantees the right to a normal family life, does not contain any explicit procedural requirements, the European Court of Human Rights has ruled that the child must be sufficiently involved in decisions relating to his or her family and private life. The general principles set out in the landmark Sahin v. Germany and Sommerfeld v. Germany judgments in 2003[footnoteRef:18] have been defined to ensure that children have the right to be consulted and heard in order to protect their best interests. Depending on the age and maturity of the child, interviews with experts, who are then responsible for reporting back to the judge, may be considered sufficient. [18:  	Court edh, Sahin v. Germany [GC], 2003, §§ 72-74, and Sommerfeld v. Germany [GC], 2003, §§ 70 and 72.] 

After the Second World War, a second Declaration of the Rights of the Child was adopted by the United Nations (UN) on 20 November 1959. Like the first and the UDHR, these declarations by the UN General Assembly are not legally binding.
It was not until the two International Covenants on Civil and Political Rights (ICCPR) and Economic, Social and Cultural Rights (ESCR), which were signed in 1966 and came into force in 1976 for those States that had ratified them, that international treaty provisions explicitly enshrined a number of children's rights. The PCDCP contains 2 provisions that provide protection for children, whether in terms of public access to justice (article 14) or their protection in the event of the dissolution of their parents' marriage (article 23). The major contribution comes from article 24 of the Covenant, which directly recognises the right of the child to have access, without any discrimination, "to the measures of protection required by his or her status as a minor", the right to a registered name and the right to acquire a nationality.
The CESDP adds two other provisions concerning the obligation of States to take measures to protect children "against economic and social exploitation" (article 10 § 3) and to ensure "the reduction of the stillbirth-rate and of infant mortality, and the healthy development of the child" (article 12 § 2). 
The major step was not taken until 1989 with the adoption of the New York Convention on the Rights of the Child. This introduced the cardinal principle that "in all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration" (article 3). More specifically, this means that States Parties "shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child" (article 12). The child must also be given "the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly or through a representative or an appropriate body".
With regard more specifically to the rights of the child "in justice", article 40 sets out a number of obligations for signatory states. They recognise "the right of every child alleged as, accused of, or recognized as having infringed the penal law to be treated in a manner consistent with the promotion of the child's sense of dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms of others, and which takes into account the child's age and the need to promote the child's reintegration and the child's assuming a constructive role in society". The Convention also states that States must ensure respect for the rights of the child in matters of justice, taking into account "the relevant provisions of international instruments". 
This reminder is indeed useful, given the multiplicity of existing instruments designed to ensure that children can effectively enjoy the classic rights of any litigant, and in particular the rights of defence.
In the field of labour law, the International Labour Organisation (ILO) adopted the Worst Forms of Child Labour Convention in 1991, calling for the prohibition and immediate elimination of all forms of work that are likely to harm the health, safety or morals of children. Here too, the concern to protect children in all contexts is evident.
More recently still, the Charter of Fundamental Rights of the European Union reaffirms the rights of the child as they result from the New York Convention in its articles 14 (right to education) and 24 (Rights of the child). Under Article 24 of the Charter, children "have the right to such protection and care as is necessary for their well-being. They may express their views freely. Their views shall be taken into consideration in matters affecting them, in accordance with their age and maturity". In all actions concerning children, whether taken by public authorities or private institutions, "the best interests of the child shall be a primary consideration". Finally, every child has "the right to maintain personal relations and direct contact with both parents on a regular basis, except if it is contrary to his or her best interests". The value of the Charter lies in the fact that it benefits from the primacy of EU law over the domestic law of the Member States. However, it is important to bear in mind that, unlike the ECHR, the Charter is only intended to apply when the State is acting within the scope of EU law.
[bookmark: art_15]The new text of the Luxembourg Constitution, which came into force on 1 July 2023, also adopts the main principle of the Convention on the Rights of the Child, specifying in its new article 15 that in any decision concerning the child, "the interests of the child shall be given primary consideration". Surprisingly, however, the interests of the child have not been described as "paramount". At least the new text also recognises that every child "may express his or her views freely on any matter affecting him or her. His or her views shall be taken into account, having regard to his or her age and understanding" and that he or she "has the right to such protection, measures and care as are necessary for his or her well-being and development".
[bookmark: art_56]The fact remains that, with regard to the Grand Ducal succession, the same Constitution establishes direct discrimination between legitimate children and natural children. Article 56 (1) states that the office of Head of State "is hereditary in the direct descendants of His Royal Highness Adolphe, Grand Duke of Luxembourg, Duke of Nassau, by order of primogeniture and by representation. Only children born of marriage have the right to succeed ". On this point, the Luxembourg Constitution is clearly non-compliant with the PDCP, the ECHR and the New York Convention. Insofar as the Grand Duchy scrupulously respects the primacy of ratified treaties over domestic law, we might expect some interesting legal debates. Is there any justification for such discrimination, or at least any legitimate interest that would require this interference with a fundamental right?

3. The need to balance children's rights 
When considering the practical application of a specific human right in a given situation, the legal issues of its scope, the restrictions that may be placed on it - including the intrinsic limits of such restrictions - and the possible balancing of that right against the rights of others inevitably arise. This applies to all rights that are not non-derogable, and therefore also to the rights of the child in the 1989 Convention, with the notable exception of the prohibition of torture and cruel, inhuman or degrading treatment or punishment (article 37), which is non-derogable.
Particularly in matters of justice, where several parties are likely to be able to assert interests worthy of protection or particular rights, it will therefore be necessary to guarantee the rights and freedoms of each party. Insofar as children now clearly have legal personality,[footnoteRef:19] they will be able to assert their rights either personally, if they have the necessary discernment to do so, or through a representative whose task will be to defend their rights. However, the decision as to whether a child is mature enough to defend himself, to testify or to take responsibility for his actions will be taken by adults. It is difficult to assume that no age discrimination will result in practice in particular cases. [19:  	Cf. Patricia BUIRETTE, Réflexions sur la Convention internationale des droits de l'enfant, RBDI 1990, p.54 ff.] 

States that have ratified the various legal instruments mentioned above will be responsible for meeting both their positive obligations, including procedural obligations, and their negative obligations. In concrete terms, this means that they must put in place a set of legal rules designed to ensure in practice that the rights of the child are effectively respected by all players. The example of climate litigation teaches us that the best interests of the child can and must also mean that States currently have an obligation to protect the rights of future generations in the face of climate change and environmental protection. Any inaction or ineffective measures will therefore be contrary to the best interests of the child, as this will shift the burden of combating climate change and adapting to these changes onto future generations, of which the child is a part.[footnoteRef:20] [20:  	See the Court's judgments of 9 April 2024 in Klimaseniorinnen v. Switzerland and Duarte Agostinho v. Portugal and 33 other States.] 

The question of respect for children's rights within the justice system will arise in different ways depending on the child's status. Whether the child is involved as a witness, defendant, civil party, victim, litigant or claimant obviously changes his or her status and therefore the extent of his or her rights and duties. Some of these statuses have already been the subject of in-depth analysis, while others have attracted less attention from researchers and experts.[footnoteRef:21] [21:  	For young people in conflict with the law, see the excellent publication by OKAJU, SCHMIT, DEDENBACH, WINTER, ALLEGREZZA (eds.), Jeunes en conflit avec la loi et droits de l'enfant. Acquis et futurs défis pour le système de justice, OKAJU éditions, Luxembourg 2022, 297 p.] 

The rights of the child may then be recognised as having what is known as horizontal direct effect (Drittwirkung in German). This means that these rights can be invoked against other people involved in a given procedure. It is not only the State that must ensure that the rights of the child are respected, but also any other natural or legal person, private or public. The special vulnerability of children in relation to institutions and adults should always be borne in mind. 
Whether the child is considered to be the alleged perpetrator of an offence or crime, or the victim, the objective of protecting the child must always be weighed against the protection of the victims. The rights of any person subject to the law must therefore be interpreted and applied in the light of the principle of the best interests of the child.
Setting an age of criminal responsibility that takes account of a child's degree of discernment at the various stages of his or her development is certainly necessary in the interests of predictability and legal certainty. The existence of such a legal age should not, however, prevent the judge from assessing in concreto the degree of discernment of a minor offender.
The concept of the best interests of the child is therefore likely to be complex and often difficult to implement. The 1959 Declaration on the Rights of the Child already referred to the principle, stating that "the best interests of the child shall be the primary consideration in the making of laws" and "the guiding principle for those responsible for the upbringing and guidance of the child". It has been said that the Convention on the Rights of the Child (UNCRC) "extends the principle of the best interests of the child to 'all' decisions affecting them. This is a radical turning point".[footnoteRef:22] [22:  	Thomas HAMMARBERG, Le principe de l'intérêt supérieur de l'enfant : ce qu'il signifie et ce qu'il implique pour les adultes, JDJ, March 2011, p.10.] 

This concept is nevertheless difficult to grasp. The different language versions of the UNCRC already bear witness to this. The German version refers to the "Wohl des Kindes", while the English version states that "the best interests of the child shall be a primary consideration". It is easy to see that these terms do not necessarily have the same meaning.
While this concept naturally leaves a wide margin of appreciation, its scope is general. The United Nations Committee on the Rights of the Child has gone even further, defining the best interests of the child as a "general principle" to guide the interpretation of the Convention as a whole.
The use of the word "children" in the plural in the first line means, as interpreted by the Committee on the Rights of the Child, that the article is applicable both to a particular child and to groups of children or to children in general, thereby increasing its relevance in terms of policy guidance and action while allowing for targeted application in individual cases. 
The idea that the interests of the child are "best interests" can in no way mean that the rights of the child systematically take precedence over the legitimate interests or fundamental rights of others. Interpreted in the light of the principle of the "best interests" of the child, the normative clauses of the Convention gain in both clarity and depth. It is also clear that the principle of the best interests of the child cannot be invoked to justify a violation of his or her rights.
However, the Convention does not determine what, in a given situation, is in the best interests of a child. It is conceivable, for example, that child labour may be justified in certain situations, in particular to help meet the needs of the whole family, as long as this does not prevent access to education.
The implementation of this concept will necessarily be delicate in terms of justice. It requires a whole series of precautionary measures concerning communication with the child and his or her treatment by the bodies and staff involved. Good cooperation between the police, justice and child protection services will be crucial in this respect. The training of the people who will be dealing with the child must also be ensured.
The conventional concept of the child now gives it a new legal status. It takes into account the child's real capacities and the need to grant him or her evolving responsibilities and freedoms. The child is recognised as a full legal person whose own interests must be 'discovered' in order to be protected.
In matters of justice, the primary task of ensuring that the best interests of the child have been taken into account will ultimately fall to judges. Articles 12 and 40, read in the light of this principle, tell them what is in the child's best interests and what is not. The purpose of Article 12 is not to leave all powers to the child, but to ensure that he or she is consulted and involved in the decision-making process.
What is meant by making this "higher" interest "a primary consideration"? In practice, it will be necessary to carefully weigh up the various interests involved. But how do you strike the right balance when one child's interests conflict with those of other children?
The Convention does not lay down precise standards on how to assess the best interests of the child. This principle should be understood as defining a procedural requirement: the obligation for decision-makers to verify, before any decision is taken that has an impact on a child or a group of children, whether the proposed solution is compatible with the best interests of the child, after the child has been heard.
As children are no longer legally incompetent, they must be able to defend their rights personally before the courts, and they will no longer be held personally responsible by their parents for any abuses they may commit in the exercise of their rights. In addition to being able to express their views on any matter concerning them (art. 12), for example in divorce proceedings, parentage, educational assistance, guardianship or emancipation. 
However, article 12 does not require the decision to be taken in accordance with the wishes expressed by the child. The child may intervene directly or through a representative. But who hears the child: the judge or a third party? Should the child be left alone to express his or her views, or should he or she be given a spokesperson? Will it be a lawyer or will a new profession of mediator-representative have to be created?
These are the many questions that the legislator or judge will have to decide. Positive legal texts, particularly international instruments, provide some guidance. They can also draw inspiration from the writings of natural law philosophers. Positive law must continually be judged against the yardstick of natural law, which serves as our frame of reference and our awareness of truly 'just' law.
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