https://doi.org/10.1017/err.2024.100 Published online by Cambridge University Press

European Journal of Risk Regulation (2025), 1-25

doi:10.1017/err.2024.100 CAMBRIDGE

UNIVERSITY PRESS

ARTICLE

The EU’s Corporate Sustainability Due Diligence
Directive: From Disclosure to Mandatory Prevention
of Adverse Sustainability Impacts in Supply Chains

Julia Sinnig® and Dirk A. Zetzsche

Faculty of Law, Economics and Finance, University of Luxembourg, Luxembourg
Corresponding author: Julia Sinnig; Email: julia.sinnig@uni.lu

Abstract

This article discusses the EU supply chain legislation, by virtue of the recently adopted Corporate
Sustainability Due Diligence Directive (CSDDD) which aims to reduce negative sustainability impacts
in global supply chains with regard to a list of human rights and environmental standards specified
in its Annex I of the CSDDD.

We argue that the CSDDD marks a fundamental change on the EU level, from disclosure duties to
mandating prevention of, and compensation for, adverse sustainability impacts in supply chains.

We further find that the CSDDD is a legal transplant combining the principles laid down in the
OECD Guidelines for Multinational Enterprises on Responsible Business and those of the UN Guiding
Principles on Business and Human Rights, along with elements of French supply chain legislation
from 2017 (which relies on a private enforcement model) and the German supply chain law from 2021
(which is based on a public enforcement model). Like all legal transplants, the resulting legal text
generally prompts questions about consistency and specifically raises doubts as to whether
combining all of the components of a private and a public enforcement model is proportionate for
the purpose of the CSDDD which is to ensure that companies take effective steps to counter violations
of human rights and environmental standards in global supply chains. The scope provisions
(including smaller in-scope EU firms while leaving non-EU peers of a similar size aside) paired with
significant high compliance burden provide grounds to argue that the CSDDD impacts on the
competitiveness of these smaller in-scope EU companies, and thus the EU economy at large.

Keywords: adverse sustainability impacts; corporate sustainability due diligence directive; double
materiality; risk management; supply chain

I. Introduction

After two unsuccessful attempts, the EU’s Corporate Sustainability Due Diligence Directive
(CSDDD)! passed the Council of the EU on 15 March 2024 and the European Parliament on
24 April 2024. This article analyses the CSDDD against the background of existing EU

! Directive (EU) 2024/1760, 0] L of 5 July 2024. On the CSDDD drafts, see Patz, “The EU’s Draft Corporate
Sustainability Due Diligence Directive: A First Assessment” (2022) 7:2 BHRJ 291-7; Bueno et al., “The EU Directive
on Corporate Sustainability Due Diligence (CSDDD): The Final Political Compromise” (2024) BHRJ, First View, 1-7;
Villiers, “New Directions in the European Union’s Regulatory Framework for Corporate Reporting, Due Diligence
and Accountability: The Challenge of Complexity” (2022) EJRR 13:4 548-566; Richter/Passador, “Corporate
Sustainability Due Diligence: Supernatural Superserious”, Osservatorio del diritto civile e commerciale, 2024, n. 1, 235-56.
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sustainability-oriented law and regulation, as well as supply chain regulation in two large
EU Member States, namely France? and Germany.®

We find that the CSDDD fundamentally changes the perspective of EU sustainability
legislation, as it obliges in-scope entities not only to disclose adverse sustainability impacts,
but to prevent these impacts. It does so by combining principles of the OECD Guidelines for
Multinational Enterprises on Responsible Business with those of the UN Guiding Principles
on Business and Human Rights, while relying on the private enforcement model of the
French law with the public enforcement model of the German supply chain law from 2021.
We show that the resulting legal text prompts questions about consistency and raises
doubts as to whether combining all of the components of a private and a public
enforcement model is adequate to counter violations of human rights and environmental
standards in global supply chains effectively.

Part II. places the CSDDD in the context of existing approaches to sustainability-
oriented law and regulation; Part IIl. discusses the CSDDD’s scope, Part IV. the due
diligence duties, Part V. the duty to disclose a transition plan for climate change
mitigation, and Part VI the CSDDD’s enforcement and liability provisions. Part VII.
concludes.

Il. Supply chain regulation in the context of sustainability law

Simply put, sustainability is the logical consequence of considering environmental, social
and governance aspects in business decisions.

I. “Double materiality”

Legal doctrines differ with respect to sustainability risks and adverse impacts on sustainability
factors.*

Sustainability risks relate to the internal dimensions of an enterprise, and how changes in
environmental and social conditions impact on the given enterprise’s business activity,
profitability, and risk exposures.® For instance, if the sea level rises due to climate change,
production facilities close to the sea would require additional safeguards (eg, dams) and/or
hedges (ie, bespoke insurance), or may need to be relocated altogether. All such measures
come with costs and reduce an enterprise’s profitability. Under traditional corporate law,
the board and management of a company must consider these sustainability risks
as part of their shareholder-oriented fiduciary duties given that these steps would be
indispensable to retaining the firm’s profitability and preventing it from damages.®

By contrast, adverse sustainability impacts concern negative externalities and how the
firm’s activities affect environmental and social conditions. Some examples of the

% Loi n° 2017-399 du 27 mars 2017 relative au devoir de vigilance des sociétés méres et des entreprises donneuses d’ordre,
JORF n°0074, 28 March 2017. The French Supply Chain Act was partly declared unconstitutional, see Conseil
constitutionnel, décision n° 2017-750 DC of 23 March 2017.

® In Germany, supply chain relations are regulated since 1 January 2023 by way of the “LkSG”; cf.
Lieferkettensorgfaltspflichtengesetz of 16 July 2021, Bundesgesetzblatt 1, p 2959, hereafter German Supply Chain Law
(“GSCL”). See Weihrauch/Carodenuto/Leipold, “From voluntary to mandatory corporate accountability: The
politics of the German Supply Chain Due Diligence Act” (2022) 17:4 R&G 909-926.

4 Cf. Chiu, “The EU Sustainable Finance Agenda: Developing Governance for Double Materiality in Sustainability
Metrics” (2022) 23 EBOR 87-123, 97; Zetzsche/Anker-Sgrensen, “Regulating Sustainable Finance in the Dark”
(2022) 23 EBOR 47-85, 59; Mezzanotte, “Recent Law Reforms in EU Sustainable Finance: Regulating Sustainability
Risk and Sustainable Investments” (2023) 11:2 AUBLR 215-76, 224.

5 See Rec 14 and Art. 2 No. 22 Regulation (EU) 2019/2088, OJ L 317, 09.12.2019, p 1-16 (SFDR). For more details,
see Zetzsche/Nast in Assmann/Wallach/Zetzsche, Kapitalanlagegesetzbuch (2023), Art. 2 SFDR q30.

6 See Mertens/Cahn in KK-AktG, s. 76 421 and s. 91 q22; Koch, AktG, s. 76 483; s. 91 920 and s. 93 {21.
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Figure I. Double materiality.

questions that might be considered here are: (1) How do emissions of gas and liquids from
a production site close to the sea impact on fish and maritime biodiversity? (2) Are the
work and social conditions at a production site consistent with human rights law? (3) Do
the firm’s activities advance or hinder the suppliers’ adherence to environmental and
social standards including human rights?

The EU acquis distinguishes between sustainability risks and adverse sustainability
impacts, yet abides by the concept of “double materiality”. Notably, both sustainability
risks and adverse sustainability impacts are material to the sustainability-oriented
transformation of the EU economy. However, the tools applied differ. As sustainability
risks relate, eventually, to the firm’s profitability and risk resilience, and are thus a
concern for shareholders and other investors, the primary tool of the EU acquis is
disclosure (see, eg, the SFDR” and CSRD?).

Externalities are regulated traditionally by public environmental and labour laws, and
usually come with sanctions in the event of breaches. Besides, under some corporate laws,
management has to consider the degree to which externalities relate directly to the firm’s
business activity.” Such considerations may for instance include where environmental and
social factors could impact on the firm’s reputation as a “good corporate citizen” or where
they could affect demand for the firm’s goods and services (and thus the firm’s
profitability). In these cases, management has to take externalities into account. Beyond
these firm-internal effects, most corporate laws refrain from imposing any further
obligation to consider externalities. In particular, management is not obliged to take into
account whether the firm’s activity harms any third party. By contrary, in market-based
competition, one firm’s upside is another’s downside. Accordingly, in this context, the
firm’s management has not only the right but also a kind of duty to accept harm caused to
third parties.

Hence, supply chain regulation sets sustainability-related limits of the firm’s freedom to
compete.

7 Regulation (EU) 2019/2088, 0] L of 9 December 2019, esp. Art. 11 SFDR. Zetzsche/Nast in Assmann/Wallach/
Zetzsche (n 5), Art. 11 SFDR q3.

8 Directive (EU) 2022/2464, O] L of 16 December 2022, esp. rec 14, 21, 30 and Arts 19a(2)(a)(i) and 29a(2)(a)(i)
CSDR.

% See Mertens/Cahn in KK-AktG, s. 76 933; Koch, AktG, s. 76 81.
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2. Tools of sustainability regulation

Regulators can influence the use of public goods through a number of tools, ranging from
doing nothing to the sanctioned prohibition of such use (cf. Figure 2).

Regulatory option Regulatory means Challenges M

Doing nothing / passivity Risk pricing by markets; markets
deficient in pricing public goods;
potential asocial effects due to shortages

Self-regulation Code of conduct; labelling Not binding; not effective if cost- [numerous industry standards]
intensive

Regulation of suppliers Environmental and social Dependence on rights and enforcement ~ Numerous international treaties

legislation in supplier countries and conventions (see Annex |
CSDDD)

Pricing of public goods Behavioural taxation Effect limited to regionally (closed) Carbon pricing plus emission
(examples: taxes on alcohol,  systems trading
carbon taxation)

Indirect taxation of suppliers via EU  Transparency; market Measuring effects? Market elasticity? Taxonomy Regulation, SFDR

producers incentives Essential for demand side? [since 2019]

Direct regulation of EU producers Mandatory due diligence and Costs; increase in consumer prices within  Selected goods, e.g. minerals,

and service providers with indirect minimum standards for the EU; reduction of competitiveness fish, diamonds

control of suppliers supply chains All: CSDDD [2024'

Ban on the import of products and  Prohibitions in relation to Effects on EU prices and markets due to  Sanctions (Russia, Iran), export

services from certain regions explicitly named products, shortage of goods; effectiveness in the control of weapons, FATF
services and suppliers target country doubtful blacklisting

Figure 2. Regulatory options to impact on the use of public goods.

So far, the EU has used four tools to tackle supply chain issues. The first of these,
international treaties and accords, protect, for instance, endangered species.’® The
downside of such tools include the reliance on enforcement in third countries. Essentially,
some countries take international obligations more seriously than others, while different
interpretations and enforcement entities enable regulatory arbitrage. In short, the success
of international treaties is mixed.

Secondly, the EU has experimented for years with regulatory definition, reduction,
and related market-based pricing of public goods, with emissions trading and emissions
pricing being notable examples.!! One of the main challenges consists of the effective
management of relations with third countries to ensure a comprehensive emissions
trading system. For instance, is it realistic to ask US producers for greenhouse gas (GHG)
compensation when politicians at the same time ask for protection of the EU’s Eastern
borders?

Third, the EU impacts on supply conditions indirectly through disclosure duties
imposed by the CSRD'? and Article 8 of the Taxonomy Regulation'® and, when it comes to
sustainability-labelled financial products, the SFDR as well.'* One of the main difficulties
here is that supply chain matters often prove immaterial in the overall context of the

10 washington Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES) of 3
March 1973.

11 See Directive 2003/87/EC, O] L 275/32 of 25 October 2003. See also: European Commission, EU Emissions
Trading Scheme (EU ETS), available at: https://climate.ec.europa.eu/eu-action/eu-emissions-trading-system-eu-
ets_en (all online sources are last accessed on 24 January 2025).

12 See Art. 19a(2)(a)(iii), (iv) CSRD (with reporting obligations on climate plans and impacts on sustainability
aspects).

13 Regulation (EU) 2020/852, OJ L of 22 June 2020.

14 See Art. 11(1) SFDR (with reporting obligations on how the environmental or social characteristics have been
fulfilled and on the overall sustainability impact of the financial product, evidenced by relevant sustainability
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firm’s products and services. In turn, chances are that investors will focus on the most
prominent production issues to a greater extent than on supply chain matters. However,
given the respective disclosure obligations only recently entered into force, we lack
sufficient data at this point to allow for a well-founded conclusion.”

Finally, the EU can prohibit all enterprises within its jurisdiction to purchase or sell
goods that do not meet certain environmental or social preconditions. Such prohibitions
may relate, for instance, to weapon export controls, import and export bans concerning
Iran, Russia and North Korea,'® or the ban of goods and services created using forced
labor.!” Furthermore, EU Member States have adopted measures addressing human rights
violations in certain countries,'® including the French supply chain regulation (2017) and
the German supply chain law (2021). These both function as role models for the CSDDD.

3. The tragedy of the time horizon

Externalities and the use of public goods rarely have an immediate impact on individuals
in distant places, like consumers in the Global North. The pollution of water and air at
production sites will be felt much later through an increase in the prevalence of disease,
lower life expectancy, and reduced social productivity in countries closer to the sites
(rather the Global South). Human rights violations may prompt feelings of unease when
consumers in Europe and the US are confronted with certain reports, but the true costs
and harm are seldomly internalised. The relative distance in terms of regional and time
impact undermines the motivation to accept higher costs for goods and services today.
Silently referencing Gerrit Hardin’s famous article on public goods (“the tragedy of the

commons”?), this feature of sustainability as a policy paradigm has been described aptly as

the “tragedy of the time horizon”?°

In turn, sustainability regulation aims to achieve congruence of time and place:
consumers should feel the related negative sustainability impacts promptly at the place of
consumption, so that they reduce, if not avoid, consumption immediately.

Whether the disclosure of negative sustainability impacts eventually results in the
desirable time and regional congruence is the subject of intense debate among experts.*

indicators, provided that products are marketed in accordance with Art. 8 and 9 SFDR). See also Zetzsche/Nast in
Assmann/Wallach/Zetzsche (n 5) Art. 11 SFDR q4.

15 The rules of the SFDR and Taxonomy Regulation were applied for the first time for the 2023 reporting period.
Implementation standards are still being developed for the CSDR.

16 See esp. Council of the EU, EU sanctions against Russia explained, available at: https://www.consilium.euro
pa.eu/en/policies/sanctions-against-russia-explained/.

17 Council of the EU, Council and Parliament strike a deal to ban products made with forced labour, 5 March
2024. See also other examples of regulation, eg, on “blood diamonds” (Regulation (EC) No 2368/2002), endangered
fish and maritime species (Regulation (EC) No 1005/2008), “conflict minerals” (Regulation (EU) 2017/821), wood
species (Regulation (EU) No. 995/2010) and batteries (Regulation (EU) 2023/1542).

18 For an overview, see Mankowski in Mankowski/Fleischer, Einl. 4103; Krajewski et al., “Mandatory Human
Rights Due Diligence in Germany and Norway: Stepping, or Striding, in the Same Direction?” (2021) 6:3 BHR] 550-
8; Bueno/Kaufmann, “The Swiss Human Rights Due Diligence Legislation: Between Law and Politics” (2021) 6:3
BHRJ 542-9; Gustafsson et al., “Foreign corporate accountability: The contested institutionalization of mandatory
due diligence in France and Germany” (2022) 17:4 R&G 891-908; Deva, “Mandatory human rights due diligence
laws in Europe: A mirage for rightsholders?” (2023) 36:2 LJIL 389-414; Malaihollo/Lane, “Mapping out due
diligence in regional human rights law: Comparing case law of the European Court of Human Rights and the Inter-
American Court of Human Rights” (2024) 37:2 LJIL 462-83.

19 See Hardin, (1968) 162 Science, no. 3859, 1243-8.

20 Carney, former Gouverneur of the Bank of England, “Breaking the Tragedy of the Time Horizon - Climate
Change and Financial Stability”, 29 September 2015, available at: https://www.bankofengland.co.uk/speech/
2015/breaking-the-tragedy-of-the-horizon-climate-change-and-financial-stability.

2 See, for instance, Hummel/Bauernhofer (2024), "Consequences of sustainability reporting mandates:
evidence from the EU taxonomy regulation”, Accounting Forum, 1-27. https://doi.org/10.1080/01559982.2024.
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We can assume that disclosure is an effective tool where almost all institutional investors
and financial institutions consider the most important negative externalities in their
financing decisions. Moreover, we could also assume that some good progress has already
been made towards this goal in light of the immense growth? of sustainable investments,
related self-imposed commitments, and mandatory disclosures in prospectuses.

In this context, EU supply chain regulation takes the counter position. In particular, the
CSDDD assumes actors are rational, self-interested, and focused on profit maximising with
a limited time horizon. Relying on this premise, the overwhelming majority of investors
would not consider distant negative environmental and social impacts in their investment
decisions, as long as these impacts do not threaten the firm’s profitability.

I1l. Scope of the CSDDD

I. In-scope enterprises

The CSDDD’s scope relies on the EU Accounting Directive,” particularly regarding legal
form, size criteria, and local nexus, with some differences in the details.

a. Legal form

The personal scope of application of the CSDDD is ambiguous. It extends to “companies”.
Article 3(1)(a) CSDDD defines a company as “a legal person constituted as one of the legal
forms listed in Annexes I and II” (emphasis added) of the EU Accounting Directive.* Annex I
of the EU Accounting Directive lists corporate entities, whereas Annex I lists partnerships.
Yet, not all of the entities listed in the two annexes (and especially Annex II) have legal
personality under their respective national laws and may therefore be interpreted to be
“legal persons”. Thus, the scope of application of the CSDDD is larger than the scope of
application of its cross-referenced legal act, the EU Accounting Directive, which is limited
to undertakings that are or represent “legal persons”.?> We wonder why the CSDDD did not
directly copy the (complex) wording of Art. 1(1) of the EU Accounting Directive, but chose
a divergent wording and an unclear reference to Annexes I and II of the EU Accounting
Directive. It is reasonable to ask whether the scope of the CSDDD is really intended to go
beyond what is covered by the EU Accounting Directive, as the referencing to the EU
Accounting Directive in other provisions of the CSDDD rather advocates an alignment of
the application of the two legal acts.”

Hence, it could potentially be argued that “legal person” in Article 3(1)(a) CSDDD shall
not be read in its technical sense meaning the attribution of legal personality to the entity.
This would put emphasis on the reference to Annexes I and II of the EU Accounting
Directive, thereby providing for a broader scope of application of the CSDDD compared to
the EU Accounting Directive. Yet, if this was intended, EU law generally uses the term
“undertaking” or “enterprise”. None of these terms has been deployed by Article 3(1)(a)
CSDDD. Thus, it is reasonable to attribute some relevance to the mention of “legal person”
in this provision. Due to a lack of harmonisation of legal forms and their attribution of

2301854 (finding that firms face challenges in reporting the data mandated by the EU Taxonomy Regulation and
that “companies have experienced internal discussions on their sustainability-related strategic positioning and a
stronger competitive thinking in response to the implementation of the new reporting requirements”).

22 See Grandview Research, Sustainable Finance Market Size, Share & Trends Analysis Report, 2023 - 2030
(2022) (The market for sustainable finance assets accounted in 2022 for 520 billion USD and is expected to grow
annually about 23 per cent).

23 Directive 2013/34/EU, O] L 182/19 of 29 June 2013.

24 Art, 3(1)(a)(i) CSDDD.

% Art. 1(1) EU Accounting Directive.

2 See, eg, Rec 30, 62 and 63, Art. 3(1)(e), (i), (m) and (r), 16(2) and 22(2) CSDDD.
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legal personality throughout Member States, the decision on the personal scope of
application of the CSDDD is to be determined by virtue of the Member States’
implementation of the CSDDD.?” Such a reading would result in regulatory arbitrage, which
is certainly not desirable for a harmonizing EU legal act, also with regard to Article
3(1)(a)(ii) CSDDD providing for the CSDDD’s application to third country “legal person[s]
constituted [...] in a form comparable to those listed in Annexes I and 1T to Directive
2013/34/EU”. In that case, the scope of application of the CSDDD to third country
companies would be different from one Member State to another.

We plead in favor of an aligned scope of application of the CSDDD and the EU
Accounting Directive, as the reference to the disclosure obligations on the climate
transition plan pursuant to Article 22 CSDDD (infra, at V.) is also adapted to the EU
Accounting Directive. In turn, the CSDDD extends to those companies only that are obliged
to publish, or make available respectively,?® the annual financial statements and the
management report subject to Article 30 of the EU Accounting Directive, including
partnership types where not at least one partner with unlimited liability is a natural
person. With regard to third-country firms these provisions apply mutatis mutandis. For
instance, the CSDDD applies to the Delaware Stock Corporations or English limited
companies®® active in the EU. In a similar vein, the CSDDD applies to groups of entities
obliged to publish consolidated financial accounts under EU accounting law.*

In contrast to the CSDDD, the German Supply Chain Law applies to all enterprises
irrespective of their corporate form (s. 1(1) German Supply Chain Law); while the French
supply chain legislation applies only to stock corporations (sociétés anonymes)®*. Here, we
question whether the CSDDD’s mirroring of EU accounting law is wise. EU accounting law
refrains, for instance, from requiring disclosure of financial statements by simple
partnerships and sole traders; the prevailing view in the literature is that the partners and
sole trader’s personal and unlimited liability substitutes for the disclosure of financial
statements.’> We cannot fathom, however, why violations of human rights and
fundamental environmental standards should prompt liability and penalties in the case
of legal persons, while the same conduct does not prompt the same consequences for
simple partnerships and sole traders. This becomes particularly stark where the CSDDD
refrains from requiring the disclosure of financial statements for very large partnerships
and sole traders (which is required, for instance, by German accounting law*?).

b. Size criteria

The CSDDD’s size criteria for in-scope companies has also been keenly debated.** Of note,
the CSDDD applies to all companies and groups of companies with at least 1,000 employees
(on an FTE basis)*® and a worldwide turnover of at least EUR 450 million. In addition, the

% In line with Art. 288 TFEU.

28 See the exemption under Art. 30(2) of the EU Accounting Directive.

29 Art. 2(2), 3(1)(a)(ii) CSDDD.

30 see Art. 2(1)(b), (c), (2)(b)(c), 3(1)(q), (r) and (s) CSDDD.

31 The supply chain provisions are inserted in the relevant chapter of the Code de commerce on sociétés anonymes
(Chapter 5 of Title II of Book II of the Code de commerce).

%2 See eg, Schulze-Osterloh in FS 100 Jahre GmbH Gesetz, 1992, p 517; critical and in favour of recognising publicity
as a correlate of market participation: Merkt, Unternehmenspublizitit (2001/2019), p 332; Zetzsche in Hachmeister/
Kahle/Mock/Schiippen, HGB, Vor s. 325 43, in each case with further references. See also Teichmann, NJW 2006,
2444,

33 As required by the Publizitdtsgesetz (PublG) of 15 August 1969, Bundesgesetzblatt 1, p 1189.

3* See Schmidt, NZG 10/2024, Editorial.

35 The text of the guideline is unclear as to whether the 1,000 employees are also to be counted worldwide. The
reference to worldwide turnover in the same sentence speaks in favour of this. In most cases, employees abroad
are seconded employees of the EU company. The question is therefore relevant for groups of companies.
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CSDDD introduces a bespoke threshold for licensing income and franchise models (for
example, McDonalds) of EUR 22.5 million in conjunction with a minimum turnover of EUR
85 million.*® Both employee and turnover thresholds apply cumulatively: if only one of the
thresholds is surpassed, the CSDDD does not apply.

For groups of companies, the CSDDD requires that the thresholds are surpassed by all
companies in the group on a consolidated basis.”” The figures of all group subsidiaries are
attributed to the ultimate parent company (UPC) at the helm of the corporate group.

These thresholds were fervently debated within the Courncil of the EU. Generally, the
European Commission and France pressed for alignment with the thresholds of the EU
Accounting Directive, requiring issuance and disclosure of financial statements, in
principle, from firms with 250 employees or more, while Germany insisted on the higher
thresholds stipulated in the German Supply Chain Law,® starting at 1,000 employees. In
the end, neither position was adopted. While the CSDDD’s threshold of 1,000 employees
seems to indicate an orientation towards the German supply chain legislation, the German
law requires 1,000 employees in Germany, but the CSDDD threshold applies to EU firms with
1,000 employees worldwide or, for third-country firms, 1,000 employees in the EU.

Similar to the German Supply Chain Law,* the CSDDD borrows from the OECD MNE
Guidelines. By virtue of the CSDDD’s implementation, these guidelines become binding law
in EU Member States.*® While this mirroring of the OECD MNE Guidelines reduces the costs
for very large multinational group of enterprises by harmonizing requirements across the
globe, we note that multinational enterprises (MNEs) so far have been understood to
include very large internationally active conglomerates.”! This is most obvious in the
French supply chain legislation which applies only to stock corporations with (including
their subsidiaries) 5,000 employees in France or 10,000 employees worldwide.*? Compared
to this, the CSDDD’s scope is expansive and also covers enterprises like family firms, of
which few had qualified as an MNE prior to the CSDDD.

The CSDDD also grants the right to EU Member States to set lower thresholds. For
instance, Germany could refrain from considering turnover at all as part of the threshold,
yet it is bound by the CSDDD to let the CSDDD duties apply where the 1,000 employee
threshold is reached on a worldwide basis. As a consequence, many more companies are in
the CSDDD’s scope compared to what the German and French supply chain legislation
covers to date.

% See Art. 2(1), (2) CSDDD.

37 See Art. 2(1)(b), (2)(b) CSDDD.

38 Section 1(1) sentence 1 no. 2 GSCL: 3,000 employees; Section 1(1) sentence 3: 1,000 employees from 1 January
2024.

39 See Official Reasoning on GSCL, BT-Drs. 19/28649, p 41.

0 On this general move from “soft” to “hard” law, see: Joseph/Kyriakakis, “From soft law to hard law in
business and human rights and the challenge of corporate power” (2023) 36:2 LJIL 335-61; Lafarre/Rombouts,
“Towards Mandatory Human Rights Due Diligence: Assessing Its Impact on Fundamental Labour Standards in
Global Value Chains” (2022) 13:4 EJRR 567-583; Rajavuori et al., “Mandatory due diligence laws and climate change
litigation: Bridging the corporate climate accountability gap?” (2022) 17:4 R&G 944-53.

1 Eurostat’s EuroGroups Register records as MNE enterprise groups with at least 1,000 employees in the EU, of
which at least 150 employees in each of two EU/EFTA states. This figure is based on a consultation on the Works
Council Directive 2009/38/EC, see "Employment in large-scale multinational enterprise groups - Statistics
Explained”, available at: https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Employment_in_la
rge-scale_multinational_enterprise_groups#:~:text=Among%20the%2047%20million%20people,respect%20to%20the%
20previous%20year.

42 Art. L. 225-102-4 Code de Commerce.


https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Employment_in_large-scale_multinational_enterprise_groups#:~:text=Among%20the%2047%20million%20people,respect%20to%20the%20previous%20year
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Employment_in_large-scale_multinational_enterprise_groups#:~:text=Among%20the%2047%20million%20people,respect%20to%20the%20previous%20year
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Employment_in_large-scale_multinational_enterprise_groups#:~:text=Among%20the%2047%20million%20people,respect%20to%20the%20previous%20year
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Employment_in_large-scale_multinational_enterprise_groups#:~:text=Among%20the%2047%20million%20people,respect%20to%20the%20previous%20year
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Employment_in_large-scale_multinational_enterprise_groups#:~:text=Among%20the%2047%20million%20people,respect%20to%20the%20previous%20year
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¢. EU Nexus

Thirdly, the CSDDD requires an EU nexus. In particular, firms registered in an EU/EEA
Member State are always subject to the CSDDD if they pass the size thresholds, calculated
on a worldwide basis. Third-country firms and groups are subject to the CSDDD where they
surpass the respective thresholds in the EU.**

In particular, third-country firms must reach in the EU alone the EUR 450 million
turnover threshold. In turn, third-country firms and groups must, in relative terms, be
much larger than EU companies and groups that are subject to the CSDDD. Groups and
firms surpassing the threshold in the EU could thus feel incentivized to transfer employees
and turnover to third countries. This furthers regulatory arbitrage and is detrimental to
the attractiveness of the EU as a business place.

d. Supervision
Supervisory powers are vested in the national competent authorities (NCAs) in the country
in which the company is registered.* For third-country firms, the location of their branch
determines the jurisdiction. Where the firm has neither a registered seat nor a branch in
the EU, jurisdiction is vested in the country in which the firm has the largest turnover.*
Third-country firms have to appoint an authorised representative for all legally
relevant actions and declarations within the EU/EEA.* This place determines supervisory
competence of the relevant NCA.*” In the absence of an authorised representative, all NCAs
in the EU/EEA are entitled to take action with a view to enforcing the obligation to appoint
an authorised representative against the third-country firm.*

2. In-scope activities
The activity-related scope of the CSDDD is derived from the term “chain activities”.** In

principle, the CSDDD covers the firm’s “upstream” and “downstream” business including the
activities of “business partners”. We find it difficult to define the boundaries distinguishing

these terms.

a. Upstream and downstream

The CSDDD defines an upstream business as “the design, extraction, sourcing, manufacture,
transport, storage and supply of raw materials, products or parts of the products and the
development of the product or the service”.® Meanwhile, a downstream business is classified
as “aproduct [ ... ], where the business partners carry out those activities for the company

or on behalf of the company”.%!

4 Art. 2(2) CSDDD.

“ Art. 24(2) CSDDD.

4 Art. 24(3) CSDDD.

6 Art. 23(1) CSDDD.

47 Art. 3(1)(k), Art. 23 and Recital 30, 74 CSDDD refer to the authorized representative as contact point for
oversight and enforcement actions.

48 Art. 23(5) CSDDD.

* See Art. 3(1)(g) CSDDD.

5 Art. 3(1)(g)(i) CSDDD.

51 Art. 3(1)(g)(ii) CSDDD. See also: Hogan/Reyes, “Downstream Human Rights Due Diligence: Informing Debate
Through Insights from Business Practice” (2023) 8:3 BHR] 434-440.
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b. Business partner
For the concept of “chain activities”, the term “business partner” is pivotal. A direct
business partner is an entity “with which the company has a commercial agreement
related to the operations, products or services of the company or to which the company
provides services pursuant to” the chain activities.’? By contrast, an indirect business
partner is an entity that, while not being a direct business partner “performs business
operations related to the operations, products or services of the company”.>® Similar
definitions exist in the German supply chain law.>

This definition of indirect business partners is very wide indeed. The CSDDD does not
require that the indirect business partner be aware of their status as an indirect business
partner. All firms that are, in the broadest sense, indirectly linked to the in-scope company
on the second, third and any other layer of supply chain are covered by the term. However,
note that the CSDDD does not set a materiality threshold. In turn, indirect suppliers of very
small parts and with a very low economic share in the final product (for instance, screws in
a lorry) are also included as indirect suppliers. While that potentially covers all indirect
negative impacts, this very wide definition at the same time prompts the need to prioritise
among an endless number of indirect business partners - a need which is now
acknowledged in the final version of the CSDDD (infra, at 1V.4.).

3. Corporate groups

The CSDDD foresees bespoke arrangements for groups of companies, industry
cooperations, financial institutions, and firms subject to export controls.> We focus
herein on privileges granted to corporate groups.

a. Delegation to group entities
In principle, all in-scope companies that form part of a group of companies are subject to
the CSDDD and must comply with its duties. However, the CSDDD allows the concentration
of compliance of all duties of all group companies within one group entity. Here, the
CSDDD offers three options.

Firstly, as the default option, the ultimate parent company must ensure that all duties
of all subsidiaries are taken care of and is liable in the event of non-compliance.*® The
Recitals stress this responsibility for all subsidiaries that are not directly in scope because
of their legal form, size or place of establishment being in a third country.”

Secondly, non-operational, holding companies®® or group entities that do not qualify as
in-scope due to a lack of company status may delegate their duties to an operational
subsidiary.”® The NCA governing the delegating firm must approve the delegation.*

Thirdly, all group companies can bundle their resources and comply with the CSDDD
jointly.*! In contrast to entity compliance, group compliance includes the allocation of
various parts of the overall compliance task across several group entities, while all these
tasks taking place at one group entity count jointly for all entities forming part of the

52 Art. 3(1)(f)(i) CSDDD.

53 Art. 3(1)(f)(ii) CSDDD.

54 See s. 1 Abs. 8, 9 GSCL.

%5 Rec 26, 61, 62, 98, Arts. 2(8), 3(1)(a)(iii), 3(1)(g)(ii), 36(1) CSDDD.
56 Art. 2(2) CSDDD.

57 See Rec 21 CSDDD.

8 See Art. 2(3) CSDDD.

9 Rec 21, 28 CSDDD.

0 Art. 2(3) CSDDD.

61 See Rec 21 CSDDD.
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group. This also implies that in the event of breaches, a breach in one group function will
be seen as a breach committed by all other group entities, and that breach potentially
results in all other group entities being held accountable and possibly liable.

From a doctrinal perspective, it is noteworthy that the treatment of corporate groups
deviates from the concept of “legal entity” otherwise used in the CSDDD. For that reason,
the CSDDD clarifies that the duties and liability of all in-scope companies remain in force as
if they were separate rather than group companies.®* Group-wide compliance is enhanced
through a number of practical obligations, eg, to exchange information or the integration
of the group-wide risk management systems.*®

b. Cooperation with third parties

The CSDDD permits explicitly cooperations with non-group entities.** Here, we see
particular potential for industry cooperations where several clients of a supplier cooperate
in the due diligence of the supplier, subject to the boundaries set by EU competition law
(for details, see infra, at IV.7.).

IV. Due diligence duties of the CSDDD

The core part of the CSDDD is the risk-based human rights and environmental due
diligence (HRE DD).

I. Due diligence duty as part of risk management

If, by way of due diligence, the in-scope company identifies a threat to certain rights and
goods identified in the CSDDD’s Annex I, it is mandated to adopt prevention and
remediation measures. The HRE DD is an expansion of the concept of the human rights due
diligence taken from the UN Guiding Principles on Business and Human Rights®.

Figure 3 categorises the various detailed CSDDD provisions on the HRE DD in six broad
procedural steps, which we then discuss in turn.

Due Diligence Duties of the CSDDD

Identification,
Information assessment and
management prioritisation of adverse
sustainability impacts

. e e S

Remediation &
compensation

Integration of
HRE DD in risk
management systems

Prevention Correction

Figure 3. Due diligence duties
of the CSDDD.

62 See Rec 21, 23 and eg, Art. 2(3) (at the end) CSDDD.

3 Art. 6(2), (3) CSDDD.

64 Art. 5(2) CSDDD.

¢ See UN Guiding Principles on Business and Human Rights (2011), No. 17. Cf. Vagts, “The UN Norms for
Transnational Corporations” (2023) 16:4 LJIL 795-802.
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2. Integration of the HRE DD in risk management systems

A traditional risk management system focuses on the risks that, if realised, impact on the
rentability, profitability, and resilience of the company as reflected in the company’s
assets, financials and earnings (ie, so-called internalised risks).®® Human rights violations,
environmental damages and other externalities are integrated in these systems only to the
extent that they can lead to costly penalties and sanctions, or reputational damage. The
CSDDD touches upon these externalities.®’ It requires the integration of human rights and
environmental factors in the risk management systems of in-scope companies as a primary
risk that must be mitigated. Furthermore, Articles 5(1) and 6(1) CSDDD require that
companies adopt and regularly update an HRE-oriented due diligence policy.

Risk management systems introduce stronger or more generous review standards,
applying a risk-based assessment: the greater the risk, the more intense the review and the
prevention measures to be applied. The CSDDD adopts this concept.®® A company is not obliged
to take all (potential) human rights violations and environmental impacts into account. This
would be impossible given the sprawling chain of potential risks that follows from the wide
definition of “chain activities”. Instead, the CSDDD requires focusing on those aspects of a
firm’s activities where the probability of harm to the protected goods is the highest.

Taking inspiration from the French plan de vigilance,*® firms must adopt a due diligence
policy.” In the German Supply Chain Law, the same meaning is encompassed by the term
risk management system.”*

The due diligence policy must be developed in cooperation with employee representatives,
reflect a long-term perspective, and provide a binding code of conduct with principles
applying to the whole group of companies, the business partners, as well as the enforcement
and monitoring measures for said code of conduct.”? It must include duties to document
processes and store related data for at least five years, which can be prolonged in the event of
any related judicial procedure.” The due diligence policy must be updated at least every two
years.”* Limits of the HRE DD are accepted with regard to the welljustified confidentiality
interests of the business partners;”> these confidentiality interests, however, must not
prevent the information about the identity of the other (then indirect) business partners.

3. Information management

The quality of any risk management system depends on diligent ex ante information and
data gathering. The CSDDD’s measures together result in a comprehensive information and
data management system (cf. Figure 4).7°

% See for AIFMs Zetzsche/Hanke, Risk Management, in Zetzsche, AIFMD, 3" ed. 2020, 309; on s. 91 (2) of the
German stock corporation act Mertens/Cahn in KK-AktG, s. 76 921 as well s. 91 923; Koch, AktG, s. 91 94, 7.

7 Art. 5(1)(a), 6(1) CSDDD. In the same vein, see ss. 4 et seq. GSCL.

% Art. 5(1), 6(1) CSDDD. See also: Mares, “Securing human rights through risk-management methods:
Breakthrough or misalignment?” (2019) 32:3 LJIL 517-35; Choudhury, “Corporate Law’s Threat to Human Rights:
Why Human Rights Due Diligence Might Not Be Enough” (2023) 8:2 BHR] 180-96; Dehbi/Martin-Ortega, “An
integrated approach to corporate due diligence from a human rights, environmental, and TWAIL perspective”,
(2022) 17:4 R&G 927-43; Lichuma, “Mandatory Human Rights Due Diligence (mHRDD) Laws Caught Between
Rituals and Ritualism: The Forms and Limits of Business Authority in the Global Governance of Business and
Human Rights” (2024) 9:2 BHRJ 250-69. Published online 2024:1-20.

% See Art. 1 Loi n° 2017-399 (Art. L225-102-4 (1) al. 2 + 3 Code du commerce).

70 Art. 7(1) CSDDD.

71 Cf. s. 4(4) GSCL. See also Fleischer/Gé6tz in Fleischer/Mankowski, LkSG, 2023, s. 4 8.

72 Art. 7(2) CSDDD.

73 Art. 5(4) CSDDD. See s. 10(1) GSCL: seven years fixed.

74 Art. 7(3) CSDDD.

75 Art. 5(3) CSDDD, referring to Art. 2(1) of Directive 2016/943.

76 Art. 13 to 17 CSDDD.
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Information and data management as basis of HRE DD

Stakeholder Complaints (Anonymous)
engagement P Notification
S European
Monitoring Sustama_blllty Single Access
reporting Point
Figure 4. CSDDD information and data management.

Entities complying with these information and data management requirements will be
in a position where potential adverse sustainability impacts and remediation measures are
widely discussed in public; contrary to the current German Supply Chain Law,”” a firm-
internal procedure will not be sufficient.

The information and data management duties suggest that the EU legislator
understands enterprises as focal points of public interest, which have to engage on an
ongoing basis with those affected by their activities, their representatives, as well as
persons claiming to represent civil society, and which shall take their concerns seriously.
This stands in line with the perspective of the OECD’s MNE Guidelines.”® Again, it is
important to bear in mind that the CSDDD will apply to EU companies and groups of
companies with at least 1,000 employees worldwide, which is a comparatively low
threshold. The CSDDD’s approach, though well founded for true MNEs, is doubtful when it
comes to smaller in-scope firms. We understand this disparity within the CSDDD as
(further) evidence that reliance on legal transplants often comes with inconsistencies.”

a. Stakeholder engagement (Art. 3)

In the due diligence process, in-scope companies are obliged to effectively (and
extensively!) engage with various stakeholders?® eg, when gathering the necessary
information on actual or potential adverse impacts or when developing the prevention
action and corrective action plans.?!

In all such cases, the company shall provide the stakeholders with relevant and
comprehensive information, and additional information upon request. In addition, if “the
company refuses a request for additional information, the consulted stakeholders shall be
entitled to written justification for that refusal“.®? Moreover, the company shall protect
participants in these consultations from retaliation, for instance by ensuring
confidentiality.®

7 To date, the German Supply Chain Law only provides for internal company complaints procedures in
accordance with s. 8 91 GSCL. See Stemberg in Fleischer/Mankowski, LkSG, 2023, s. 8 q14.

78 See OECD Guidelines for Multinational Enterprises on Responsible Business Conduct (2023), 15.

7% See on legal transplants Watson, Legal Transplants: An Approach to Comparative Law, Edinburgh (1974). With
regard to corporate law see also Fleischer, (2004) NZG 1129; Pistor/Berkowitz/Richard, (2003) 47 EER 2003, 165.

8 pursuant to Art. 3(1)(n) CSDDD, stakeholders include “the company’s employees, the employees of its
subsidiaries, trade unions and workers’ representatives, consumers; and other individuals, groups, communities
or entities whose rights or interests are or could be affected by the products, services and operations of that
company, its subsidiaries and its business partners, including the employees of the company’s business partners,
trade unions and workers’ representatives, national human rights and environmental institutions, civil society
organisations whose purpose includes the protection of the environment, and the legitimate representatives of
those individuals, groups, communities or entities”.

81 Art. 13(3)(e) CSDDD.

82 Art. 13(2) CSDDD.

8 Art. 13(5) CSDDD.
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If the company cannot ensure effective stakeholder engagement in this way, it has to
gather additional insights by consulting with external experts who “can provide credible
insights into actual or potential adverse impacts”.3

The CSDDD allows for stakeholder engagement by way of industry or multi-stakeholder
initiatives, as long as these do not concern matters regarding their own employees (these

matters must be dealt with along the lines defined by the EU acquis on labour law).8

b. Complaints and notification channel (Art. 14)

Implementing Nos 29, 31 of the UN Principles on Business and Human Rights,% in-scope
companies must offer channels for anonymous information and official complaints
concerning actual or potential adverse impacts along the supply chain.?’ In particular, the
detailed implementing requirements are burdensome, when compared, for instance, to s. 8
of the German Supply Chain Law: the information channels are designed for
whistleblowers, while a complaints mechanism should be available to anyone (potentially)
affected by the business activity as well as “the legitimate representatives of such persons
on behalf of them, such as civil society organisations and human rights defenders” .28 Other
users include “trade unions and other workers’ representatives representing natural
persons working in the chain of activities concerned” and civil society organisations
“active and experienced in related areas where an adverse environmental impact is the
subject matter of the complaint”.** While the CSDDD does not mention legal
representation, attorneys are entitled qua officio.

Companies must ensure a number of procedural and qualitative requirements borrowed
from judicial procedures, in terms of fairness, transparency, accessibility, predictability and
confidentiality. Following a reasoned complaint, the company must set the CSDDD’s HRE DD
duties in motion,” ie, either prevent, end, or remediate the adverse impact.

The company is further obliged to follow up appropriately on the complaint.”* Companies
can organise their complaints channel through industry and multi-stakeholder initiatives
or global framework agreements.”” Previously received information or a complaint
submitted to the company is not a precondition for any legal measure brought against the
company by individuals or their representatives.”® However, the CSDDD does not prevent
EU/EEA Member States from introducing a public pre-procedure as a precondition for legal
recourse, such as an HRE Ombudsman.

¢. Monitoring (Art. 15) and reporting (Art. 16)

Companies must review all due diligence measures with regard to their own activity as
well as that of their subsidiaries and business partners at least annually, and whenever
justified.”

8 Art. 13(4) CSDDD.

85 Art. 13(6), (7) CSDDD.

8 cf. United Nations, Principles on Business and Human Rights.

87 Art. 14(1) CSDDD.

88 Art. 14(2)(a) CSDDD.

8 Art. 14(2)(b), (c) CSDDD.

% Art. 14(3) CSDDD.

1 Art. 14(4) CSDDD.

92 Art. 14(6) CSDDD. See also: Corcione, “In the Wake of Bonsucro: Multi-Stakeholder Initiatives and Third-Party
Certifiers at the Test Bench of OECD National Contact Points” (2023) 8:2 BHR] 271-6; Rasche et al., “Which firms
leave multi-stakeholder initiatives? An analysis of delistings from the United Nations Global Compact” (2022) 16:1
R&G 309-26.

93 Art. 14(7) CSDDD referring to Art. 26, 29 CSDDD.

% Art. 15 CSDDD.
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In-scope third-country firms must report annually on their websites on the HRE matters
listed in Annex I CSDDD, in compliance with the details specified by the implementing
legislation.” Since EU companies must report essentially on the same matters under the CSRD,
they are not subject to the CSDDD’s website reporting requirement.”®

d. European single access point (Art. 17)

Companies must forward all documents and disclosures under the CSDDD to the European
Single Access Point (ESAP). For EU companies, this requirement is not new,”” however it is
for third-country firms.

4. Identification, assessment, and prioritization of adverse sustainability impacts

The information and data management requirements are aimed at the diligent
identification, assessment, and prioritisation of potential and acute adverse sustainability
impacts.” In-scope companies must:

« map their own operations as well as those of their subsidiaries and business partners
in relation to the company’s chain of activities; and

» carry out an in-depth assessment of these operations in the areas where adverse
impacts were identified as most likely to occur and be most severe.

The identification and assessment shall consider independent reports as well as
anonymous information and complaints received, and shall screen business partners on a
risk-adjusted basis.” Where it is impossible to prevent, end, or mitigate all adverse
sustainability impacts, the company must prioritise its measures along the probability/
severity axis.'® The CSDDD, however, refrains from providing additional guidance on how
to reconcile competing goods where conflicts among them occur.

Yet, implementing such prioritisation is far from simple. Think of cobalt, an important
ingredient for batteries produced in very few countries, all with dismal human rights
records. In this regard, is the body and indeed the life of an employee (which is under
threat in some production countries in Africa, albeit with a low probability) a greater good
than personal freedom and the right to demonstrate (which is virtually non-existent in
some production countries in Asia)? The CSDDD does not solve this conflict; it follows the
example of the French and German supply chain laws as well as the procedural approach of
the OECD MNE Guidelines'®'; companies are required to ensure due procedures, be aware
of these conflicts, and define a solution thereto, seeking out a reasoned compromise along
the probability/severity axis to which the company commits by way of disclosure. Where
these procedures are applied diligently, the effective result is of secondary importance.
This constitutes an obligation of means, rather than result, which is the CSDDD’s guiding
motive as we will show in the next section.

% Art. 16(1), (3) CSDDD.

% Art. 16(2) CSDDD.

°7 Art. 33a(1) Accounting Directive as amended by the CSRD.
% Art. 8, 9 CSDDD.

% Art. 8(3), (4) CSDDD.

100 Art. 9 CSDDD.

101 OECD MNE Guidelines, 111.3.d., 21.
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5. Options: prevention, correction and remediation

The identification, assessment, and prioritisation of potential and acute adverse effects
triggers one of three obligations: prevention of potential adverse impacts,'* ending actual
adverse impacts (if possible),'%® and initiating remediation and compensation measures (if
necessary).'%

If a negative impact is likely to occur or already has occurred, the company is obliged to
take appropriate measures to prevent or terminate it. This duty is procedural in nature (ie,
an obligation of means)'® rather than an obligation of result. The same applies in principle
under the German'®® and the French supply chain laws.'®’

In each case, the CSDDD requires a distinction between avoidable and unavoidable
effects. Avoidable and terminable negative effects must be avoided or ended to the
greatest extent possible; otherwise, the effects must at least be adequately mitigated.'®®
What is required in detail depends on the given circumstances.'®

When determining the required action, causation must be taken into account. Stricter
standards apply to active actions performed by the in-scope entity, compared to omissions
and effects arising from (indirect) business partners.''® Even if the wording only suggests
this,"!! the core criterion for determining the necessary prevention measures is the
potential influence of the company on the continuation of the negative impact.

a. Measures on the first layer

The greatest potential to improve the HRE situation exists at the level of in-scope
companies and their direct business partners. This is where the focus of the Directive lies
(which is in this regard similar to the German Supply Chain Law''?), It presents a non-
exhaustive catalog of measures® to be implemented on the first layer for cases in which
preventing or ending the adverse impact appear possible. These steps take priority over
remediation and compensation (see infra, at IV.5.e. and VI1.2.).

i. Prevention action and corrective action plans. The first resort is a so-called “prevention
action plan” or a “corrective action plan” for own and chain activities with reasonable
implementation schedules and success measurements.'* That instrument, borrowed from
French law,'™ can be conceptualised as an industry or multi-stakeholder initiative.

ii. Support of suppliers. Targeted, appropriate support for SME business partners (eg,
through capacity building, training, or improvement of management), and, where
economically necessary, direct and indirect financial support to comply with the code of

102 Art, 10 CSDDD.

103 Art, 11 CSDDD.

104 Art. 12 in conjunction with Art. 25(5)(a)(iii) and 29 CSDDD.

105 See Rec 73 CSDDD.

106 See Fleischer in Fleischer/Mankowski, LkSG, 2023, s. 3 928; Koch, AktG, s. 76 4102.

107 cf. Boudjellal, “Premiers regards sur le devoir de vigilance”, in Bary, L'entreprise et la reddition de compte en
matiére sociale et environnementale. Regards croisés droits francais, de I'Union européenne et brésilien (2023), IODE- Institut
de I'Ouest: Droit et Europe (UMR CNRS 6262), 115-39, 115.

108 Art, 10(1) (prevention), 11(1) (termination) CSDDD.

109 Art. 10(2), 11(2)-(3) CSDDD.

10 Art, 10(1), 11(1), 12, 29(1) CSDDD.

U1 Art. 10(1)(c), 11(1)(c) CSDDD.

12 cf, ss. 6 and 7 GSCL.

13 Art. 10(2), 11(3) CSDDD.

114 Art. 10(2)(a), 11(2)(b) CSDDD.

115 See Art. 1 Loi n® 2017-399 (Art. 1L225-102-4 (I) Code du commerce).
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conduct and the prevention action and corrective action plans are further options to
consider here,!1¢

iii. Contractual arrangements. The CSDDD also mentions contractual assurances from direct
business partners to implement the code of conduct and, if applicable, the prevention
action and corrective action plans, which may be accompanied by corresponding
assurances from indirect business partners.'!’

Every contractual assurance should be accompanied by measures to monitor
compliance with said provisions. As a tool, the CSDDD refers (not exhaustively) to
verifications by independent third parties (eg, industry or multi-stakeholder
initiatives).!® Fair, appropriate and non-discriminatory contractual conditions and
(financial) support shall be granted to SMEs of the value chain by in-scope
companies.!’

iv. Investments, business and strategy change. In-scope companies should also consider
additional expenditures and investments in technological advancements and other types
of business aimed at reducing negative impacts as well as changes in strategy, along with
overhauling supply and distribution practices and product design.!?°

A practical issue will arise here regarding the degree to which the obligation to adapt
one’s own activities extends. This is particularly true in relation to the very strict
conditions of the CSDDD for terminating business relationships (see 1v.5.d.)."*!

v. Enhancement of own influence. Furthermore, the CSDDD mentions cooperation with other
companies and organisations (within the limits set by competition law) as a means to
increase the in-scope company’s influence on HRE matters.!? Reducing or avoiding
externalities usually increases the supplier’s costs. As long as other customers of the
supplier also benefit from the reduction of adverse HRE impacts and all customers subject
to the CSDDD share these costs, on an equal footing, competition law is less likely to be
breached. In this regard, exclusive contracts may pose problems.

b. Measures in other cases, in particular contractual arrangements

If effective prevention, mitigation or termination is unlikely at the first level (ie, for cases
in which the HRE impacts have their origins at the second, third, to nth level), the company
can seek contractual assurances from indirect business partners.'*® The provisions under
IV.5.a.iii. apply mutatis mutandis.

¢. Contractual termination rights

In order to make the catalog of measures more effective, the CSDDD asks Member States to
foresee termination rights in their contract law in cases where adverse HRE effects have
been identified during the contract’s duration.'?* Statutory termination rights in the laws
of Member States, however, have limited effects due to the free choice of law in
commercial transactions.!'? Hence, for the contractual structure between companies and

116 Art, 10(2)(e), 11(3)(f) CSDDD.

17 Art. 10(2)(b), (3), (5); Art. 11 (3)(c), (4), (6) CSDDD.

118 Art, 10(5), 11(6) CSDDD.

119 Art, 10(5), 11(6) CSDDD.

120 Art, 10(2)(c) and (d); 11(3)(d) and (e) CSDDD.

121 Art, 10(6), 11(7) CSDDD.

122 Art, 10(2)(f), 11(3)(g) CSDDD.

123 Rec 48, Art. 10(4) and Art. 11(5) CSDDD.

124 Rec 58 and Art. 10(6) third sub-section, 11(7) third sub-section CSDDD.
125 See Art. 3 Regulation (EC) No. 593/2008, O] 177/6 of 4 July 2008.
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direct business partners in accordance with Articles 10(2)(b) and 11(3)(c) CSDDD, the EU
Commission should develop “voluntary” model clauses.!?®

d. Contract ban as a last resort

In addition to termination, a contract ban represents the most extreme form of
interference with the freedom to contract. Following the example of the German Supply
Chain Law, which establishes a contract ban as a last resort,'”” the CSDDD prohibits the
entering into of new contracts or the extension of existing contracts if the prevention
action and termination action plan measures previously described have not been
successful. However, in contrast to German supply chain law, the CSDDD involves the
supervisory authority in the continuation of the business relationship.'?®

In-scope companies must inform the authority of the reasons for continuing the given
business activities despite their negative HRE impacts, and details of the unsuccessful
prevention measures and steps taken to end the HRE impacts. Upon receiving the relevant
authority’s approval, in-scope companies must continuously monitor and review whether
the reasons provided for continuation still exist.

For the remaining measures, the CSDDD is meticulous in its detail.

First, companies must develop enhanced prevention action and corrective action plans
for this specific impact. The temporary interruption of the business relationship should be
used as a means of exerting pressure, provided there are reasonable prospects that this
measure will be successful. The temporary interruption should be accompanied by an open
search for alternative business partners.'” In a single supplier situation and if the
measures prove unsuccessful (for example, because the political situation is unchangeable,
or if the expanded plan fails to achieve its goal), the business relationship must be
terminated in cases of severe negative HRE impacts.'*

Before doing so, however, a prognostic decision is warranted as to whether
discontinuation would have a more serious impact than continuation despite the severe
adverse impact in a specific case where the impact is addressed by the enhanced
prevention action and corrective action plans.'3! The CSDDD explicitly requires a balancing
decision; this is merely implicitly required by the German Supply Chain Law.'*? In our
opinion, to strike the appropriate balance, the violation of a specific HRE good that cannot
be remedied must be compared to possible further violations of the HRE good likely to
materialise from the termination of the business relationship. This also includes, for
example, recognising that HRE factors will continue to be impaired even if this results
from a business relationship established with companies not subject to the CSDDD.

Take the example of cobalt and copper mining that is reported to take place under
socially and ecologically unacceptable conditions.’*® These would probably persist even if
only companies from China or Russia were to source cobalt and copper from these

126 Art. 18 CSDDD.

127 f, s, 7(3) GSCL and the related official reasoning, BT-Drs. 19/28649, 49 (principle of “empowerment before
withdrawal”).

128 Art. 10(6) second subsection, 11(7) second subsection CSDDD; for supervisory powers in this respect, see Art.
25(5)(a) CSDDD.

129 Art, 10(6)(a), 11(7)(a) CSDDD.

130 Art. 10(6)(b), 11(7)(b), in conjunction with Art. 3(1)(1) CSDDD, defining severe negative impact as “an adverse
impact that is especially significant on account of its nature, [ . .. ] or on account of its scale, scope or irremediable
character, taking into account its gravity [...].”

131 Art. 10(6) second subsection, 11(7) second subsection CSDDD.

132 See Korch in Fleischer/Mankowski, LkSG, 2023, s. 7 q82.

133 Amnesty International, “Powering change or business as usual? Forced evictions at industrial cobalt and
copper mines in the DRC”, 13 September 2023, available at: https://www.amnesty.org/en/latest/news/2023/09/
drc-cobalt-and-copper-mining-for-batteries-leading-to-human-rights-abuses/.


https://www.amnesty.org/en/latest/news/2023/09/drc-cobalt-and-copper-mining-for-batteries-leading-to-human-rights-abuses/
https://www.amnesty.org/en/latest/news/2023/09/drc-cobalt-and-copper-mining-for-batteries-leading-to-human-rights-abuses/
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countries in the future. Business termination by in-scope companies would have no impact
on the affected HRE goods. A careful adjustment according to the premise of “change
through trade” would be more beneficial for the HRE good concerned. If this was indeed
applied, the company would have to weigh up whether negatively contributing to climate
change by abandoning electric cars with cobalt batteries is acceptable. Then, the cynical
question that would arise is how much human life, slavery, and environmental pollution is
acceptable in return for mitigating climate change in the EU economy. The CSDDD does not
resolve this conundrum.

If the interest in the acceleration of such a transformation of the economy justifies
continuation, the company remains committed to prevention, termination, remediation
and compensation. Meanwhile, continuation, if applied, would mean (1) carefully
influencing (direct or indirect) business partners in the cobalt producing countries (eg, via
model projects or training courses) and (2) investing in alternatives to cobalt-based
batteries, for example by promoting sodium-ion and LFP batteries.**

e. Remediation and compensation (Art. [2)

If negative impact is identified, the company that contributed to the impact must take
steps towards remediation or compensation.*> Meanwhile, if the adverse impact was
caused exclusively by business partners, there is the option of voluntary remediation or
compensation provided by the in-scope company. Alternatively, business partners can be
persuaded to ensure that they provide remediation or compensation.!*

The CSDDD goes beyond what the German Supply Chain Law requires, which merely
mandates terminating the adverse impact and does not foresee remediation and
compensation.” Obligations equivalent to compensation are inconsistent with the
German public enforcement model. These, in turn, are borrowed from the civil law
enforcement of the French supply chain legislation (V.2. below).

At first sight, it would appear that remediation and compensation come on top of
liability for breach of the prevention and termination obligations because the liability
provision in Art. 29 CSDDD does not refer to Article 12 CSDDD. One may wonder whether
remediation and compensation can only be enforced by NCAs pursuant to Articles 25(4)
and (5)(a)(iii) CSDDD. However, Article 11(3)(h) CSDDD lists remediation and compensation
as a mode of termination, meaning that they are to be understood as part of the
termination. In turn, respective claims for remediation and compensation are privately
enforced according to Article 29 CSDDD. A possible omission of Article 12 CSDDD in Articles
25 and 29 CSDDD can be explained by the fact that Article 12 CSDDD was moved to a
separate provision in the course of the Council negotiations. In short, the CSDDD does not
stop at requiring such prevention and termination; it fully opens up private and public
enforcement of the duty to remediate and compensate. This is, from the perspective of
many legal systems, a drastic change.

6. Included standards

The HRE due diligence is limited to a list of international conventions for the protection of
the environment and human rights explicitly mentioned in Annex I CSDDD, dealing with
(1) rights and prohibitions from international human rights conventions; (2) human and

134 See Kollner, “How can cobalt be reduced in e-car batteries?”, How Can Cobalt Be Reduced in Electric Car
Batteries? | springerprofessional.de.

135 Art., 12(1) CSSDDD with reference to the term “remediation” in Art. 3(t) CSDDD, which also includes
compensation.

136 Art. 12(2) CSDDD.

137 See Korch in Fleischer/Mankowski, LkSG, 2023, s. 7 432.
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fundamental rights instruments; and (3) obligations and prohibitions from environmental
conventions.

Some of these are especially precise, showing the authors’ obvious inclination for detail.
For instance, besides referring to Article 6(1) of the UN Civil Covenant,'*® the right to life
explicitly includes “private or public security guards protecting the company’s resources
[...] causing the death of a person due to a lack of instruction or control by the company”.
Apparently, the EU legislator seeks to react to known incidents and anticipate objections
and evasive strategies. Yet, given the level of precision, one may reasonably wonder about
the practical application to international supply chains and thereby the effective outreach
of the CSDDD’s objectives.

7. Delegation to group entities and third parties

In pursuit of cost-efficient implementation by bundling tasks, the CSDDD enables the
delegation of some obligations to group companies and third parties.’* Such delegation
does not release the in-scope company from liability.'* Instead, following the example of
the EU financial law acquis, the duty to respect the obligations under Articles 7 and 8
CSDDD remains.

These rules represent a compromise between cost efficiency and quality assurance. The
regulation limits the selection of delegates to companies belonging to the group of
companies and qualified third parties. The European Commission should specify the high
requirements through guidelines on the competence (“fitness”) of these delegates as well
as a methodology for testing competence and constant monitoring of the accuracy,
effectiveness, and integrity of third-party verification.'*! These extensive regulations are
to be understood as a measure that seeks to address the scholarly criticism relating to
sustainability ratings.'*?

These delegates subject to bespoke conditions laid down in the CSDDD may be other
firms (which may also be part of the supply chain) or industry/multi-stakeholder
initiatives that can demonstrate experience and competence in HRE matters, and are
responsible for the quality and reliability of the information they provide.!*®

V. Transition plan for climate change mitigation

In addition to the due diligence obligations, in-scope companies must draw up a transition
plan for climate change mitigation.** This plan contains, in a nutshell, the information
mentioned in Articles 19a(2)(a)(iii), 29a(2)(a)(iii) and 40a of the EU Accounting
Directive, as amended by the CSRD. The transition plan must provide for time-bound
climate targets for the year 2030 and targets divided into five-year stages up to 2050.
Moreover, it must be based on scientific evidence and provide for absolute emission
reduction targets for certain GHG categories. This includes decarbonisation levers
identified, actions taken to reach the climate targets with potential adaptation of the

138 Annex Part I (2.) CSDDD.

139 Art. 5(2), Art. 6 (group) and Art. 10(5), 11(6) and 20(5) (third-party verification) CSDDD.

140 Art. 6(1) (group), Art. 29(4) CSDDD (other).

141 Art. 20(4) second subsection CSDDD.

142 See, for instance, Berg/Kélbel/Rigobon, “Aggregate Confusion: The Divergence of ESG Ratings” (2022) 26:6
Review of Finance 1315-1344.

143 Art. 20(5) CSDDD.

144 Art, 22 CSDDD.
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range of products and services offered by the company, and the use of new
technologies. Furthermore, information is required on investments and funding in
support of the implementation of the transition plan as well as on the role of the
administrative, management, and supervisory bodies of the company regarding the
transition plan. It must be updated annually and include a description of the progress
the company has made towards the plan’s objectives.'*

The CSDDD fundamentally changes the nature of the transition plan. Under the
CSRD, companies with at least 250 employees and a turnover of at least EUR 50
million'® are required to report on the manner (including implementing measures and
related financial plans) in which the company intends to ensure that its business model
and strategy are consistent with the transition to a sustainable economy and limiting
the increase of global warming to 1.5°C in line with the 2015 Paris Agreement. This
“transition plan for climate change mitigation” shall also address, where applicable,
the company’s exposure to activities related to coal, oil and gas.'*’

The CSDDD implements this wording literally, but establishes an obligation to “adopt
and put into effect a transition plan” (emphasis added).'*® This reinforces the picture
provided by the CSDDD’s HRE risk management system, signaling a shift from disclosure to
the prevention of adverse sustainability impacts.

V1. Enforcement and liability

Key provisions of the CSDDD include its extensive enforcement provisions. In fact, the
CSDDD mandates the coexistence of a private law enforcement concept based on French
law and a public law enforcement concept modelled on the German supply chain law.

I. Public enforcement

Member States must ensure that any person can submit substantiated concerns to the NCA
indicating, based on objective circumstances, that a company is in breach of its CSDDD
obligations.'*® This opens up the state enforcement mechanism called for in No. 27 of the
UN Principles on Business and Human Rights in addition to the internal company
complaint mechanism. Of note, the German supply chain legislation had forgone this.!*°

The framework of the CSDDD provides for protection of the complainant’s identity on
request, and obligations for NCAs to effectively react on the substantiated concerns
received.”! Interestingly, NCAs are not only obliged to react vis-a-vis of the complainant,
but also towards persons with legitimate interests in the matter about the decision.!>?
These persons must have access to judicial review just like the complainant.!>®

The CSDDD provides for an extensive catalog of penalties, as is well known from other
legal acts of financial market law.'>* The starting point is a penalty of up to 5 per cent of
the global group turnover, combined with a “name and shame” publication of the concrete
legal infringement and the sanction. For the actual calculation of the penalty, aggravating

145 Art, 22(3) CSDDD.

146 In the version of Delegated Directive (EU) 2023/2775, O] L 2023/2775 of 21 December 2023.
17 Art. 19a(2)(a)(iii) and 29a(2)(a)(iii) Accounting Directive as amended by the CSRD.

148 Art, 22(1) CSDDD.

149 Art, 26(1) CSDDD.

150 See Stemberg in Fleischer/Mankowski, LkSG, 2023, s. 8 q14.

151 Art, 26(2)-(5) CSDDD.

152 Art. 26(5) CSDDD.

153 Art. 26(6) CSDDD.

154 Art, 27 CSDDD; see Zetzsche/Veidt in Enzyklopddie Europarecht, Vol. 6, § 12 q140.
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and mitigating circumstances must be taken into account.'® Yet, non-compliance with the
CSDDD may entail exclusion from public procurement and financial support for the
company in the event of a breach of the provisions of the CSDDD.'*¢

Compliance with the CSDDD, based on exchange of information, is to be coordinated
across Europe via the European Network of Supervisory Authorities (ENSA).'> Penalties
imposed and third-country companies subject to the CSDDD are also published by the
ENSA.'8

Whistleblower protection under European law also extends to reports of breaches
under the CSDDD.'’

2. Private enforcement and liability

The CSDDD introduces a private liability claim against the in-scope company where a
natural or legal person suffers damages as a result of inadequate prevention and
termination. This liability for breach of due diligence obligations must be distinguished
from general tortious liability.

From the perspective of the German Supply Chain Law,'*° the civil liability opened up by
the CSDDD and borrowed'®! from French law is new. Objections in the Council negotiations
stressing the risk of excessive liability were countered with a reference to French
legislation that had led to only a handful proceedings since 2017.1* Of course, that
comparison is ill-founded from the outset: French supply chain legislation applies to stock
corporations with at least 5,000 employees in France or groups headquartered in France
with at least 10,000 employees worldwide. Very few French companies meet these
requirements. The scope of the CSDDD, starting at 1,000 employees in the EU and covering
all companies,'®® is significantly larger.

a. Applicable law, standing to sue

For CSDDD civil actions, the law in a Member State is to be applicable even if the applicable
law is determined by statute or contract as the law of a third country.!®* Conflict-of-law
provisions cannot therefore undermine the effect of the CSDDD. This is coherent in light of
(a) the most likely locations of HRE infringements in third countries, and (b) the desired
deterrent effects of the CSDDD across the EU.

The legal standing for lawsuits is defined broadly and includes as legal representatives
nationally registered trade unions, NGOs, and human rights institutions.'®®> Permissible
conditions for admission here include a presence in the Member State, a ban on
commercial activity (seeking to prevent a “litigation industry”), and the certain continuity
of doing business in that Member State.

155 Art, 27(2) CSDDD.

156 Art, 31 CSDDD.

157 Art. 28 CSDDD.

158 Art. 28(10) CSDDD.

159 Art, 32 CSDDD.

160 See s, 3(3) sent. 1 GSCL.

161 See Art. 2 Loi n° 2017-399 (Art. L225-102-5 Code du commerce).

162 Fleischer in Fleischer/Mankowski, LkSG, 2023, Einl 4135.See also: Epstein, “La privatisation du droit de
'environnement*, in Epstein/Nioche, Le droit économique, levier de la transition écologique ?, 268-70.

163 Based on the wording of Art. 2(1)(a) CSDDD, we assume that the number of employees is counted worldwide,
see also C.1.2. supra. In any case, there is no further requirement for the presence of employees in the founding
state, which must be an EU Member State in accordance with Art. 2(1) CSDDD, or on the territory of the EU.

164 Art. 29(7) CSDDD.

165 Art, 29(3)(d) CSDDD.
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b. Precondition of liability

The CSDDD’s liability conditions include (1) a breach of duty, (2) a third-party protective
effect of the impaired HRE standard listed in Annex I, (3) damage, (4) causality that
establishes and fills in liability, and (5) the absence of an exclusion of liability and non-
applicability of statutory limitations.

i. Breaches of CSDDD duties. The in-scope company must have intentionally or negligently
violated its obligations to prevent or terminate (including remediation and compensation,
IV.5.e. supra) under Articles 7 and 8 CSDDD.

The CSDDD obligations are obligations of means, rather than obligations of results. In
turn, the occurrence of an HRE violation in the supply chain alone does not result in the in-
scope company’s liability. Examples that do trigger the company’s liability include: (1)
refraining from establishing and implementing a prevention action plan despite
knowledge of particular risk factors; and (2) disregard of substantiated facts on HRE
violations which the information management system has provided, whereby the
company refrains from drafting and executing a corrective action plan or remediation
measures.

ii. Third-party effects of HRE standard violation. The violated HRE standard must aim at
protecting third parties.’®® We have little doubt that the objective of protecting third-
parties will be a focus point of CSDDD litigation; the stipulations of the Annex may provide
guidance in this regard.

iii. Causality and damage. The infringement of the CSDDD must have caused damage to the
person. Since an infringement may only relate to rules and standards specified in Annex I,
we hold that there must be a causal connection between the damage and the violation of
Annex I rules, If, for example, there is a violation of prevention obligations with regard to
environmental standards, damages suffered by claimants due to human rights violations
(e.g. deprivation of liberty) would not be sufficient for a successful claim,

The CSDDD requires “full compensation”. The exact meaning of this is to be determined
by the law of the Member States implementing the CSDDD. To avoid the creation of
adverse incentives, the CSDDD prohibits overcompensation.'®” Yet, definitions of “damage”
differ widely across Member States.'®®

iv Preclusion of liability and statute of limitations. The liability of the in-scope company is
excluded if the impairment of legal interests was caused exclusively by one of its business
partners.’® This should apply even if the in-scope company has refrained from any
preventive and termination measures. However, we expect courts to see a total refusal to
undertake any preventive measures as a contributory cause to the HRE violation, while a
lack of terminating measures could be understood as intensifying an existing HRE impact.
In both cases, courts will be tempted to find some co-causality of in-scope companies.

Under the CSDDD, a claim expires within five years unless national law provides for
longer statutory limitation periods.'”

166 Art, 29(1)(a) CSDDD.

167 Art. 29(2) sent. 2 CSDDD.

168 while ss. 249 et seq. of the German civil code require detailed damage calculations and a meticulously
prescribe which downsides a claimant may put forward in court as damage, France, Belgium or Luxembourg are
more open to relying on mere probable rather than proven damages, damage estimates, and moral/reputational
damage. See Chronique de jurisprudence en matiére d’'indemnisation du dommage (avril 2012), 935.

169 Art, 29(1) subsection 2 CSDDD.

170 Art. 29(3)(a) CSDDD.
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c. Costs and discovery

The CSDDD aims to ensure that cost barriers do not prevent liability litigation.!”* Further,
it prescribes a kind of discovery procedure if the claim is well founded: if the facts support
the claim, and there are indications that there is further evidence in the company’s sphere
of control,'”? the court may order the company to disclose more facts, within certain
limits.

d. Liability within corporate groups

The claim against the in-scope company does not exempt other group companies and their
business partners from civil liability.'”* Indeed, the former may be liable jointly. At the
same time, a CSDDD claim does not protect against liability of the companies under EU or
Member State law for human rights or environmental violations,!”*

VII. Conclusion and summary of results

1. The CSDDD concerns negative externalities caused by the operations of companies.
In terms of double materiality, the CSDDD focuses on sustainability impacts.

2. The CSDDD marks a transition from reporting on to mandating the prevention and
offsetting of negative sustainability impacts. This represents a fundamental change
of direction at the EU level but follows the examples of France and Germany.

3. The CSDDD applies to significantly more companies than the German and French
supply chain regulations. It also covers licensing models and larger companies from
third countries that operate in the EU, but in the end discriminates against
domestic EU companies through setting EU-focused rather than global thresholds.

4. The CSDDD focuses on the potential influence of in-scope companies, which is based
materially on the OECD MNE Guidelines and seeks to establish a link with the CSRD
reports and documents in the ESAP. Large, globally active companies have been
aware of the OECD MNE Guidelines and sustainability reports for years. Concerns
are raised on the costs the CSDDD imposes on “smaller large companies”.

5. SFDR, CSRD, and CSDDD overlap. Due to a lack of implementing standards,
institutional investors cannot yet assess the cost-intensiveness of SFDR and CSRD
sustainability reporting nor take it systematically into account in their investment
decisions. Achieving the hoped-for sustainability goals with less intervention
intensity would be the preferable solution.

6. The CSDDD is characterised by legal transplants: the OECD MNE Guidelines, the EU
Accounting Directive, the French private law enforcement and the German public
law enforcement models. The result is not balanced and could result in over-
enforcement.

7. The information the CSDDD requires at the Member State'’® and Union level'’¢ and
the bundling of information at the ESAP'’” have a cost-reducing effect. Cooperation
within the group, among customers as well as reliance on third parties should also
reduce costs. Yet, liability at the outsourcing entity’s level entails costs relating to
monitoring of delegates.

71 Art. 29(3)(b), (c) CSDDD.

172 Art. 29(3)(e) CSDDD.

173 Art. 29(5) CSDDD.

174 Art. 29(6) CSDDD.

175 Art. 20(1) CSDDD.

176 Art. 21(1) CSDDD (“Single Help Desk”).
177 Art. 17 CSDDD.
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8. The CSDDD imposes additional bureaucratic efforts on companies, resulting from
value-driven differentiation of the standards mentioned in Annex I CSDDD,
documentation requirements, abundant procedural requirements for compulsory
communication with people who feel called upon or interested, reduced
contractual freedom in the supply chain, and potential involvement in liability
lawsuits that can be initiated by persons beyond those directly affected. These
negative impacts on competitiveness of EU companies could lead to higher
production costs, and in turn loss of market share, and relocations of production
activities.

9. The CSDDD is another component of the ongoing legalisation of corporate
organisation taking place in the EU. We criticise it, on the one hand, for its technical
deficits, with uncertainties on scope, blind adoption of legal transplants and overly
expansive rules granting standing to various stakeholders as notable examples,
potentially resulting in over-enforcement, reverse discrimination of and, in turn,
lesser competitiveness of EU firms. On the other hand, it shows elements of a
“Brussels compromise” in which workable rules for companies come at the expense
of ideological concessions (here, at the procedural level). This undermines the role
of the EU as the lead regulator on economic issues on an EU as well as global level
(so-called “Brussels” effect!’®).

Some of these concerns are of general nature and could be considered in the current
revision of the EU sustainable finance framework.
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