Literature Review: Juliane Kokott, EU Tax Law – A Handbook (Nomos/ Beck/ Hart 2022)
EU tax law has been considerably influenced by the case law of the Court of Justice of the EU (CJEU). While an increasing recourse can be noticed over the past years of harmonizing measures on the basis of Article 115 TFEU (the ATAD, the DACs, the GloBE directive), this does not take away any of the CJEU’s stature. It is and will be the one to interpret some controversial (and, at times, very complicated) provisions of these directives through the reference for a preliminary ruling procedure. At the same time, it is widely accepted that tax law is a very technical topic that requires a comprehensive understanding of how tax systems work and how they interact with each other and EU rules. Considering this, it is probably perceivable that tax law is not a very ‘popular’ field among the CJEU’s Advocates General (AG). 
AG Kokott has been the ‘unofficial’ AG for tax matters (among many others) in the past years. Given that she has been the author of some of the most cited opinions in tax cases and has contributed enormously to shaping the CJEU tax case law as we know it, her Handbook on EU Tax Law – the revised, updated, and translated edition of her ‘Das Steuerrecht der Europäischen Union’, is particularly appreciated by the non-German speaking tax scholars and practitioners. It is also very much welcomed by anyone (even non-tax specialists) who would like to gain some insight on the AG’s comprehensive work and her coherent understanding of the application of EU principles in diverse areas of tax law. It also provides an insider’s view on how these principles have been applied through landmark (or less known) judgments that span across VAT, fundamental freedoms, state aid law, and taxpayers’ fundamental rights. 
Before elaborating on the merits of each section, it is worth attempting to understand how this handbook distinguishes itself from similar manuals and textbooks in EU tax law. In this author’s view, the elements that make the book unique in its kind are the following: i) the AG’s systematization and structure in that it treats EU tax law not as a combination of fragmented and distinct sub-elements but rather as a ‘unity’. Specifically, it is a field where the ‘distinct’ sub-areas of direct and indirect taxation are presented together and may learn from each other and where international taxation and fiscal sovereignty and domestic tax systems may be reconciled (or not) under the uniting umbrella principles of EU law; ii) the AG’s comprehensive and contextual approach that is expressed, inter alia, through references to other areas of (EU) law when relevant, such as environmental law and IP law; iii) the laudable pedagogical approach that includes quasi-introductory references to taxation that allow even non-tax specialists to understand how tax systems work; iv) the references to public international law and ‘international tax law’ and a critical appraisal of the increasing role of the OECD in EU tax law are interspersed throughout the entire book; v) the many references to national tax systems and practices (even of third states) and to bilateral/multilateral agreements in an effort to highlight certain difficulties and ‘mismatches’ that may arise in the context of the application of EU tax law at domestic level(s); and vi) the ample references across the book on how the ongoing digitalization of the economy challenges EU and tax law concepts and principles and their understanding by courts and the legislature. 
[bookmark: _Hlk154655595]The handbook is divided into 4 parts that are of different lengths. The first part is titled ‘General Part’ and deals with the general principles and sources of EU law applied in direct and indirect taxation. Unlike what might be expected, Part I does not exhaust the theoretical background of principles and sources of EU law, which is an undertaking that would possibly be a repetition of previous works, but it instead explains them through blending different areas of tax law and the relevant case law. It is noteworthy that, throughout the book, the AG does not avoid discussing and positing on difficult questions. For instance, already in the first section of the book (§1) in exploring the sources of EU tax law, AG Kokott addresses the very topical question of the legitimacy of the use of soft law (including the OECD MC), the influence the OECD exercises in courts worldwide, and the challenges that this reliance may pose on the principle of democracy. 
The second section (§2) of the book exhaustively addresses the general principles of EU tax law.  In this voluminous part, AG Kokott examines the different ‘general principles’ of EU law through the perspective of VAT law (and case law) and direct tax-related case law as it has been developed in relation to the Charter, fundamental freedoms, and state aid law. To do so, the author very carefully and appropriately chooses the most ‘representative’ cases to highlight the most contentious issues relating to each principle. For instance, when considering the principles of legal certainty, the AG references the (at times inconsistent) VAT CJEU case law whereas she draws from the recent high profile state aid cases when she discusses the principle of legitimate expectations. At the same time, also in this part, the AG gives the court’s and her own perspective on complicated questions including the delimitation between the concepts of abuse, evasion, avoidance, fraud, and aggressive and legitimate tax planning, She also opines regarding the ensuing questions of how much substance is required to exclude artificiality and the finding of a ‘wholly artificial arrangement’. Interestingly and innovatively, this section does not confine itself to primary EU law, but the author explores the expressions of those principles also in secondary EU tax law. One such example is how the principle of mutual recognition materializes through the DAC and the requirement for the provision of information by the requested state as long as the information sought is not devoid of any foreseeable relevance. In addition, the handbook goes beyond the ‘traditional’ EU tax law principles to consider those that derive from international law like the territoriality principle. This is a principle that has also been recognized and integrated into EU tax law and has been repeatedly used to (subtly) delimit the taxing powers of competing Member States. It also investigates whether EU law can guarantee a principle of no double taxation (economic and/or juridical) or even a principle of single taxation. 
The principle of equality as a foundation of tax law has a special place in AG Kokott’s handbook (§3). The author examines the principle of equality both in the context of direct and indirect taxes, and she divides the principles across several different ‘expressions’ (or understandings) in primary EU law; Article 20 of the Charter is, according to the AG, the foundation of the equality principle that ‘could have further reaching implications for taxation’ (p. 118). It is the basis of its different manifestations such as the principles of competition neutrality (as enshrined in the VAT Directive), consistency, and the ability to pay in both direct and indirect taxation. Being so fundamental, the author inevitably begins her analysis by delving into the ‘implementation of EU law’ requirement for the applicability of the charter and the possibilities of this ‘qualification’ in direct and indirect tax law. AG Kokott then proceeds further to review ‘equality’ as non-discrimination in the context of the fundamental freedoms and equality expressed as fair competition through the prohibition of state aid. In this undertaking, the AG follows a well-structured contextual analysis of all of the possibilities for discrimination and restrictions vis-à-vis non-resident taxpayers. She also thoroughly analyses each of the elements of Article 107 TFEU in light of the case law of the EU courts and secondary EU law. The section continues with an often overlooked provision in the context of non-discrimination in taxation and Article 110 TFEU. It then concludes with a number of specific tax-relevant examples of prohibition of discrimination on grounds of property and age (Article 21 of the charter) and in the context of the Equal Treatment Framework Directive. 
The next section (§4) is devoted to the protection of taxpayers’ fundamental rights. By already explaining in the previous section how the charter may become a factor in direct and indirect taxation, the author engages in this part with many topical and upcoming questions in light of the increasing number of taxpayers’ data exchanges among states. The section inevitably includes many references to the European Convention on Human Rights (ECHR), case law from the European Court of Human Rights (ECtHR) and, as a ‘relatively’ new topic before the CJEU, many references to recent high profile CJEU cases. In this context, AG Kokott does not confine her analysis to taxpayers’ data protection but examines other (taxpayers’) fundamental rights, including the right to property, good administration, effective remedy and a fair trial, and the principles of legality and proportionality in criminal offences. 
The last section of the ‘General Part’ (§5) addresses a rather complex and contentious topic; under what circumstances Member States’ fiscal sovereignty can be protected through the use of justifications in cases of infringements of taxpayers’ fundamental freedoms. In this context, the AG not only examines all frequently invoked justifications in the field of taxation, but she also considers the revenue/budgetary side of the Union and the Member States in what affects the vertical and horizontal allocation of taxing rights. The section concludes with a welcomed analysis of rarely discussed justifications in the context of taxation, labelled by the author as ‘further justifications’, including those that pursue economic and social policy objectives and charitable activities. 
Part 2, the ‘Special Part’, delves into more specific fields of taxation that are primarily regulated by EU secondary law. §6 discusses direct taxation and commences by showing how the case law on fundamental freedoms has shaped taxpayers’ tax liability in general but also with regard to specific taxes (e.g., inheritance taxes). The author then analyses the parent subsidiary directive, the tax merger directive, and the interest and royalties directive. It might be noticed that certain tax directives are missing in this analysis: references to and analyses of the different provisions of the ATAD (same as BEPS) are present throughout the entire book and particularly discussed in §2. The absence of the DAC in this section is not an omission but a deliberate choice to discuss the directives on administrative cooperation under section §9 (‘Administrative Implementation’) whereas the tax dispute resolution directive is discussed subsequently in §10 as alternative means of implementation of EU tax law.[footnoteRef:1] [1:  Note that the GloBE directive was adopted after the publication of the book. ] 

The next section (§7) is the most voluminous section of the entire handbook. It covers ‘Indirect Taxation’ and the more than 300 pages it devotes to this topic could easily stand alone as a handbook on VAT. The section covers and critically discusses practically every aspect of VAT and the VAT directive; excise duties and the taxation of energy products and electricity on the basis of the energy tax directive; and the imposition of indirect taxes on capital as provided in the capital duty directive. Part 2 is concluded with a very brief discussion on ‘EU Taxes’ (§8), noting the impossibility of the EU to raise its own taxes. 
[bookmark: _Hlk154066064]Part 3 on the ‘Implementation of EU Tax Law’ commences with the ‘Administrative Implementation’ (§9). Here, AG Kokott examines the limits of procedural autonomy, the principles of equivalence and effectiveness in VAT, and direct tax law. The author focuses more on the effective application of EU law in domestic orders in both VAT and direct taxation. With regard to the former, effectiveness is assessed (also) in light of the necessity to impose criminal penalties in cases of serious VAT fraud that affects the financial interests of the Union and the tensions this requirement creates regarding unharmonized criminal law as evinced, for instance, by the Taricco judgments. The section continues with an analysis of the directives on administrative cooperation and the recovery directive. 
After the ‘Administrative Implementation’, the handbook discusses the ‘Judicial Implementation’ (§10). This is where the author has the opportunity to return to the fundamental role of EU courts in interpreting EU law that effectively contributes to the implementation of EU tax law by national courts and/or EU institutions (in state aid, for instance). In this bit AG Kokott discusses the preliminary rulings and the infringement procedures as well as the contribution of the tax dispute resolution directive within its limited scope in the uniform application of EU law. 
The book concludes with the self-standing Part 4, ‘Concluding Remarks’, that provides a ‘Summary’ (§11) of the handbook. The author properly begins this section by emphasizing the importance of the ‘Internationalization of Tax Law’ that, as shown in the book, has deeply affected EU tax law both in its positive and negative integration developments. The focus on the fight against tax avoidance is also justified as part of this internationalization. In the subsequent pages, the author indeed provides a summary of the previous sections, and she concludes with some predictions on what the future holds for EU tax law; the challenges that arise from the digitalization of the economy; and the acceptance that direct and indirect taxes should be treated together as evidenced, for instance, by the (common) tendency to shift taxation to the marketplace jurisdiction. 
Katerina Pantazatou
Associate Professor in Tax Law, University of Luxembourg Email: aikaterini.pantazatou@uni.lu.


