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ABSTRACT

This dissertation critically examines the intricate challenges surrounding the identification and
characterization of State capitalist Sovereign Wealth Funds (SWFs) and State-Owned
Enterprises (SOEs) within the realm of international investment arbitration and award
enforcement proceedings. The study conducts an in-depth analysis of how investment tribunals
and domestic courts navigate cases involving SWFs and SOEs, with a primary focus on
elucidating the interplay between these entities’ structural affiliations with their host States,
their operational activities, and their roles as claimants or respondents in investment disputes

and as assets of the State in award enforcement proceedings.

Framed against this backdrop, the research addresses the complexities arising from the
dual nature of SWFs and selected SOEs, which straddle both sovereign and private attributes.
This dual identity challenges the conventional demarcations between public and private power
structures. The work highlights the pivotal role of instruments such as the Articles on
Responsibility of States for Internationally Wrongful Acts (ARSIWA) and the law of State
immunity and the conceptual frameworks of governmental and commercial activities in shaping

the characterization of SWFs.

The study posits that the conventional paradigms of the public/private and
sovereign/commercial divides, entrenched in international public and economic law,
inadequately capture the intricate essence of SWFs and State capitalist investors. By delving
into these nuanced legal and conceptual dimensions, this dissertation advances a
comprehensive understanding of the challenges associated with identifying and characterizing
State capitalist ownership in the domain of international investment law. The insights offered
in this study prompt a re-evaluation of prevailing analytical frameworks, which may be of guide
in addressing the intricate realities of SWFs and State capitalist investors within investment

arbitration and award enforcement proceedings.
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GENERAL INTRODUCTION

‘Old pictures of a political and legal scene remain current

long after it has been dramatically altered ™

A. SOVEREIGN WEALTH FUNDS IN INTERNATIONAL INVESTMENT LAW AND INVESTOR-

STATE DISPUTE SETTLEMENT MECHANISM

Does the Reader know what Paris Saint-German Football Club, Disney, Pfitzer and Morgan
Stanley have in common? We can even provide a hint: the answer is not that they are all big
Western corporations.

What they have in common is one of their shareholders, which is a sovereign investor, in
this case, a Sovereign Wealth Fund (SWF).

Sovereign Wealth Funds are cross-border sovereign investors that have accumulated
extraordinary wealth in the last few years. Indeed, in the last three decades, State entities,
traditionally used by States to operate domestically, have assumed an essential role in the
international financial markets.? State entities such as SWFs and State-owned enterprises
(SOESs) have become some of the world’s most prominent cross-border investors, prompting a
‘reshuffle’ in the plethora of international investors.® By way of example, the 2020 Fortune

Global 500 featured 124 Chinese companies, compared to 121 from the United States.* In the

! Felix Frankfurter, ‘The Final Report of the Attorney General's Committee on Administrative Procedure.
Foreword’ (1941) 41(4) Columbia Law Review 585.

2 See Hans-W Micklitz, ‘Rethinking the public/private divide’ in Miguel Maduro, Kaarlo Tuori and Suvi

Sankari (eds), Transnational Law (Cambridge University Press 2014).

% Di Wang and others, ‘Leviathan as Foreign Investor: Geopolitics and Sovereign Wealth Funds’ (2021)

52(7) Journal of International Business Studies 1238.

4 Hence, already in 2020, China was home State to the second largest number of Fortune 500 companies
in the world. See Rupa Subramanya, ‘How Fortune 500 reveals long-term showdown between US and China: Not
yet an economic superpower status, India's significance remains geopolitical’ NIKKEI Asia
<https://asia.nikkei.com/Opinion/How-Fortune-500-reveals-long-term-showdown-between-US-and-China>

accessed 12 February 2023.



most recent Forbes listing of the world’s ten most prominent companies, five State-owned

Chinese companies have entered the rankings, and three now sit at the very top.®

Such a phenomenon reflects a global geopolitical shift consisting of Asian and Middle
Eastern countries ascending as leading international traders and capital exporters.® The
politico-economic model of such countries is usually a statist one, where the central State
remains the major economic player. This model is often referred to as ‘State capitalism’. This
model can be preliminarily seen as a politico-economic paradigm whereby States own shares
in transnational enterprises and investment funds and manage most of the means of production
in industry, natural resources, and foreign trade. In turn, this entails the governments operating

internationally via an SOEs and financial investment vehicles such as SWFs.

On the one hand, these features show that, although many countries are said to be living
in an age of economic (neo-)liberalism, the State has not disappeared as a central economic
actor. Quite the opposite, the State has gone ‘international’ by liberalising the markets. On the
other hand, they also illustrate a complete redesign of the balance of global geopolitical powers
between Global North and Global South countries, one that sees the latter becoming massive

capital exporters.’

> Namely the Industrial and Commercial Bank of China, the China Construction Bank and the Agricultural
Bank of China. See on the issue of Chinese State capitalism, Mark Wu, ‘The “China, Inc.” Challenge to Global
Trade Governance’ (2016) 57(2) Harvard International Law Journal 261.

6 International Monetary Fund, ‘Chapter 3 State-Owned Enterprises: the Other Government’, Fiscal
Monitor 2020, April 2020: Policies to Support People during the COVID-19 Pandemic.

" Mark Thatcher and Tim Vlandas, Foreign States in Domestic Markets: Sovereign Wealth Funds and the
West (First edition, Oxford University Press 2021). It bears noticing how the concepts of the Global North-Global
South have been employed with a post-national perspective. The Global North—Global South divide is a socio-
economic and political division of Earth popularised in the late 20th century and early 21st century. Specifically,
the Global North concept refers to Western and generally economically developed countries. The Global South
concept encompasses regions and populations adversely affected by the current capitalist globalisation. In this
interpretation, the term Global South encompasses a borderless portrayal of the repercussions of capitalism,
extending beyond geographical confines. The term ‘global’ is appended to ‘South’ in order to detach it from a
strict one-to-one geographical correlation. See Anne Garland Mahler, ‘Global South’, in O’Brien E (Ed) Oxford
Bibliographies in Literary and Critical Theory, Oxford University Press, New York, USA, 2017. This analytical
construct, often used by critical scholarship, builds upon a long-standing analytical tradition focused on the

Southern regions within the Northern context, wherein the South symbolizes an internal periphery and a



In this context, we submit that international investment law (IIL) and investor-State
dispute settlement mechanism (ISDS) have not been insulated from the ‘State capitalism’
phenomenon. Quite the contrary, these fields have been exposed to the effects that the paradigm

of State capitalism poses.

It is indeed interesting to note how, from a structural viewpoint, 11L was mostly designed
to regulate commercial relationships between those Western (usually private) investors and the
developing (usually Southern and Eastern) host States in a ‘depoliticised’ fashion, i.e. by side-
stepping international diplomacy. IIL and ISDS may be broadly depicted as a public
international law branch and a dispute resolution mechanism deeply entrenched in international

economic policy and, in a way, international diplomacy.®

One can also hardly miss how IIL — rectius, international economic law at large — is a
creature of liberal market capitalism. 1L and ISDS are the product of the second half of the
twentieth century developed as, some may say, ‘colonial law’, partially displacing the domestic

laws on the treatment of foreign capitals of the newly emerging independent developing

subordinate relational position. See Sebastian Haug, ‘The “Global South™ and research on world politics’, The
Loop <https://theloop.ecpr.eu/the-global-south-and-research-on-world-politics/?_thumbnail_id=4582> accessed
8 August 2023. Nevertheless, the adoption of this terminology has faced challenges due to its potential to be
interpreted as condescending towards economically less prosperous nations. Additionally, the ascent of China as
a major global force has further complicated the once-clear North-South divides. Thirdly, the increasing
recognition of the worldwide scope of various developmental issues, such as climate change and pandemics, has
also given rise to dissenting voices among critics. See Nikita Sud and Diego Sanchez-Ancochea, ‘Southern
Discomfort: Interrogating the Category of the Global South’, Development and ChangeVolume 53, Issue 6:
FORUM 2022, 1121-1439. In this work we are going to refer to this division to refer to the addressing global
power asymmetries between Western capitalist countries and the rest of the World.

8 Bruno Simma and Theodore Kill, ‘Harmonizing Investment Protection and International Human Rights:
First Steps towards a Methodology’ in Christina Binder (ed), International Investment Law for the 21st Century:

Essays in honour of Christoph Schreuer (Oxford University Press 2009)



States.® The implied ideology was the State’s retreat'” at the international level serving the free
movement of capital.!* In that context, the liberal world order assumed that

capital would flow from private investors of the North and West into the developing
countries of the South and East; it also assumed that the economies of the South
and East would transition towards the market economy system and privatise
government-owned assets and enterprises to private investors of the North and
West. 2

Thus, to come to the point, in the conventional I1L accounts the ‘foreign investor’ is
traditionally identified as a Western private company seeking international legal protection
from the political risks related to the establishment of business abroad.'® In this equation, the
host State of the Western investment is classically identified as a Global South country.** In a
concise and simplified way, this is the classic binary account surrounding the structure in

investment law and arbitration. The traditional Western-based investment law narrative sets a

9 Ex multis, David Schneiderman (ed), Investment Law's Alibis (Cambridge University Press 2022); Karen
J Alter, ‘From Colonial to Multilateral International Law: A global Capitalism and Law Investigation’ [2021]
International Journal of Constitutional Law; Amr Shalakany, ‘Arbitration and the Third World: Bias under the
Scepter of Neo-Liberalism’, (2000) 41 Harvard International Law Journal 419, 430. See also Sergio Puig, ‘Social
Capital in the Arbitration Market’, (2014) 25(2) European Journal of International Law, 387.

10 See Peter Muchlinski and Ebbe Rogge, Multinational Enterprises and the Law (The Oxford international
law library, Third edition, Oxford University Press 2021); Dani Rodrik, Straight Talk on Trade: Ideas for a Sane
World Economy (Princeton university press 2018).

11 Panagiotis Delimatsis, Georgios Dimitropoulos and Anastasios Gourgourinis, ‘State Capitalism and
International Law - An Introduction” in Panagiotis Delimatsis and others (eds), State Capitalism and International
Investment Law (Studies in international trade and investment law vol 28. Hart Publishing an imprint of
Bloomsbury Publishing 2023), 1. However, for a different viewpoint see Josef Ostransky, ‘State Capitalism,
‘Normal' Capitalism and Other Capitalisms? A Discreet Place of the State in Neoliberal International Investment
Law’ in Panagiotis Delimatsis and others (eds), State Capitalism and International Investment Law (Studies in
international trade and investment law vol 28. Hart Publishing an imprint of Bloomsbury Publishing 2023).

12 Delimatsis, Dimitropoulos and Gourgourinis (n 11) 3.
13 |deally in a less economically developed country.

14 As also, of course, the host State of the investor.



dividing line between, on the one hand, the international investors and, on the other, the

sovereigns.

Yet, the Global South countries are not only investment recipient markets anymore,
having risen as capital exporters streamlining investments towards both the Southern and the
Northern hemispheres alike. As a result, cross-border investments are growingly publicly
funded by State capitalist institutional investors, such as pension funds, SWFs and different
types of SOEs injecting capitals into Western markets.™

In light of this, can we still uphold the classic IIL understanding? One may be drawn to
think in the negative as this ‘archetypical understanding underpinning the foundations of IIL’
has been visibly crumbling down in the last decades.'® Indeed, the backlash against the value
system upheld by global market capitalism and its international legal corollary, international
economic law, is nowadays more than palpable in societal concerns, critical academic works
and States’ political agendas.!’ It is in this context that one may dare to say that the institutions
of State capitalism are redefining the twenty-first-century world economic order and, therefore,

also international economic law.®

As we will see, this phenomenon so strictly linked to the mentioned geopolitical shift is
also intertwined with a surge in protectionist investment measures adopted by governments on

a global scale. Indeed, many countries have introduced restrictions on foreign investments to

15 See for instance also State-controlled entities (SCEs) and national oil companies (NOCs). Delimatsis,
Dimitropoulos and Gourgourinis (n 11) 4.

18 ibid 3.

17 Michael Waibel and others, ‘The Backlash against Investment Arbitration: Perceptions and Reality’
[2010]. See in particular, Prabhash Ranjan, India and Bilateral Investment Treaties: Refusal, Acceptance,
Backlash (First edition, Oxford University Press 2019); William | Robinson, Global Capitalism and the Crisis of
Humanity (Cambridge University Press 2014); Alter (n 9); Bhupinder S. Chimni, ‘Capitalism, Imperialism, and
International Law in the Twenty-First Century’ (2012) 14(1) Oregon Review of International Law 17. Also see,
Sergio Puig and Gregory C Shaffer, ‘Imperfect Alternatives: Institutional Choice and the Reform of Investment

Law’, (2018) 112 American Journal of International Law 361.

18 The authors say, ‘based on the new premises of polycentricity and pluralism’ Delimatsis, Dimitropoulos
and Gourgourinis (n 11) 4.



protect national security interests, especially, as mentioned, when the investor is a State-owned
vehicle from State capitalist countries.

SWFs (and SOES) ‘overt aim’ is invariably the pursuit of conventional investment
objectives. However, they also pursue inherently public policy goals. In this last regard,
scholars have shared competing views on whether such investors might be influenced by
geopolitics and interstate relations in their investment strategies and management.*° This is one
of the reasons why such investors spurred geopolitical concerns and regulatory reactions by

host States tackling their economic force or potentially vested political interests.

State capitalist SOEs and SWFs acting as transnational investors was not a situation
forecasted by international lawmakers when drafting the international investment framework
of reference. Indeed, while State enterprises were not per se a new economic phenomenon
when investment treaties were first drafted?!, lawmakers designed them considering Western

private companies rather than government-owned entities.?? Truth be told, this situation was

19 Di Wang and others (n 3), 1239.

20 Julien Chaisse and Georgios Dimitropoulos, ‘Domestic Investment Laws and International Economic

Law in the Liberal International Order’ (2023) 22(1) World Trade Review 1.

21 SOEs acting as investors do not constitute a new phenomenon, not even in international investment
arbitration. However, State enterprises were often previously nationalized legal entities undergoing liberalization
processes, such as the Ex URSS State-owned entities. See also Paul Blyschak, State-Owned Enterprises and
International Investment Treaties: When are State-Owned Entities and Their Investments Protected?” (2011) 6(2)

Journal of International Law and International Relations 1-52.

22 Sonia Chen, ‘Positioning Sovereign Wealth Funds as Claimants in Investor-State Arbitration’ (2013)
6(2) Contemporary Asia Arbitration Journal 299; Grant Hanessian and Kabir Duggal, ‘The Role of Sovereign
Wealth Funds and National Oil Companies in Investment Arbitrations’ J William Rowley (ed), The Guide to
Energy Arbitrations; Locknie Hsu, ‘The role and future of sovereign wealth funds: A trade and investment
perspective’ (2017) 52(4) Wake Forest Law Review 837 <https://ink.library.smu.edu.sg/sol_research/2489>;
Behrad Nazarian, ‘Sovereign Wealth Funds and Their Rights under the Current Investor-State Arbitration System’
(2017) 9(1) Bocconi Legal Papers <https://blp.egeaonline.it/en/21/magazine-
archive/rivista/3432410/articolo/3432414> accessed 20 March 2021; Carrie Shu Shang and Shen Wei, ‘When the
State Sovereign Immunity Rule Meets Sovereign Wealth Funds in the Post Financial Crisis Era: Is There Still a
Black Hole in International Law?’ (2018) 31(4) Leiden Journal of International Law 915; Elizabeth Whitsitt and

Todd Weiler, ‘Sovereign Wealth Funds and Bilateral Investment Treaties’ New Models: Issues, New Trends and



not foreseen by public international law makers at large as it is visible, for instance, in the law

on international State responsibility, whereby State entities were largely overseen.

B. THE IDENTIFICATION PROBLEMATIQUE OF SWFs IN INVESTOR-STATE DISPUTE

SETTLEMENT MECHANISM

Given this background, we want to examine how State capitalist investors such as SWFs and,
to a certain extent, SOEs, are framed by IIL and ISDS operators, that is, States and investment
arbitrators, as also by domestic judges in award enforcement proceedings.

We believe this inquiry to be important as ISDS, much like SWFs, is at the milieu
between commercial and inter-State arbitration. In ISDS, one party to dispute, the claimant,
has to be an investor, namely a seemingly private party (or a non-sovereign one). Conversely,
the respondent party must be a State. This entails that tribunals must first exclude whether both
parties are private or sovereign. Visibly, this means that the public/private divide is a
problématique that lies at the very centre of IIL and ISDS.

In turn, this issue connects with the focus of legal scholarship that seeks to identify the
proper degree of involvement of State enterprises in the global economy.?® The ambivalent
social identity of the operators and overseers of State-owned capital spurs the question of
whether SOEs and SWFs are to be seen as private or sovereign actors in investment arbitration
and award enforcement proceedings.?* This is so as the State has a ‘dual position’ in a SWF.
On the one hand, the State is the sovereign owner of the fund using it to pursue social and
macroeconomic functions. On the other hand, the State is a cross-border investor using the
corporate fund vehicle for profit maximization. A SWF range of activities may be diverse

through the public and the private spheres, with its legal status remaining quite ambiguous.

State Practice’ in Fabio Bassan (ed), Research Handbook on Sovereign Wealth Funds and International
Investment Law (Edward Elgar 2015).

23 Paul M Blyschak, ‘State-Owned Enterprises in International Investment’ (2016) 31(1) ICSID Review -
Foreign Investment Law Journal 5.

24 Nathan Sperber, ‘Servants of the State or Masters of Capital? Thinking through the Class Implications
of State-Owned Capital” (2022) 28(3) Contemporary Politics 264, 264.



Transposed in the 1ISDS context, the need to ascertain SWFs (and SOEs) ‘identity’ as
either sovereign or private nature would occur almost in every phase of an investment dispute
and in the award enforcing phases. Specifically, this would pose a testing exercise for arbitral
tribunals?® and domestic courts, being SWFs at the intersection between the public and the
private sector spheres. In other terms, the problématique derived from placing sovereign
investors such as State capitalist SWFs?® in the ISDS context originates from the conceptual
and practical difficulty of ascertaining where the sovereign ends and the investor begins and

whether the activity they perform is private or, rather, sovereign.?’

In practice, neither the SWFs common framework of reference?®, international
investment agreements’ (ITAs), academic and institutional analysis nor any other endeavour
has definitively established whether SWFs are essentially private or public actors.?° Such an
assessment necessarily depends on the case’s specific circumstances, such as the exact SWF
features and activities, and it also links to the methods employed to distinguish what qualifies

as ‘sovereign’ and what falls under the umbrella of private or commercial.

Absent specific I1As provisions allowing or denying sovereign investors access to ISDS
and ITAs substantial treatments, arbitrators are left to determine what qualifies as a ‘sovereign’

and what qualifies as ‘private’ or ‘commercial’. Tribunals must discern State entities and

% As for domestic courts and scholars.
% Especially the ones from some State capitalist markets.

27 In addition, some State capitalist SOEs, for instance. See, Giulio A Cortesi, ‘Icsid Jurisdiction with
Regard to State-Owned Enterprises — Moving Toward an Approach Based on General International Law’ (2017)
16(1) The Law & Practice of International Courts and Tribunals 108.

2 The Santiago Principles are the main collective regulatory framework for SWFs. See infra Chapter .

29 Hussein Haeri, Yarik Kryvoi, Camilla Gambarini and Robert Kovacs, ‘Sovereign Wealth Funds:
Transnational Regulation and Dispute Resolution’ (September 2021)
<https://www.biicl.org/documents/144_sovereign-wealth-funds-regulation-dispute-resolution-.pdf> accessed 23
September 2022.

30 Again, the only provisional answer one would be compelled to give to the above raised questions would
be the unfortunate sentence ‘it depends’. Indeed, whilst tempted to treat SWFs as a whole unite category of actors,
one has to bear in mind that the answer to these questions are influenced by a whole number of factors which can

only be assessed on a case-by-case analysis.



governmental acts from private actors and commercial conducts.! In other words, arbitrators
have been left to fill the gaps in distinguishing sovereign investors’ identities and the character
of their activity. Nevertheless, the case-by-case application of such an identification process
may potentially be quite diverse in investment arbitration due to the lack of a central judiciary
body and a broad consensus regarding what constitutes a sovereign entity or a sovereign

activity in the first place.*

We therefore ask ourselves, to put it in Sperber’s words, whether these sovereign
investors are to be seen as servants of the States or as masters of capital in ISDS?% In answering
this question one may have to disentangle the classic dichotomy between the State and the
market, the public and the private, which, as we will see in the present work, greatly affects
how we look at the character of State capitalist investors. Without this exercise, the risk of
upholding Western-centric views to the potential detriment of a critical yet unfettered valuation

and discussion around their position in the public/private spectrum is high.>*

Against this backdrop, this thesis is dedicated to analysing the study of the above-cited
issues flowing from SWFs acting as parties in ISDS and as State assets in the context of award
enforcement proceedings. We wonder about the characterisation by investment law operators
of the ‘true nature’ of State capitalist investors and of their activities. Ultimately, we inquire
about the hermeneutical methods or instruments used in this assessment by investment
tribunals and domestic courts to address 1) the private or sovereign character of the entity and

2) the character of its activities.

31 When so doing, arbitrators usually also refer to the classic division between acta jure imperii and acta
jure gestionis developed in the law of State immunity and also consider several different particular features of
SOEs and SWFs in the international investment context in which they operate. Yet, the question remains as to
whether we can clearly discern the commercial aims from the underlying political drives in SWFs or other SOEs

with complex corporate structures.

32 In turn, sidestepping the challenging question of whether an arbitral determination might or might not
be the desired venue to settle the matter, we can preliminarily say that such assessment has become an increasingly

complex exercise.
33 Sperber (n 24).

34 See ex multis, Burkhard Hess, The private-public divide in international dispute resolution (Pocketbooks
of The Hague Academy of International Law, Brill/Nijhoff 2018).



Depending on the answers to such inquiries, one would be able, in principle, to determine
whether SWFs could act as claimants and/or respondents in ISDS, and/or as assets of the States
potentially covered by immunity in award enforcement proceedings — and whether they could
even be all at once. Getting ahead with our conclusions, we ought to anticipate that there seems
to be no single — nor simple — answer to such questions. Quite the contrary, the answer may
vary depending on several factors, among which also the eye of the beholder.

C. SCOPE AND STRUCTURE OF THE THESIS

Given the above, it can be inferred that the issues flowing from placing SWFs in the context of
ISDS are connected by the file rouge that is the analytical process of recognising sovereign

entities’ identity as actors of either private or sovereign character.®

Our research questions call for an enquiry of whether there is a “‘uniform’ perception of
SWFs and SOEs throughout the different phases of an arbitral proceeding and between the
arbitral proceedings and the post-arbitration phases. In other words, we try to evaluate how
arbitrators and enforcement judges categorise State capitalist investors such as SWFs (and
mutatis mutandis SOEs). Moreover, we study the instruments, methods and reasonings
employed in such a characterisation exercise. Thus, we compare results evaluating how
arbitrators (within different phases and stages of ISDS proceedings) and enforcement judges
(in different enforcement seats) classify the nature and functions of such actors. This means
surveying ISDS cases whereby sovereign investors (SWFS and SOEs) acted as defendants
(States’ instrumentalities) and as claimants (foreign investors). Also, it entails studying
enforcement proceeding cases whereby SWFs were seized as assets of the States and whereby

such actors have pleaded immunity from enforcement.

In this context, we attempt to verify whether arbitral tribunals and domestic courts
consistently employ such methods in the different instances where their application is required.
By consistent classification, we mean whether the characterisation made by arbitrators is
steadily upheld, regardless of whether sovereign investors act as claimants or as respondents,

and whether it is compatible with the treatment of SWFs in the context of the application of

% Then, the subsequent question might be whether international investment arbitration is to be intended as
ultimately aimed at being public or a private dispute mechanism. Depending on which aspect we are referring to

and on the answer to the question, different legal consequences would follow.
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State immunity form enforcement. We also critically discuss whether these methods may
capture the identity of SWFs in their contemporaneity. We evaluate this efficiency based on
whether and, if so, to what extent the current hermeneutical instruments allow arbitrators and
judges to effectively go beyond the legal fictio of the opposing spheres of the public vs private

dichotomy.

As we will notice, the vast majority of investment cases where such an analysis by
investment tribunals is traceable rarely involves SWFs directly but, instead, addresses other
sovereign entities such as SOEs. As we will further explain, we nonetheless attribute an
analogical value to the analysis of tribunals in disputes involving parastatals and SOEs. These
arbitral assessments can indeed apply mutatis mutandis to several SWFs or at least indicate

how tribunals would, prima facie, address SWFs characterization in investment cases.

Following the reflections above, the thesis develops into four chapters and a general

conclusion.

To address the core of this work’s legal analysis, one should take a step back and start
from the foundations. This means discussing what SWFs are and their uniqueness as actors
defying the separation between the public and private dimensions. Hence, Chapter | sets the
scene and discusses the subjects of this enquiry, namely SWFs, their origins, structures and
functions. Moreover, it provides an overview of the geopolitical issues attached to these actors

and their cross-border investment activities.

Chapters 11, 111, and IV study the presence of SWFs in investment arbitration cases and

award enforcement proceedings.3®

Chapter 1l investigates how SWFs would be treated when acting as instrumentalities of
respondent States in investment proceedings. Indeed, when investing abroad, investors

frequently enter into agreements with State-owned enterprises and funds of the host States that

% Specifically, as mentioned, they inquire about the methods arbitral tribunals and domestic courts employ

to analyse the nature of SWFs and the character of their activities.
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might be the immediate and direct tools through which States administer several segments of

their economy.®’

In such a context, if a SWF or another sovereign entity were to breach the agreement it
had entered into with a foreign investor, the latter could well resort to international protection
afforded by ISDS clauses embedded in the relevant investment treaty applicable to the case. In
turn, the investor would have to demonstrate the host State’s responsibility for the commission
or omission of acts by the State fund or enterprise. This is a question of jurisdiction and of
attribution of wrongful conduct. Indeed, as said, investment tribunals hold jurisdiction ratione
personae over the claim if the Respondent is a sovereign State. Hence, SWFs conduct allegedly
in breach of the investor’s rights under the IIA should prima facie be attributable to the State,
or the dispute would not amount to investor-State arbitration. Then investment tribunals also
assess the link between the enterprises and the owner-State to see if the violation of the
investor’s right might be attributable to the State, giving rise to the latter responsibility under

international law.38

Chapter I11 studies the procedural question of whether sovereign entities may have locus
standi as claimants in investment arbitral disputes and how tribunals have addressed it. While
it may be clear that SWFs can act as instrumentalities of the respondent State in ISDS, we
wonder if, in principle, SWFs could also resort to ISDS to challenge host States’ measures that
may damage or destroy their investment.®® However, it bears repeating that ISDS tribunals’
jurisdiction depends on the legal heterogeneity between the parties, one to be a private

investor®® and the other a State.*' Therefore, similarly to what said for SWFs acting as

37 It can also be said that the creation of economic actors by capital-importing countries matches a strategic
policy aimed at enhancing the attraction of FDI ‘while interposing between them and foreign investors the
corporate veil of a formally independent, separate, and business-oriented economic actor’. Carlo de Stefano,
Attribution in International Law and Arbitration (Oxford University Press 2020) 150.

38 Which should be the ‘real’ respondent in ISDS proceedings. However, while these entities are, to a

different degree, tied with the sponsoring State, they usually do not form part of the organic apparatus of the State.
39 Hussein Haeri, Yarik Kryvoi, Camilla Gambarini and Robert Kovacs (n 29).
40 For ‘private’ we refer to ‘acting as private’.

41 Pierre-Marie Dupuy, ‘Are States Liable for the Conducts of Their Instrumentalities? Concluding

Remarks’ in Emmanuel Gaillard and Jennifer Younan (ed), State Entities in International Arbitration (1Al series
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instrumentalities of the respondent States, this entails querying whether sovereign entities such
as SWFs are the alter ego of States and whether they have standing in investment disputes.*2
Indeed, in such a context, if an entity bears a pervasive connection with the owner-State in
terms of structure, management, funding and organisation that cannot be seen as detached from
the State, the characterisation of that entity as an investor equated to a private company for an
arbitration proceeding may be not always as straightforward. Given the specific features of
SWFs,* in the lack of an expressed intention of the contracting States to the contrary, some
voices have been raised in favour of distinguishing them from private juridical persons when
evaluating their access to investment arbitration as claimants. This concern is grounded in the
consideration that some sovereign investors, such as SWFs, could be ‘de facto emanations of
the State’ potentially able to generate imbalances and asymmetries in the use of ISDS if treated

as plane investors.**

Nonetheless, the ‘inviolability’ principle of the separateness of the corporate personality
from its shareholders is the general rule in international and domestic law.*> Furthermore, it is
largely endorsed that international investment law and investment arbitration should be open
to sovereign entities as long as they are not instrumentalities of the State and operate in their

commercial capacity. Indeed, the liberal assumption is that States may enter the market as

on international arbitration no. 4. Juris Publishing 2008) See, Compafiia de Aguas del Aconquija S.A. and Vivendi
Universal S.A. v. Argentine Republic, ICSID Case No. ARB/97/3 (formerly Compafiia de Aguas del Aconquija,
S.A. and Compagnie Générale des Eaux v. Argentine Republic), Decision on Annulment, 3 July 2002, para 95-
96.

42 This is peculiar to systems such as ICSID whereby the claimant has to be expressly a private investor
and not a contracting party. Hence, tribunals usually employ such articles to investigate whether the relationship

between the State enterprise and the sponsoring State is one of an organic character or not.
43 Such as State-owned banks, especially from capitalist States.

4 In the light of the often unknown geopolitical motives and circumstances underlying the activities of
such sovereign investors, as mentioned, for arbitrators, regulators and international institutions, this has been a
conundrum. Which has now become even more intricate when considering the status of Chinese SOEs. See
Alessandro Spano, ‘State-Owned Enterprises in ISDS: European Perspective’, in Yuwen Li, Tong Qi and Cheng
Bian (Eds), China, the EU and International Investment Law — Reforming Investor-State Dispute Settlement
(2020) Routledge, 184-197, 248.

%5 See, Yaraslau Kryvoi, ‘Piercing the Corporate Veil in International Arbitration’ (2011) 1(2) The Global
Business Law Review 169.
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privates to pursue profit maximization, exactly as a private corporation do. Notwithstanding,
two questions remain. First, how does one establish if a sovereign entity such as a SWF or an
SOE is or is not a longa manus of the State for the purposes of the claimant standing? Secondly,
how does one differentiate commercial from governmental (or political) conduct by such

sovereign entities for the same purposes?*®

Finally, Chapter IV addresses issues of award enforcement against SWFs and their pleas
of immunity from enforcement. If a SWF enjoys State immunity, bringing claims against it or
enforcing a court decision or arbitral award against its assets will be difficult.*” However, for
reasons which are similar to those described in the previous passages, whether a SWF enjoys
State immunity is a much debated and complex topic. In this connection, a SWF may be
managed via different institutions, from private corporations to ministries and even central

banks, rendering the identification of SWFs immunity even more complex.*®

Even though the application of immunity from enforcement occurs in the post-award
phase, our research should also encompass the appraisal by domestic courts of SWFs
characterisation for State immunity application.*® This is so because, on the one hand, domestic
courts usually perform a structural analysis of SWFs, which may help us understand their
categorisation as international economic actors and their relationships with their sponsoring
States. On the other hand, courts also analyse the nature and purposes of SWFs activities and
assets in the context of State immunity application. In turn, this evaluation would assist us in
mapping the overall perception of SWFs activities as either sovereign or commercial.
Ultimately, we want to establish whether there is a consistent characterisation of SWFs (and
their activities) in the arbitral practice and domestic case law (vis-a-vis State immunity

application).

46 id. 192.
47 Hussein Haeri, Yarik Kryvoi, Camilla Gambarini and Robert Kovacs (n 29) 30.

%8 Ingrid Wuerth, ‘Immunity from Execution of Central Bank Assets’ in Tom Ruys, Nicolas Angelet, Luca

Ferro (ed), The Cambridge Handbook of Immunities and International Law (Cambridge University Press 2019).

49 In this vein, we will describe the general trends for domestic courts and domestic legislation vis-a-vis
the characterisation of SWFs as either private or public actors. Alberto Oddenino and Diego Bonetto, ‘The Issue
of Immunity of Private Actors Exercising Public Authority and the New Paradigm of International Law’ (2020)
20(3) Global Jurist.
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Considering the wide range of a sovereign’s activity and their development and changes,
‘the problem only starts with the distinction between acta iure imperii and acta iure
gestionis’.>® As Van Aaken rightly points out, this is even more so given that no consensus is
reached on what a State act, task or public function exactly is.>! Moreover, wide grey areas
exist in terms of activity classification; while a non-commercial activity may or may not have
a ‘public function’, such an activity does not necessarily employ sovereign authority as a legal
instrument to achieve its purposes.®? As a result, not surprisingly, the confluence of SWFs and

sovereign immunity has been viewed as a legal ‘black hole’.>

As it will be shown, all the aforementioned questions have more than a single juridical
connotation and bear a highly charged political value. Indeed, depending on which economic
theory of the State is endorsed, the answer to the aforementioned questions may vary. This is
to say, sovereigns are historically accustomed to using sovereign entities to pursue mere
financial and economic return objectives and beyond. Yet, the extent to which this might be
seen as lawful, legitimate, or embedded in the contemporary economic tenets depends on the
economic ideology one embraces, whether, for instance, it is (Western) liberal capitalist or

State capitalist.

%0 Anne van Aaken, ‘Blurring Boundaries between Sovereign Acts and Commercial Activities: A
Functional View on Regulatory Immunity and Immunity from Execution’ in Anne Peters, Evelyne Lagrange,
Stefan Oeter, Christian Tomuschat (ed), Immunities in the Age of Global Constitutionalism (Brill Nijhoff 2015).
See, David Gaukrodger, ‘Foreign State Immunity and Foreign Government Controlled Investors’ [2010] SSRN
Electronic Journal, 19. See also, Andrea Spagnolo, ‘A European Way to Approach (and Limit) the Law on State
Immunity? The Court of Justice in the RINA Case’ (2020) 5(1) European Papers 645, 658
<https://www.europeanpapers.eu/en/europeanforum/european-way-to-approach-and-limit-law-on-state-
immunity-rina-case#_ftn59> accessed 16 December 2021. See also, Hazel Fox and Philippa Webb, The Law of
State Immunity (The Oxford international law library, Revised and updated Third edition, Oxford University Press
2015) 292, and Xiaodong Yang, State Immunity in International Law (Cambridge University Press 2012) 108.

51 Anne van Aaken (n 50).

52 Anne Peters, Evelyne Lagrange, Stefan Oeter, Christian Tomuschat (ed), Immunities in the Age of Global
Constitutionalism (Brill Nijhoff 2015), 132. Cameron Miles, ‘State Debts and State-owned Corporations: Trans-
Atlantic Perspectives: Searching for an Identity: Sovereign Wealth Funds between their Private and Public Nature

in International and Domestic Litigation’ (2021) 81(7) Questions of International Law.

%3 Carrie Shu Shang and Shen Wei (n 22).
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D. METHODOLOGY AND CONTRIBUTION TO THE FIELD

Regarding the methodology of the thesis, this work builds partly on both scholarly works on
the topic of SWFs and international economic law and, for the most part, on an empirical
analysis of arbitral and domestic cases. The relevant cases have been selected based on three
factors. First, the presence of a sovereign investor such as a SWF or an SOE. Second, the
emergence of the legal issues attached to the State ownership of such an entity (namely
standing, attribution of international responsibility to States or State immunity from
enforcement). Third, the relevance of the legal reasoning addressing such issues, namely the
illustrative value of tribunals and courts’ standpoint on SWFs nature and functions.

Finally, the originality of this thesis lies in the analysis of SWFs in the context of the
investment arbitral and litigation dimension. Indeed, while substantial and exhaustive work has
been carried out on the regulative dimension of sovereign investors in international trade and
investment treaty law, not as much can be said vis-a-vis their interaction with the arbitral and
domestic law legal dimension. A mapping of the legal characterisation of SWFs and their
activities in the public/private discourse in the context of investment arbitration and award
enforcement proceedings has not been realised yet. Indeed, the existing stream of research on
the topic has predilected a sectorial approach, either focusing on arbitration or domestic
proceedings. Furthermore, this work attempts to provide a critical understanding of how legal
hermeneutical methods and instruments in the hands of arbitrators and judges may, in the end,
be seen as a result not only of a legal will of regulators (and interpreters) but also of a political
intention which, however, might have been at least partially expression of past times and

geopolitical orders.
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CHAPTER | — THE STATE AS INTERNATIONAL INVESTOR: THE RISE OF SOVEREIGN WEALTH FUNDS
A. THE RISE OF STATE CAPITALIST INVESTORS

As seen, State capitalist investors have become behemoths of international financial markets.
As mentioned, such investors are usually sponsored by so-called State capitalist countries.
Nevertheless, what State capitalism means is far from settled in political science and economic

literature.®*

The ‘State capitalism’ paradigm has been seen as a new globalised approach to statism.
Such a concept has gained currency in recent years as scholars have sought to address the
importance of State-backed companies in the post-financial crisis global economy® and the
related geopolitical shift in which ‘developmentalist States are reshaping the global hegemonic
order’.%® This phenomenon has attracted wide attention in academic and policy circles, which
have focused, among other things, on the notion of State capitalism as an economic-political
paradigm, its impact on countries’ national security, protectionist policies, and the international

investment/investor composition.®’

% In this regard, many have singled out China’s economic model, as other Asian or Middle Eastern

countries’, as a different breed of statism, prompting a new scale of State intervention cross-border.

%5 Milan Babic, Javier Garcia-Bernardo and Eelke M Heemskerk, ‘The Rise of Transnational State Capital:
State-led Foreign Investment in the 21st Century’ (2020) 27(3) Review of International Political Economy 433.
See also, Jing Gu and others, ‘Chinese State Capitalism? Rethinking the Role of the State and Business in Chinese
Development Cooperation in Africa’ (2016) 81(9) World Development 24 and Aldo Musacchio Farias and Sérgio
G Lazzarini, Reinventing State Capitalism: Leviathan in Business, Brazil and Beyond (Harvard University Press
2014).

% Callum Ward, Frances Brill and Mike Raco, ‘State capitalism, Capitalist Statism: Sovereign Wealth
funds and the Geopolitics of London’s Real Estate Market’ (2022) 51(5) Environment and Planning: A-Economy
and Space 1-18, 2.

57 Aldo Musacchio and Sergio G Lazzarini, ‘Chinese Exceptionalism or New Global Varieties of State
Capitalism’ in Benjamin L Liebman and Curtis J Milhaupt (eds), Regulating the visible hand?: The institutional
implications of Chinese state capitalism/ edited by Benjamin L. Liebman and Curtis J. Milhaupt (Oxford
University Press 2016); Joshua Kurlantzick, State Capitalism: How the Return of Statism is Transforming the
World (Oxford University Press 2016). Musacchio Farias and Lazzarini (n 61); lan Bremmer, The End of the Free
Market: Who Wins the War between States and Corporations? (Portfolio 2012); Ilias Alami and Adam D Dixon,

‘State capitalism(s) redux? Theories, tensions, controversies’ (2020) 24(1) Competition & Change 70; Kurlantzick
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One should take a step back to specify that statism — the State’s economic intervention —
IS not a new or entirely non-Western phenomenon. On the contrary, it is a well-known fact that,
throughout history, States have been intervening in their economies, even in (supposedly) free-
market societies. Indeed, it has been argued that even in highly liberalised markets such as the
Anglo-Saxons, the State ‘does not simply vanish but rises, often finding new forms of actions’
with sovereigns who have acted as privates for decades.®® It has been argued that State

capitalism is a modern version of statism.

In this regard, in 2012, The Economist surveyed the contemporary form of (non-
European) statism known as State capitalism and compared it with the earliest forms of
statism.>® Compared to previous State-interventionist economic models, contemporary State
capitalism looks multifarious, far less protectionist and positively inclined towards international
free trade. Thus, in a way, modern State capitalism melds the powers of the State ‘with the
power of capitalism’ and globalisation, whereas governments may also maintain an autocratic
hold on societies producing a standalone economic model.®° In a way, what has changed is how
and to what degree the State intervenes in the economy. In this regard, Schmidt argues that

there had been a moving away from faire — the most directed form of State action, typical of

(n 63); Bremmer (n 63). See also See Alvaro Cuervo-Cazurra and others, ‘Governments as Owners: State-owned
Multinational Companies’ (2014) 45(8) Journal of International Business Studies 919 and Sergio G Lazzarini and
Aldo Musacchio, ‘State Ownership Reinvented? Explaining Performance Differences between State-Owned and

Private Firms’ (2018) 26(4) Corporate Governance: An International Review 255.

%8 Jonah D Levy (ed), The State after Statism: New State Activities in the Age of Liberalization (Harvard
University Press 2006). See Thatcher and Vlandas (n 7) 16.

%9 Referred to as the ‘old State-capitalism’ (i.e., Soviet Russia, China and Third-Reich Germany). The
Economist, ‘The Rise of State Capitalism’ The Economist (21 January 2012). Martin C Spechler, Joachim Ahrens
and Herman W Hoen, State capitalism in Eurasia (World Scientific 2017) 4.

80 Wooldridge Adrian, ‘The Visible Hand” The Economist, Special Report - State Capitalism (21 January
2012). Mark McLaughlin (n 60). Kurlantzick (n 5); Joshua Kurlantzick, State capitalism: How the Return of
Statism is Transforming the World (Oxford University Press, New York 2016) 278, 9. Also see, Mike Wright and
others, ‘State Capitalism in International Context: Varieties and Variations’ (2021) 56(2) Journal of World

Business 1.
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the old statist model — to faire faire, i.e., the State stirring other actors to pursue certain actions,

and faire avec, ‘where the States coordinate with private actors’.!

In this context, Alami and Dixon have rightly stressed that State capitalism is still a concept
in flux.52 On the one hand, the term’s recent resurgence may be reflecting ‘the increasing
prominence of direct State involvement in the global economy’.%® On the other hand, it holds
true that State capitalism as a notion still lacks a uniform definition as it refers to a vast array
of practices, policy instruments and vehicles, institutional forms, relations and networks that
involve the State to a different degree and a variety of levels, time frames and scales. Moreover,
as it first developed in the late nineteenth century in socialist circles and debates, this
expression might come across as ideologically charged and politically driven. As a result, these
commentators question this notion’s analytical reach as its conceptual use might be limited by
‘a lack of State theory, ahistoricism in which the novelty of the contemporary period is not

specified’.®*

In addition, State capitalism has been traditionally employed as a term of reference to
China’s economic model alone. However, one could well go beyond China when referring to
State capitalism. As Musacchio and Lazzarini argue, thinking about Chinese State capitalism
as a unigue system might be misleading. By contrast, they argue that we should consider

Chinese State capitalism a system similar to other countries’ State capitalism model.®® Indeed,

81 Thatcher and Vlandas (n 7) 16, where they cite Vivien A Schmidt, ‘Putting the Political Back into
Political Economy by Bringing the State Back in Yet Again’ (2009) 61(3) World Politics 516
<http://www.jstor.org/stable/40263493> accessed 17 January 2023.

52 Alami and Dixon (n 57); Spechler, Ahrens and Hoen (n 59); Bremmer (n 57); Ward, Brill and Raco (n
56).

8 Ward, Brill and Raco (n 56).

64 ‘IA]nd methodological nationalism that fails to account for the transnational, multiscalar, nature of
contemporary states’ ibid, 2. Alami and Dixon (n 57). See also, Adam D Dixon, ‘Variegated Capitalism and the

Geography of Finance: Towards a Common Agenda’ (2011) 35(2) Progress in Human Geography 193.

8 Indeed, according to these two authors, Chinese State capitalism ‘has a lot in common with state
capitalism in other parts of the world, both in developing and developed countries’. The authors continue by
saying that ‘[t]he industrial organization and the ownership schemes used across countries, we maintain, bear
much resemblance to the industrial organization in China, and raise important questions for the existing literature

on state-owned enterprises (SOEs)’. Musacchio and Lazzarini (n 57) 403.
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the ‘other” BRICS countries (Brazil, Russia, India and South Africa) are striking examples of

these similarities.

These authors stress that the varieties of State capitalism existing today significantly
differ from how State capitalism worked in the Soviet paradigm. More specifically, they argue
that new frameworks are required to consider the implications of new forms of State ownership.
Understanding the new forms of State ownership, control, and support of firms may shed some
light on why State capitalism in China and worldwide has been so resilient.®

By contrast, Mark Wu warns that non Chinese commentators might often be drawn to
apply conceptual frameworks developed elsewhere to the Chinese context. This author
maintains that even if China is to be seen as a State-capitalist country, one must acknowledge
China as a unique variant of the general pattern. It bears a political-economic model that stands
alone from other State capitalist models, which Wu named ‘China Inc.’. According to Wu,
several features render China’s economy distinct from all others as they allow the Party-State
to be ‘all-powerful’” while at the same time granting space to the significant economic activity
by private enterprises. Wu identified and categorised them into six elements or categories. The
first element is identified in the Chinese State acting as a corporate holding entity of its SOEs.
The second element is the control exercised by the Chinese State over financial institutions.
The third element differentiating China from other economies is how the latter coordinates its
controlled economy to fulfil its objectives. Nested corporate group structures are another
element characterising China’s system from other State-capitalist countries. The fifth element
regards the role played by the Chinese Communist Party within the Chinese economy. Finally,
the sixth element identified by Wu concerns the intertwined nature of private enterprises and

the Party-State in the Chinese system.

% ibid. Moreover, it is worth noticing how State capitalism can also be seen in Western countries.
Musacchio and Lazzarini maintain that there are many reasons to reinclude the Western European experience in
the analysis of the state capitalism in its modern form. In this regard, SOEs are a very spread phenomenon in
Europe. Moreover, as a consequence and an effect of the COVID-19 crisis and of its economic impact, one can
appreciate several episodes of renationalization of former privatized companies in several Western countries, as,
for instance, it happened in the recent case of the Italian motorways network. As Andrea Colli explains, ‘Western
Europe’s state capitalism, in sum, is far from being dead. Simply, it has changed its clothes’. See Andrea Colli,
‘State Capitalism in Western Europe’, in Mike Wright and others (eds), The Oxford Handbook of State Capitalism
and the Firm, Oxford Handbooks (2022), 722.
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In turn, such uniqueness is exactly what, according to Wu, has created systemic
challenges for the WTO.%" Indeed, many contemporary legal issues arose because ‘the contours
of today’s China Inc. include elements that many outsiders did not anticipate at the time of
China’s WTO accession’. %8 Yet, in a span of fifteen to twenty years, China’s economic model
has undergone a substantial transformation with the surfacing of structural elements that were

not present twenty years ago.

These features, in turn, make it challenging to determine specific legal issues under the
international economic regime at large. For instance, the issue of the characterisation of
whether an entity is associated with the State or how to characterise the overall form of China’s
economy is puzzling the contemporary international economic regime. More broadly, such
features may also explain the complex application of labels such as ‘market vs non-market and
‘private-led vs State-led to the Chinese model. In turn, this may draw us to think that the present
economic regime under WTO and investment law might not be fully equipped ‘to handle the
range of economic problems associated with China’.%® To a certain extent, we agree with this
author in submitting that specificities of overseas socio-economic paradigms are often left

untackled by Western-based international economic law hermeneutical instruments.

Coming to additional critical views on State capitalism, it is worth mentioning how, to

Ward, Brill and Raco, the main problem with this termis that it has been used to draw a contrast

57 One can observe how the shift in the composition of the international economic actors is already
challenging the theoretical premises upon which international economic law is built. By way of illustration, the
WTO Appellate Body crisis is one example of international organisations’ stalls in addressing sovereign economic
actors, in this case, Chinese SOEs. Indeed, WTO jurisprudence of what constitutes a public body has provoked
one of the most controversial debates in international trade law as dispute settlement panels and Appellate Body

disagreed on interpreting the public body concept, especially when applied to Chinese SOEs.
8 When, for instance, China accessed the WTO in 2001. Mark Wu (n 5), 265.

%9 ibid.
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with liberal free market economies.’® This, in turn, ‘rests on a State/market dichotomy which

even critical political economy remains in thrall to’.”*

Who, if not the State, can be seen as the structural designer of markets and the regulator
of ‘their social embeddedness’?’? Is it not the State who mediates the non-market aspects
necessary for seemingly ‘free’ market relations?’® In other terms, one could hardly disagree
with the assertion that there is no real free market without State intervention. Therefore, it
seems that the question is one of where and how the capitalist State intervenes rather than only
of whether or not it intervenes.” In other words, it is not just about how much the State is in

the economy but also about the ‘quality’ of the State in the economy.

Fascinating as this debate may be, in the context of the present research, we ought to
refrain from indulging in this discussion regarding the soundness of the concept of State
capitalism. This is not the focus of our inquiry. We do not aim to challenge or confirm the
theoretical or epistemic value of the ‘State capitalism’ notion. By contrast, we assume it as a

factual background to our enquiry.

This work draws from researches on State capitalism and State capitalist actors. It infers
that the increase in numbers and sizes of sovereign investors might directly result from the rise
as global exporters of countries such as China, United Arab Emirates (UAE), Kuwait, Qatar,
Saudi Arabia (or even Singapore), all which adopt a form of such a politico-economic

paradigm.” One could say that the emergence of State capitalism in contemporary power

70 Usually of the Anglo-Saxon countries. See Andrea Colli, ‘State Capitalism in Western Europe’, in Mike
Wright and others (eds), The Oxford Handbook of State Capitalism and the Firm, Oxford Handbooks (2022).

! Tan Bruff, ‘Overcoming the State/Market Dichotomy’ in Stuart Shields, Ian Bruff and Huw Macartney
(eds), Critical International Political Economy: Dialogue, Debate and Dissensus (Palgrave Macmillan;
[distributor] Not Avail 2011); Mike Wright and others (n 60).

2 Ward, Brill and Raco (n 56), 3.

73 ibid, 3. See also Fred Block, ‘Problems with the Concept of Capitalism in the Social Sciences’ (2019)
51(5) Environ Plan A 1166;

74 Mike Wright and others (n 60), 10-11.

s Adopting a socio-economic model where the State has a pervasive control over sovereign investors and
the whole economy. See Mike Wright and others (n 60), 2-3.
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balance may ultimately prompt a radical redistribution of political and economic power.
Indeed, State capitalist countries might use their sovereign investments in infrastructure and
public utilities to create political leverage in various regions of the world. However, as some
authors remind us, ‘whether this spells disaster or a desirable realignment of power is, of
course, a matter of opinion’.’® Against this background, this research can be seen as
crosscutting many of the above-cited studies with a primary emphasis on one specific aspect:
the (increased) sovereign nature of international investors and investments. Amongst such
sovereign investors, we set our gaze on SWFs, which, as we will see, are not easy to define nor

to categorise.
B. SOVEREIGN WEALTH FUNDS: THE STATE OF THE AFFAIRS

Providing a definition of a SWF can prove challenging. Tentatively, one could see SWFs as
State entities that invest their home (or ‘sponsoring”) countries’ budgetary surpluses abroad
through mergers and acquisitions and securities purchases. Overall, they are institutional
investors aimed at achieving the sponsoring country’s interests’’, bearing a public status and an

(often) intergenerational-developmental nature.”® According to the Sovereign Wealth Fund

76 See Leonardo Borlini and Stefano Silingardi, ‘The Foundations of International Economic Order in the
Age of State Capitalism’ in Panagiotis Delimatsis and others (eds), State Capitalism and International Investment
Law (Studies in international trade and investment law vol 28. Hart Publishing an imprint of Bloomsbury
Publishing 2023), 27. See also Maya Steinitz, ‘Foreign Direct Investment by State-Controlled Entities at a
Crossroad of Economic History’ in Karl P Sauvant, Lisa E Sachs and Jongbloed, Wouter P.F. Schmit Jongbloed

(eds), Sovereign investment: Concerns and policy reactions (Oxford University Press 2012).

" Douglas Cumming, Geoffrey Wood, Igor Filatotchev, Juliane Reinecke, ‘Preface’ in Douglas Cumming,
Geoffrey Wood, Igor Filatotchev, Juliane Reinecke (ed), The Oxford Handbook of Sovereign Wealth Funds
(Oxford handbooks, First edition. Oxford University Press 2017).

8 The International Working Group of Sovereign Wealth Funds (IWG), ‘Sovereign Wealth Funds
Generally Accepted Principles and Practices (GAPP) "Santiago Principles” (October 2008)
<https://mww.ifswf.org/sites/default/files/santiagoprinciples_0_0.pdf> accessed 21 February 2021; William L
Megginson and others, ‘Sovereign Wealth Fund Investment Patterns and Performance’ (Working Papers, 2009)
2009.22 <<https://EconPapers.repec.org/RePEc:fem:femwpa:2009.22>> accessed 25 March 2021. See also
Abdullah Al-Hassan and others, ‘Sovereign wealth funds: Aspects of governance structures and investment
management’ (Washington, DO). IMF working paper
<https://www.imf.org/en/Publications/WP/lIssues/2016/12/31/Sovereign-Wealth-Funds-Aspects-of-Governance-

Structures-and-Investment-Management-41046> accessed 26 March 2021; Xenia E Karametaxas, ‘Sovereign
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Institute (SWFI), one of the leading research organisations on such actors, there are now (at
least) 100 SWFs worldwide, as shown in Annex 1.”° As we will see, SWFs source of capital
often derives from oil or other commodities® or trade surpluses.®! Specifically, for 55 of the
100 world’s largest SWFs, the investable wealth is derived from the home country’s production
and export of commodities. Most of the remaining non-commodity-based SWFs derive wealth

from trade and balance of payment surpluses, foreign exchange or privatisation transactions.

As mentioned, over the past years, SWFs have experienced a sharp increase in the total
number of funds and total assets under management (AUM). Indeed, their total AUM reached
more than 10 trillion USD in 2023, growing by an annualized eleven point three percent

between 2018 and 2020 as compared to 5.5% over previous years.®

According to the Global SWF Institute®*, another prominent SWF-centred research
institution, the largest single SWF in terms of assets under management is the Chinese SWF
China Investment Corporation (CIC) with more than a billion USD, closely followed by the
Norwegian SWF Government Pension Fund Global (GPFG)® and Abu Dhabi Investment

Wealth Funds as Socially Responsible Investors’ in Giovanna Adinolfi and others (eds), International economic

law: Contemporary issues (Springer Nature 2017) 271.
9 See, <https://www.swfinstitute.org/fund-rankings/sovereign-wealth-fund> accessed 17 January 2023.
80 Abu Dhabi, Kuwait, Saudi Arabia SWFs for instance.
81 China, Singapore, Hong Kong SWFs for instance.

82 Di Wang and others (n 3). Clifford Chance (Firm), ‘The UK as a Leading Centre for International
Sovereign Wealth Funds’ (June 2021) 1-34 <https://www.thecityuk.com/media/ligjhdz5/the-uk-as-a-leading-

centre-for-international-sovereign-wealth-funds.pdf> accessed 20 February 2023.

8 Which is a staggering increase if one takes into account that their total AUM in 2008 was not more than
4 trillion USD. See, <https://www.statista.com/statistics/1267499/assets-under-management-of-swfs-
worldwide/> accessed 5 February 2023. However, in the last year it seems their AUM has decreased as an effect
of, among other things, the war in Ukraine. See CNBC, ‘Market Misery Deals Sovereign Wealth Funds Historic
Setback in 2022: Study’ (1 January 2023) <https://www.cnbc.com/2023/01/01/market-misery-deals-sovereign-
wealth-funds-historic-setback-in-2022-study.html> accessed 9 March 2023.

8 This is confirmed by other research institute on SWFs such as the SWFI.

8 Which is managed by the Norwegian central bank’s asset management unit, NBIM.
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Authority (ADIA). As visible, exception made for the GPFG®, the largest SWFs are all
sponsored by Asian and Middle Eastern countries.®’

Thatcher and Vlandas report how the most prominent SWFs (as ranked in Annex I) have
gone on a shopping spree in Western countries in the 2000s, acquiring landmark buildings and
trophy companies. By way of illustration, Qatar Investment Authority (QIA) acquired shares
in Harrods or the Paris St Germain football club. ADIA bought the iconic Chrysler building
and Kuwait Investment Authority (KIA) a stake in Hudson’s Yard development.® Moreover,
SWFs have been acquiring shares in strategic firms ranging across many sectors. Thus, QIA
acquired 20% of the London Stock Exchange Group, CIC purchased shares in Morgan Stanley,
and the Saudi PIF acquired shares in BP, Boeing, Facebook, Walt Disney, Cisco Systems,
Marriott, Pfizer, and Starbucks.®® These are only some examples of strategic investments

placed by non-Western SWFs in Western-based companies.

Other features can be accounted for regarding SWFs. For instance, SWFs have
increasingly deployed more capital, injecting it into fewer deals.*® Indeed, according to the
Global SWF 2023 Report, compared to 2021, SWFs invested 38% more, with 152.5
billion USD in 427 transactions in 2022.°* SWFs are usually described as patient institutional
investors, acquiring minority shares and behaving as passive long-term shareholders, investing
capital abroad.®? Their patient capital is usually welcome by early-stage firms and start-ups in

which they invest. Indeed, unlike venture capital and private equity companies, SWFs do not

8 In addition, the Russia SWF.

87 Interestingly, until recently, the largest SWF has been the GPFG, which has therefore been surpassed by
China.

8 Thatcher and Vlandas (n 7) 1.
8 jbid.
% ‘Global SWF, ‘2023 Annual Report - State-Owned Investors in a Multipolar World” (1 January 2023)

<https://global-swf.s3.amazonaws.com/file-
uploads/mhWhniVufvncRY 1KM2QO7VUAIbBjcy2 AEUToA4wWV U.pdf> accessed 30 January 2023, 10.

% jbid.
92 See Jerome Engel, Victoria Barbary and Hamid Hamirani, ‘Sovereign Wealth Funds and Innovation

Investing in an Era of Mounting Uncertainty’ in Soumitra Dutta, Bruno Lanvin, and Sacha Wunsch-Vincent (ed),
The Global Innovation Index - Who Will Finance Innovation? (2020).
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have to exit investments to provide liquidity for their stakeholders on a fixed deadline, typically

no longer than ten years.®?

Nonetheless, SWFs seem to have gradually espoused a bolder approach, including
significantly more liquidity and equity risk exposure.** According to a 2016 survey run by the
International Forum of Sovereign Wealth Funds (IFSWF) over 30 SWFs, SWFs changed their
asset allocation in foreign markets.%® SWFs have increased their direct investments, alternative
assets, listed equity, private equity, and real estate allocations.®

In this context, the Singaporean Government Investment Corporation (GIC) has been the
lead investor with 40.3 billion USD in investments in 2022.%” This does not surprise as GIC
often closes among the world’s most significant deals, usually in conjunction with other
sovereign investors and private equity firms, and ‘with a slight bias towards European and
North American businesses’.%® Behind GIC, five Gulf funds confirmed their leading role in the
largest deals in the last year.®® First, the United Arab Emirates SWFs, namely, Mubadala
Investment Company PJSC (Mubadala), Abu Dhabi Developmental Holding Company PJSC
(ADQ) and the most powerful of them, ADIA. Secondly, the Saudi Public Investment Fund
(PIF) and QIA.

% ibid.

% Mohamed A. El-Erian, ‘Sovereign Wealth Funds in the New Normal’ (2010) 47(2) FINANCE &
DEVELOPMENT <https://www.imf.org/external/pubs/ft/fandd/2010/06/erian.htm#author> accessed 5 February
2023, 44.

% IFSWF, ‘Trends in Sovereign Wealth Funds' Asset Allocation over Time: A Survey’ (2016)
<https://imwww.ifswf.org/trends-sovereign-wealth-funds-asset-allocation-over-time-survey> accessed 5 February
2023.

% These increases might have been funded with government and corporate bond portfolio withdrawals.
ibid.
7 According to the same study, 17% more than in 2021.

% See, Diego Lopez, ‘Preface to 2023 Annual Report - SOIs in a Multipolar World” (1 January 2023)
<https://globalswf.com/reports/2023annual> accessed 30 January 2023.

% ibid.
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Interestingly, yet again, not surprisingly, the regional preferences of the largest ten SWFs
seem to react and adapt to the new financial environment and global geopolitical development.
In this scenario, such largest and most active funds are invested in Global North countries, with
five focusing their capitals on North America, three on Europe, and only ADQ investing

substantially in emerging markets, %

Similarly to the favourite investment regions, the industries selected by SWFs last year
are a reflection of the underlying economic changes. Compared to the pandemic year(s) 2020-
2021, SWFs invested less in healthcare and technology (i.e., in venture capital) and took an
interest in infrastructure like transportation, but also in energy, industrials and financials, while

the real estate sector seemed to have remained relatively constant.

SWFs have also been involved in sixty large deals one billion USD or more, an amount
not seen since 2016. By way of example, Temasek has acquired Element Materials
Technology, a global leader company in R&D testing, inspection, and certification services,
the second biggest SWF deal of all time.'%? In addition, there seems to be a re-emergence of
Gulf SWFs trend to serve as essential financiers of Western assets and to invest in renewable

energy.

On the other hand, national responses to SWFs investments might be expected to be
hostile at times, especially considering SWFs may be investing in sensitive sectors such as
artificial intelligence and new technologies related to food security and climatic issues.%
Nevertheless, before addressing such a topic, one should first attempt to define and classify
SWFs, which, as we will see below, remains a complex issue for financial institutions and

academics of all backgrounds.

100 Overall, only 20% of the capital went into developing economies.

101 See Javier Capapé and others, ‘Sovereign Wealth Funds 2021 - Changes and challenges accelerated by
the Covid-19 Pandemic’ (2022) <https://docs.ie.edu/cgc/SWF%202021%201E%20SWR%20CGC%?20-
%201CEX-Invest%20in%20Spain.pdf> accessed 30 January 2023.

102 Tamasek has acquired Element Material Technology for about 7 billion USD.

108 Thatcher and Vlandas (n 7) 1.
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C. SOVEREIGN WEALTH FUNDS: ORIGINS AND DEVELOPMENT

The acronym ‘SWEF” is relatively recent. Indeed, it was coined only in 2005 by that time State
Street manager Andrew Rozanov, who associated it with a ‘public-sector player [that is] a by-
product of national budget surpluses, accumulated over the years due to favourable
macroeconomic, trade and fiscal positions, coupled with long-term budget planning and
spending restraint [...]°. 1® As will be shown, there are multiple definitions of SWFs provided
by the academic and institutional planes.

Like their identification acronym, also SWFs are arguably a relatively recent
phenomenon. However, some scholars argue that the oldest SWF dates back to 1816 with the
establishment of the French Caisse des Dépots et Consignations.'® Nevertheless, Capapé and
Guerrero Blanco recall that among the largest SWFs, only four were set up before 1970, while

over half were established in the 21% century.%

Established in 1953 by the State of Kuwait and aimed explicitly at investing excess oil
revenues, the Kuwait Investment Authority is generally reckoned as the first ‘modern” SWF
instituted.'®” Only three years later, Kiribati followed suit and established a fund to hold its

revenue reserves.%® In 1958, a non-commodity SWF was created in the United States, namely

104 Andrew Rozanov, ‘Who Holds the Wealth of Nations?’ (2005) 15(4) Central Banking Journal 52.

195 Phillip Hildebrand, ‘The Challenge of Sovereign Wealth Funds’ (Geneva, 18 December 2007), 4
<https://www.snb.ch/en/mmr/speeches/id/ref 20071218 pmh/source/ref 20071218 pmh.en.pdf> accessed 30
January 2023. See also, Yi-Chong Xu and Gawdat Bahgat, The Political Economy of Sovereign Wealth Funds
(International political economy series, Palgrave Macmillan 2010); Zeineb Ouni, Prosper Bernard and Michel
Plaisent, ‘Sovereign Wealth Funds Definition: Challenges and Concerns’ (2020) 8(6) Advances in Economics and
Business 362, 363, where they state that the Texas Permanent School Fund established in 1854 can be seen as a
SWEF frontrunner.

196 Javier Capapé Tomas Guerrero Blanco, ‘More Layers than an Onion: Looking for a Definition of

Sovereign Wealth Funds’ [2013] ESADE Business School Research Paper 1, 1.
107 See Table 1.

198 Therefore in 1956. See Richard C. Wilson and Marguerita Cheng, ‘An Introduction to Sovereign Wealth
Funds® (31 January 2022) <https://www.investopedia.com/articles/economics/08/sovereign-wealth-fund.asp>
accessed 9 March 2023.
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the New Mexico State Investment Council. In 1974, it was the turn of Singapore’s Temasek
Holdings and, in 1976, ADIA, Abu Dhabi’s largest SWF.1°

Since the 1950s, SWFs have been set up essentially in ‘two waves’. The first occurred in
the second half of the 1970s, while the second began in 1996, starting with the establishment
of Norway’s GPFG.!'® As described by many scholars, these developments reflect the

geopolitical contexts in which States operated.

The first funds between the 1950s and the 1970s were set up as stabilisation funds aimed
at offsetting fluctuations in commodity prices and reducing the dependence on fossil reserves

by countries rich in such natural resources.

The development of SWFs in Arab countries in the 1970s is strictly linked to the spike in
oil prices produced by two energetic crises occurring within a 5-year distance. The first event
occurred in October 1973. It was the Arab countries’ oil embargo — implemented through the
Organization of Arab Petroleum Exporting Countries (OAPEC) — on Israel-supporting States
in the Yom-Kippur War.'* The embargo ceased US oil imports from participating OAPEC

nations and began a series of production cuts that altered the world price of oil. 2

The second event was the 1979 Khomeini Revolution in Iran which sparked the world’s
second oil shock. Indeed, strikes began in Iran’s oil fields in the autumn of 1978, and by January
1979, crude oil production declined by roughly almost 5 million barrels per day or about seven

% of world production. Such a disruption prompted fears of further shocks and spurred

199 However, once again, even though the first SWF dates back to 1950s’, SWFs’ actual rise as a global

phenomenon constitutes a relatively recent phenomenon.

110 Phillip Hildebrand (n 105), 4. Ouni, Bernard and Plaisent argue that 11% were created between 1950s
and 79; 7% during the 80s; 9% in the 90s; 40% between 2000-2009 and 33% between 2010-2020. See Ouni,
Bernard and Plaisent (n 105), 366-367.

111 By Arab oil embargo is usually meant the ‘temporary cessation of oil shipments from the Middle East
to the United States, the Netherlands, Portugal, Rhodesia, and South Africa, imposed by oil-producing Arab
countries in October 1973 in retaliation for support of Israel during the Yom Kippur War’. See, Britannica,

<https://www.britannica.com/event/Arab-oil-embargo> accessed 31 January 2023.

112 See  Michael Corbett, ‘Oil Shock of 1973-74: October 1973 - January 1974’
<https://www.federalreservehistory.org/essays/oil-shock-0f-1973-74> accessed 9 March 2023.
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widespread speculative hoarding.*® Consequently, oil prices began to rise rapidly in mid-1979,
rising from 13 USD per barrel in mid-1979 to 34 USD per barrel in mid-1980.

The increase in oil prices stemming from such an energy crisis clearly prompted wealth
accumulation by Arab oil-exporting countries. Yet, such an accumulation generated domestic
inflationary pressure. To counter this trend, these countries opted for investing abroad reserves
resulting from the sale of oil. This, in turn, was rendered possible through the institution of
SWFs.

Likewise, many see the development of SWFs in Asian countries as a response to the
1997/1998 Asian Financial crisis. Indeed, since the 1980s, Asian countries have attained strong
export-led growth, balance-of-payments surpluses and fiscal savings. However, the financial
crisis also stemmed from economic growth policies that encouraged investment while creating
high levels of debt (and risk) to finance it.!** Affected economies have since implemented
mechanisms to avoid repeating the same misstep. One such counter-mechanisms was to create
SWFs to accumulate foreign reserves. Indeed, several Asian countries considered the SWF
model a viable approach to investing their surplus reserves. Following this logic, one could say
that ‘the accumulation of reserves has been, partly, a strategy of crisis prevention: in effect, a

policy to bolster the nation-State against the forces of unfettered global capitalism’.*1°

Subsequently, the sharp increase in oil prices since 2000, the widening of global
imbalances and the resulting accumulation of foreign exchange reserves prompted the setting
up of new SFWs, 116

Overall, the steep growth in SWFs numbers and sizes can be seen as a by-product of

global macroeconomic imbalances between Western and Asian-Middle-East countries in the

113 See Laurel Graefe, ‘Oil Shock of 1978-79” <https://www.federalreservehistory.org/essays/oil-shock-
0f-1978-79> accessed 9 March 2023.

114 See Michael Carson and John Clark, ‘Asian Financial Crisis: July 1997-December 1998’ (9 March
2023) <https://www.federalreservehistory.org/essays/asian-financial-crisis>.
115 Ebrary.net, ‘Reserve Investment Corporations’

<https://ebrary.net/122933/political_science/reserve_investment_corporations> accessed 9 March 2023.

116 phillip Hildebrand (n 105), 5.
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last decades.’'” Specifically, emerging countries shifted from net foreign debt to net foreign
asset positions, which El-Erian considered ‘the transition from debtor regime to creditor

regime’. 118

It was only in the context of the subprime mortgage financial crisis of 2008 that SWFs
became a buzzword in Western financial journals and political debates. In those years, Middle
Eastern and Asia SWFs’ came into great demand in Western countries.'® Indeed, SWFs were
well positioned to aid distressed Western financial institutions given their long-term investment
policy and great management asset capacity, which allowed them to play a stabilising role in

Western countries’ economies.'?°

117 Wouter P.F. Schmit Jongbloed, Lisa E. Sachs and Karl P. Sauvant, ‘Sovereign Investment: An
Introduction” in Karl P Sauvant, Lisa E Sachs and Jongbloed, Wouter P.F. Schmit Jongbloed (eds), Sovereign
investment: Concerns and policy reactions (Oxford University Press 2012). Bernardo Bortolotti, Veljko Fotak
and William L Megginson, ‘The Rise of Sovereign Wealth Funds: Definition, Organization, and Governance’
[2014] Baffi Center Research Paper 1 <https://ssrn.com/abstract=2538977> or
<http://dx.doi.org/10.2139/ssrn.2538977> accessed 2 March 2021. Alan Gelb, Silvana Tordo, Havard Halland
with Noora Arfaa and Gregory Smith, ‘Sovereign Wealth Funds and Long-Term Development Finance: Risks
and Opportunities’ (Washington DC May 2014). CGD Policy Paper 41
<http://www.cgdev.org/publication/sovereign-wealth-funds-and-long-term-development-finance-risks-and-

opportunities> accessed 25 February 2021.

118 Considering these states had already established their SWFs. Javier Santiso, ‘Sovereign Development
Funds: Key Financial Actors of the Shifting Wealth of Nations’ (October 2008). OECD Emerging Markets
Network Working Paper <https://www.oecd.org/dev/41944381.pdf> accessed 3 February 2023, 4.

119 Salar Ghahramani, ‘Sovereign Wealth and the Extraterritorial Manipulation of Corporate Conduct: A
Multifaceted Paradigm in Transnational Law’ in Douglas Cumming, Geoffrey Wood, Igor Filatotchev, Juliane
Reinecke (ed), The Oxford Handbook of Sovereign Wealth Funds (Oxford handbooks, First edition. Oxford
University Press 2017).

120 Indeed, the 2008-2009 global financial crisis paved the way for the grand debut of state capitalist
investors in Western markets. By significantly funding distressed financial institutions and broadly investing in

diverse economic sectors, SWFs ‘came in[to] great demand’ in the global north. ibid.
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As Gibson and Milhaupt describe, such an intervention resulted in a high-profile boom in
SWFs and, at the same time, ‘highly controversial investments’.!?! In a span of roughly six
months, Middle Eastern and Asia SWFs collectively invested around 60 billion USD in Western
banks like Citigroup, Morgan Stanley and Merrill Lynch, considerably buffering the impact of

the subprime mortgage crisis.*??

By way of example, ADIA acquired Citibank’s debt, becoming one of the bank’s largest
shareholders. In 2007, CIC purchased just under 10% of Blackstone’s equity and Chinese and
Singaporean entities purchased a significant stake in Barclays.'?® Abu Dhabi entity purchased
8.1 % of the common stock of Advanced Micro Devices, a US chipmaker with Defense
Department contracts.*?* In the aftermath of the financial crisis, State capitalist ownership has
increased in Western financial markets, resulting in SWFs and SOEs ranking among the most

prominent international investment vehicles holding shares in Western corporations. %

Nevertheless, if, on the one hand, SWFs foreign capital has been welcomed by Western
countries as a financial relief, on the other hand, their growth in prominence *?® has been at
times perceived as potentially hostile. Host States’ reactions have sometimes been defensive,
given that many SWFs were sponsored by non-Western State capitalist States with very
different political and economic systems. 12" This perception could have also been exacerbated
by the fact that SWFs might have invested in strategic assets. This narrative has reverberated

in the international and domestic investment legal sector.

121 Ronald J Gilson and Curtis J Milhaupt, ‘Sovereign Wealth Funds and Corporate Governance: A
Minimalist Response to the New Merchantilism’ (2008) 1 SSRN Electronic Journal
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1095023> accessed 5 February 2023, 4-5.

122 David Enrich, Robin Sidel and Susanne Craig, ‘How Wall Street Firms Reached out to Asia’ Asian
Wall Street Journal (17 January 2008).

123 Gilson and Milhaupt (n 121), 5.
124 ibid, 5.

125 Qee, Sovereign Wealth Fund Institute (SWFI), ‘Top 96 Largest Sovereign Wealth Fund Rankings by
Total Assets’, available at <https://www.swfinstitute.org/fund-rankings/sovereign-wealth-fund> (last accessed 15
February 2021).

126 As of other State-backed investors from Asian and Middle Eastern countries.

127 Thatcher and Vlandas (n 7) 1.
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As it will be explored in the following sections, host States have indeed enacted measures
blocking and unwinding investments and, over the years, passed domestic provisions targeting
investments from foreign State-owned investors, such as foreign direct screening regulations
and the negotiation of new investment treaties’ provisions in many countries. In this scenario,
around 2008-2010, SWFs became a buzzword often used as a synonym for new ‘barbarians at

the gate shaking the logic of capitalism’.1%

Confronted with political backlash by host States vis-a-vis their lack of transparency and
allegedly hidden geopolitical motives, SWFs convened in 2008 to draft a regulatory framework
to boost their legitimacy in the eyes of Western countries.*?® This endeavour culminated in the
drafting and acceptance of the Sovereign Wealth Funds Generally Accepted Principles and
Practices, also known as ‘GAPP’ or ‘Santiago Principles’. As of today, these principles are the

leading international regulation applicable to SWFs.
D. SOVEREIGN WEALTH FUNDS: COMMON REGULATORY FRAMEWORKS

The Santiago Principles comprise 24 voluntary principles and best practices, each subject to
the SWF home country’s laws, regulations, requirements, and obligations.**® They have been
negotiated in the framework of the 2008 International Working Group of Sovereign Wealth

Funds (IWG), which comprised representatives from 25 member countries mandated by the

128 Monitor-FEEM, ‘Weathering the Storm: Sovereign Wealth Funds in the Global Economic Crisis of
2008 - SWF Annual Report 2008’ (April 2009) 4
<https://bafficarefin.unibocconi.eu/sites/default/files/media/attach/2008-SWF-Annual-Report.pdf> accessed 24
January 2023.

129 To counter such argumentation, SWFs tried to stay ‘under the radars’ as much as possible with their
investment strategy and started joining forces to build a common regulatory framework to foster transparency and
legitimacy in the eyes of Western countries. The regulatory endeavour embarked by SWFs in 2008 was primarily
set in motion by the political backlash received related to the many concerns of host states regarding their national

security vis-a-vis SWFs strategic investment strategies.

130 The International Working Group of Sovereign Wealth Funds (IWG) (n 78). See, inter alia, the
definition provided by the Sovereign Wealth Funds Institute (SWFI), ‘What Is a Sovereign Wealth Fund?’
<https://www.swfinstitute.org/research/sovereign-wealth-fund> accessed 20 February 2021. See OECD,
‘Investment Newsletter’ (October 2007) issue 5 <http://www.oecd.org/daf/inv/investment-policy/39534401.pdf>
accessed 20 February 2021.
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International Monetary Fund (IMF) and served as its Secretariat.'*! Such negotiations brought
representatives from several SWFs, the OECD, and the World Bank to devise a commonly
accepted legal benchmark for SWFs to boost their legitimacy worldwide. %2

These principles are divided into three key areas relating to SWFs: (i) legal framework,
objectives, and coordination with macroeconomic policies (principles 1 to 5); (ii) institutional
framework and governance structure (principles 6 to 17); and (iii) investment and risk
management framework (principles 18 to 23).1% This initiative has provided SWFs with a
standard international regulatory framework to enhance international transparency. As put by
the IFSWF, ‘[t]he essence of the Santiago Principles is that sovereign wealth funds are run for

long-term economic purposes, with appropriate governance and investment disciplines’.***

Overall, as mentioned, the Santiago Principles aim to set up a general framework for
SWFs in terms of transparency and disclosure. The Principles require governments to share
their SWFs legal basis and institutional design. Specifically, Principle 1 States that the legal
framework for the SWF should be sound and support its effective operation and the
achievement of its stated objective(s) and that the legal framework should ensure the legal

soundness of the SWF and its transactions.3°

181 As of April 2009, in furtherance of the so-called ‘Kuwait Declaration’, the IWG was replaced by the
IFSWF.

132 Namely: Australia, Azerbaijan, Bahrain, Botswana, Canada, Chile, China, Equatorial Guinea, Iran,
Ireland, South Korea, Kuwait, Libya, Mexico, New Zealand, Norway, Qatar, Russia, Singapore, Timor-Leste,
Trinidad & Tobago, the United Arab Emirates, the United States, and Vietnam. Saudi Arabia, the OECD, and the
World Bank participate as permanent observers. See IMF, ‘International Working Group of Sovereign Wealth

Funds is Established to Facilitate Work on Voluntary Principles’ (1 May 2008) Press Release No 08/97.
133 The 24th principle of the Santiago Principles pertains to their implementation.

134 [FSWF, ‘Implementing the Santiago Principles: 12 Case Studies: From Demonstrating Commitment to
Creating Value’ <https:/www.ifswf.org/sites/default/files/IFSWF_CaseStudies_Nov2016_0.pdf> accessed 20
May 2023.

135 Santiago Principles number 1. Also is worth mentioning that Principle 3 states that where the SWFs
activities have significant direct domestic macroeconomic implications, those activities should be closely
coordinated with the domestic fiscal and monetary authorities, to ensure consistency with the overall

macroeconomic policies.
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By way of example, according to Principle 1, the key features of the SWF legal basis and
structure, as well as the legal relationship between the SWF and other State bodies, should be
publicly disclosed. Principle 4 establishes clear and publicly disclosed policies, rules,
procedures, or arrangements concerning the SWF general approach to funding, withdrawal, and
spending operations. Furthermore, the source of SWF funding as the general approach to
withdrawals from the SWF and spending on behalf of the government should be publicly
disclosed. Principle 5 even establishes that the relevant statistical data pertaining to the SWF
should be reported on a timely basis to the owner, or as otherwise required, for inclusion where

appropriate in macroeconomic data sets.

Principle 6 States that the governance framework for the SWF should be sound and
establish a clear and compelling division of roles and responsibilities to facilitate accountability
and operational independence in the management of the SWF to pursue its objectives. Principle
7 requires the owner to set the objectives of the SWF, appoint the members of its governing
body(ies) following clearly defined procedures, and exercise oversight over the SWF’s
operations. Principle 8 sets that the governing body(ies) should act in the best interests of the
SWF, and have a clear mandate and adequate authority and competency to carry out its

functions.

Notwithstanding their sensible objectives, such principles have been criticised for being
discretionary and vaguely drafted, carrying little to no persuasive power over their sovereign
drafters.3® Yet, it must be noted that their vague and broad wording reflects their aspirational
character to become universally achievable, regardless of States’ level of economic
development. Besides, as is often true in international law, a soft law approach is sometimes
the only feasible option. Indeed, although such principles have not been drafted as detailed
rules, they likewise do not amount to a conventional self-regulatory system or code of

conduct.®” This is precisely why such a framework has been rightly described as ‘a sui generis,

1% Jiangyu Wang, ‘State Capitalism and Sovereign Wealth Funds: Finding a “soft” Location in
International Economic Law’ in Chin L Lim (ed), Alternative Visions of the International Law on Foreign

Investment (Cambridge University Press 2016), 403.

137 So preserving their ability to serve as a useful framework that could, with time, evolve into a rule-

oriented process.
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ad hoc, multi-level, rule-oriented governance network process’.13 In other words, the Santiago
Principles are at least a first attempt to form an international set of agreed principles and
guidelines, aiming to form consensus and establish a common discourse around the activities

carried out by SWFs. If seen from a work-in-progress perspective, this is far from meaningless.

At least at the early stage of the Principles enactment, several analyses have pointed to
the ‘uneven’ implementation of the Santiago Principles across their signatories.'3® The Carnegie
Endowment’s Santiago Compliance Index concluded that it was possible to divide the
signatories into four groups of countries based on their implementation of the Principles.
According to such Index, democratic countries such as Norway and Australia performed the
highest in compliance.*® By contrast, always in terms of compliance, the bottom 20% were
SWFs from countries without solid democratic institutions, such as Russia, Kuwait, and

Qatar.}#

From this, it was inferred that the political framework of the SWFs sponsoring countries
‘provided a better explanation of compliance than the maturity of the fund or level of the
owner’s economic development’.*#? The study also speculated that implementing international
guidelines may even prompt democratic feedback results in host counties. DeSouza and

Reisman find that one takeaway of such a study might be that international legal regimes are an

138 Joseph J Norton, ‘The 'Santiago Principles' for Sovereign Wealth Funds: A Case Study on International

Financial Standard-Setting Processes’ (2010) 13(3) Journal of International Economic Law 645.

139 Patrick DeSouza and W. M Reisman, ‘Sovereign Wealth Funds and National Security’ in Karl P
Sauvant, Lisa E Sachs and Jongbloed, Wouter P.F. Schmit Jongbloed (eds), Sovereign investment: Concerns and
policy reactions (Oxford University Press 2012) 289. See, also SWFI, ‘Linaburg-Maduell Transparency Index
(LMTIy <https://www.swfinstitute.org/research/linaburg-maduell-transparency-
index#:~:text=The%20Linaburg%2DMaduell%20transparency%20index%20is%20a%20method%200f%20rati
ng,funds%20t0%20show%%20their%20intentions.> accessed 9 March 2023. See also Sven Behrendt, ‘Sovereign
Wealth Funds and the Santiago Principles: Where Do They Stand?’ [2010] Carnegie Endowement for
International Peace 1 <https://www.jstor.org/stable/resrep13033> accessed 9 March 2023, 5.

190 SWFI (n 139).
141 i,

142 Sven Behrendt (n 139), 12.
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important complement ‘to any national security approach in finding the right balance for

macroeconomic adjustment processes’.}*®

Lastly, it is important to stress that the Santiago Principles do not directly refer to the
concepts such as ethics or sustainable development, which may be sensitive notions and
objectives for many SWFs with intergenerational ambitions. However, they mention values
other than profit insofar that SWFs can exclude investments based on social, environmental,
and ethical grounds, so long as such considerations are clearly explained and publicly
disclosed.'** This entails a deficiency of direct protection of non-commercial considerations
within the context of SWFs’ international main set of general standards. However, as
mentioned, these principles seem structured in such a way as to be open for further
development, almost resembling a starting point for discussion rather than a final version of

SWFs self-regulation.

This, in turn, may beg the question as to whether interests other than financial
maximization might be envisaged as an ongoing dialogue in the context of SWFs’ role in the
international financial and economic systems. Indeed, as it has been pointed out, further
developments in this direction are not to be categorically excluded.**® This may be inferred by
a general trend SWFs have displayed, increasingly addressing sustainable development and
sustainability issues in their investment agendas and by promoting international initiatives akin
to the 2018 One Planet SWF Summit initiative to scale up climate change concerns within

SWFs investment strategies.4®

143 DeSouza and Reisman (n 139) 289.

144 Though SWFs’ priority remains the maximisation of risk-adjusted financial returns in a manner
consistent with their investment policy, and based on economic and financial grounds, see IFSWF, ‘The Origin

of the Santiago Principles’ (n 130) Principle 19.
145 See Norton (n 138).

146 See Bianca Nalbandian, ‘The Relevance of the Green Swan Risk: Accounting for Climate Change in
the Legal Framework of Sovereign Investors’ in Panagiotis Delimatsis and others (eds), State Capitalism and
International Investment Law (Studies in international trade and investment law vol 28. Hart Publishing an imprint
of Bloomsbury Publishing 2023).
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E. SOVEREIGN WEALTH FUNDS: TAXONOMY AND CLASSIFICATIONS
1. Definitions

As pointed out by the Santiago Principles, SWFs are commonly established out of balance of
payments surpluses, official foreign currency operations, the proceeds of privatisations, fiscal
surpluses, and/or receipts resulting from commodity exports’.*’” These main SWF
characteristics are, in turn, reiterated in the plurality and diversity of existing definitions.
Indeed, if one were to attempt to define a SWF, it would have to pick amongst the many
provided by international financial institutions as by academics throughout the fields of political
science, business and economics and law.'*® As one SWF differs considerably from the other
in terms of structure, mandate, purpose, Stated policy objectives, investment strategy, and asset
allocation, there is a struggle to find a one-fits-all label.**°

In the refined words of Bodeau-Livinec, the history of SWFs definitions is ‘stuttering’ at
its best.'® No single, all-encompassing definition captures the juridical phenomenon of

SWFs.1! Academics from all fields agree that finding a standard definition of SWFs remains

147 See IFSWF, ‘Sovereign Wealth Funds: Generally Accepted Principles and Practices — ‘Santiago
Principles”’ (October 2008) Appendix L para 2
<https://lwww.ifswf.org/sites/default/files/santiagoprinciples 0 0.pdf> accessed 20 September 2019.

148 \We will provide for only some selected definitions in this section. For an exhaustive list of all the most

prominent definitions of SWFs please see Annex .

149 Bortolotti, Fotak and Megginson (n 117). See also Al-Hassan and others (n 78). See also Andrew
Rozanov, ‘Definitional Challenges of Dealing with Sovereign Wealth Funds’ (2011) 1(2) Asian Journal of
International Law 249.

150 pierre Bodeau-Livinec (ed), Les fonds souverains : entre affirmation et dilution de I’Etat face a la
mondialisation (8, Editions A. Pedone 2014), 10.

151 ibid.
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critical for regulating such entities.’® Indeed, defining SWFs would assist in adequately
designing a regulatory framework for their operations.>®

In this variegation, we observe how, depending on the specific aspect(s) one decides to

focus on, the SWF definition, in turn, may (at least slightly) change.

Prominent scholarship in political science defines SWFs as a mechanism by which the
State can directly access global financial markets, thus providing a certain, if relative, financial
influence in the international political economy.** In other words, SWFs can be seen as special-
purpose vehicles that allow governments to tap into the power of global financial markets.!>
Clearly, such a definition seems to focus on the overarching political purpose of these funds

vis-a-Vis their sponsoring governments.

In the legal field, Bassan defines SWFs based on mainly two elements: the ownership of
the fund — which he linked to the fund’s legal personality, governance — and accountability and
purposes.t®® Specifically, he maintains that SWFs are funds established, owned and operated

by local or central governments, ‘which investment strategies include the acquisition of equity

152 <[iIn order to decide if — and how — a phenomenon should be regulated, it must first be qualified” and
that ‘[t]herefore, the definition of SWFs is the pre-requirement for the development of rules governing both their
activities and host-state measures’, Fabio Bassan, ‘Host States and Sovereign Wealth Funds, between National

Security and International Law’ [2010] European Business Law Review, 165, 170.

153 Michail Dekastros, ‘Sovereign Wealth Funds in International Economic Law’ (European University

Institute 2016).

154 Jagdeep Singh Bachher, Adam D Dixon and Ashby H B Monk, The New Frontier Investors: How
Pension Funds, Sovereign Funds, and Endowments are Changing the Business of Investment Management and

Long-Term Investing (Palgrave Macmillan 2016), 5-6.

1% Gordon L Clark, Adam D Dixon and Ashby H B Monk, Sovereign Wealth Funds: Legitimacy,
Governance, and Global Power (Princeton university press 2017), 3. See also Karl P Sauvant, Lisa E Sachs and
Jongbloed, Wouter P.F. Schmit Jongbloed (eds), Sovereign investment: Concerns and policy reactions (Oxford
University Press 2012) 25.

1% Fabio Bassan, ‘Sovereign Wealth Funds: A Definition and Classification’ in Fabio Bassan (ed),

Research Handbook on Sovereign Wealth Funds and International Investment Law (Edward Elgar 2015), 45.
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interest in companies listed in international markets operating in sectors considered strategic

by their countries of incorporation’.*®’

It bears noting that such a definition merges the funds’ sovereign nature with the
commercial character of their purposes.®® Specifically, Bassan considered ‘purposes’ instead
of ‘activities’ since, according to this author, purposes influence investment activities.
Interestingly, Bassan’s define SWFs also by reference to their investment objectives, namely
companies operating in strategic sectors of the host State.?>® Therefore, following this line of
reasoning, for instance, if a State-owned fund invests in strategic assets, it can be considered a
SWEF. If a contrario, that fund does not invest in companies considered strategic by the host

States, it may be excluded from the SWF regulation.

Several of the first definitions provided by academics in business and economics focused
on one or more subjective elements of these funds rather than, for instance, on their objectives
and institutional framework.2%® This is the case provided by Rozanov, who defined SWFs as
‘by-product[s] of national budget surpluses, accumulated over the years due to favourable
macroeconomic, trade and fiscal positions, coupled with long-term budget planning and

spending restraint’. 16!

Other authors, such as Balding, focused on the sought returns defining a SWF as ‘a pool
of capital controlled by a government or government-related entity that invests in assets seeking

returns above the risk-free rate of return’.!®? In particular, this definition picks out three

137 ibid, 44.
138 ibid, 44.
159 ibid, 46.

160 See Chao Chen, ‘The Theoretical Logic of Sovereign Wealth Funds’ [16 June 16, 2009] SSRN
Electronic Journal <https://ssrn.com/abstract=1420618 or http://dx.doi.org/10.2139/ssrn.1420618> accessed 20
January 2023. See Annex .

161 Andrew Rozanov, ‘Who Holds the Wealth of Nations?’ (n 104) 52.

162 Christopher Balding, ‘Sovereign Wealth: The Role of State Capital in the New Financial Order’ [2011]
papersssrncom <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1141531.> accessed 20 January 2021. See

also, Stephen Grenville, ‘What is a Sovereign Wealth Fund?’ in Renée Fry, Warwick J McKibbin and Justin
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distinguishing elements of SWFs: (i) the fund’s nature as a pool of capital, intended in its broad
meaning not excluding entities with separate personality; (ii) the control ‘by a government or
government-linked entity similar in stature to an independent central bank’; (iii) the quest for
‘returns above the risk-free rate of returns’.%3 Of these three elements, Balding sees the third
element as the rationale for the existence of SWFs. 164

Cumming, Wood Filatotchev and Reinecke provide an inclusive definition of SWF. They
see SWFs as a category of alternative investors with public institutional status, an
intergenerational nature, and aimed at achieving the interests of the sponsoring country.®
SWEFs display two main generic characteristics: (a) they are usually owned by a State or a public
body (e.g., a central bank or a ministry); and (b) they adopt investment objectives, strategies
and practices typically of private financial institutions. Truman also described them as ‘separate

pools of government-owned or controlled assets that include some international assets’. 1%

Castelli and Scacciavillani state, as Balding and others, that SWFs may be commonly
referred to as investment vehicles or pools of assets owned and managed directly or indirectly

by governments.*6’

Beck and Fidora, two ECB researchers, defined SWFs based on three elements: (i) State
ownership; (ii) no or only very limited explicit liabilities; and, managed separately from official

foreign exchange reserves.!6®

O'Brien (eds), Sovereign Wealth: The Role of State Capital in the New Financial Order (Imperial College Press;
Distributed by World Scientific 2011).

163 Christopher Balding (n 162).
164 ibid.

185 Douglas Cumming, Geoffrey Wood, Igor Filatotchev, Juliane Reinecke, ‘Preface’ in Douglas
Cumming, Geoffrey Wood, Igor Filatotchev, Juliane Reinecke (ed), The Oxford Handbook of Sovereign Wealth
Funds (Oxford handbooks, First edition. Oxford University Press 2017).

186 Edwin M Truman, Sovereign Wealth Funds: Threat or Salvation? (Peterson Institute for International
Economics 2010)

167 Massimiliano Castelli and Fabio Scacciavillani (n 17) 10.

188 Michael Fidora and Roland Beck, ‘The Impact of Sovereign Wealth Funds on Global Financial Markets’
(2008) 43 Intereconomics 349. Bortolotti, Fotak and Megginson (n 117).
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In their survey, Bertolotti, Fotak and Megginson relied on a previous SWF definition
employed by the Sovereign Investment Lab.?%® They defined SWFs based on five criteria.
Specifically, a SWF is, first and foremost, an investment fund rather than an operating company.
Secondly, it is wholly owned by a sovereign government but organised separately from the
central bank or finance ministry to protect it from excessive political influence. Thirdly, the
fund makes international and domestic investments in various, sometimes risky, assets.
Fourthly, the fund is charged with seeking a commercial return. Lastly, the fund is a wealth
fund rather than a pension fund, ‘meaning that the fund is not financed with contributions from

pensioners and does not have a stream of liabilities committed to individual citizens’.1"°

However, these authors warrant that while this definition sounds clear-cut, ambiguities
remain. For instance, several funds headquartered in the UAE ‘are defined as SWFs, even
though these are organised at the Emirati rather than the federal level because the emirates are

the true decision-making administrative units’.}"*

In the field of economics, some academic and institutional definitions have focused on
the purposes of the funds rather than on their subjective elements. Indeed, Blundell-Wignall,
Yu-Wei Hu and Yermo regard SWFs as ‘pools of assets owned and managed directly or
indirectly by governments to achieve national objectives’. They observed that SWFs are usually
set up for several purposes, including the diversification of foreign exchange reserves or
commodity revenues’ returns, shielding national economies from fluctuations in commodity

prices and investing in external assets.!"

It is evident at this point how many of the characteristics employed by the definitions
illustrated above overlap. In this connection, Capape’ and Guerrero Blanco analysed 30 studies

on SWFs between 2007 and 2012 precisely with the intent of pinning down an overarching

169 See for instance in the Monitor-FEEM (n 128).
170 Bortolotti, Fotak and Megginson (n 117).
171 Javier Capapé Tomas Guerrero Blanco (n 106).

172 adrian Blundell-Wignall, Yu-Wei Hu and Juan Yermo, ‘Sovereign Wealth and Pension Fund Issues’
[2008] OECD Working Papers on Insurance and Private Pensions  <https://www.oecd-
ilibrary.org/content/paper/243287223503> accessed 20 September 2019.
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SWF definition.”® According to their findings, at least 19 of these provide a concise, systematic
definition and identified eleven criteria used by researchers when defining a SWF. Two of these
11 criteria seemed to be the most used or accepted ones. The first is that SWFs are investment
vehicles, and the second is that SWFs are ‘in the hands of governments’.1’* These two authors
stated that these two main characteristics are identified as the core of SWFs.1"® Moreover, their
survey addressed the type of entities not to be included in the SWF category (see Table 2).

Nevertheless, they also noticed that despite this general consensus among researchers on
these two criteria, 