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Abstract: Within the domain of social media influencer marketing, the issue of brands’ responsibility and liability when commissioning influencers to endorse their products has gained significant attention in recent years. As the use of influencers continues to grow and evolve, it becomes imperative to examine the role of brands in ensuring transparency and compliance with applicable rules. This Article illuminates the essential measures required to cultivate responsible and ethical practices within the influencer marketing ecosystem by analysing existing regulatory and platform governance frameworks, prominent case law, and diverse perspectives across jurisdictions. The underlying objective is to present the case for increased responsibility and liability of brands. 

I. Introduction
In recent years, social media influencer marketing has emerged as a prominent industry, revolutionising how brands connect with their target audience. Social media platforms have become fertile ground for influencers to engage and persuade consumers through sponsored content and endorsements. However, the rapid growth of this industry has raised concerns about transparency, consumer protection, and the need for regulatory measures.[footnoteRef:2] [2:  See, for instance, the contributions in Catalina Goanta and Sofia Ranchordás (eds), The Regulation of Social Media Influencers (Edward Elgar Publishing 2020).] 


While the existing literature has predominantly concentrated on regulating influencers and their disclosure practices regarding hidden marketing,[footnoteRef:3] there remains a significant knowledge gap concerning the role and regulation of brands in influencer marketing. One particular challenge lies in defining who qualifies as an advertiser, especially as both brands and influencers can assume the role of advertisers.[footnoteRef:4] The present Article narrows the scope to the specific complexities associated with brands hiring social media influencers to promote their products or services. By examining the responsibilities of brands in influencer marketing, the Article aims to address this critical area of inquiry and contribute to a comprehensive understanding of the multifaceted dynamics within the influencer marketing ecosystem. [3:  See, for example, Christine Riefa and Laura Clausen, ‘Towards Fairness in Digital Influencers’ Marketing Practices’ (2019) 8(2) Journal of European Consumer and Market Law 64; Felix Pflücke, ‘Making Influencers Honest: The Role of Social Media Platforms in Regulating Disclosures’ in Catalina Goanta and Sofia Ranchordás (eds), The Regulation of Social Media Influencers (Edward Elgar Publishing 2020); Joasia Luzak and Catalina Goanta, ‘#Paidpartnership Means More than Money Influencer Disclosure Obligations in the Aftermath of Peek & Cloppenburg’ (2022) 11(5) Journal of European Consumer and Market Law 188; Felix Pflücke, ‘Regulating Finfluencers’ (2022) 11(6) Journal of European Consumer and Market Law 212.]  [4:  See the figure of Catalina Goanta and Isabelle Wildhaber in the European Parliament report on influencers of 2022, based on their article from 2019: European Parliament, ‘The impact of influencers on advertising and consumer protection in the Single Market’ (European Parliament Policy Department for Economic, Scientific and Quality of Life Policies, March 2022) <https://www.europarl.europa.eu/RegData/etudes/ATAG/2022/703352/IPOL_ATA(2022)703352_EN.pdf> accessed 15 March 2023 (Figure 1: ‘Monetization Supply Chain’); Catalina Goanta and Isabelle Wildhaber, ‘In the Business of Influence: Contractual Practices and Social Media Content Monetisation’(2019) 91(4) Schweizerische Zeitschrift für Wirtschafts- und Finanzmarktrecht 346.] 


This Article explores the evolving landscape of influencer marketing and examines the case for increased responsibility and liability of brands. It delves into the crucial role brands play in providing guidance to influencers regarding disclosure practices and navigating the complexities of regulated or restricted products, outlining their liability and responsibility. By analysing the current regulatory frameworks, notable case law, and different jurisdictions’ perspectives, this Article sheds light on the necessary steps to foster responsible and ethical practices within the influencer marketing ecosystem.

The present Article proceeds as follows. Section II delves into influencer regulation, explicitly focusing on the disclosure requirements outlined in the Unfair Commercial Practices Directive (UCPD) and case law,[footnoteRef:5] Member State laws in Germany and Luxembourg, the approach of the United Kingdom before and after Brexit, and the role and practices of how platforms govern influencer marketing activities. Section III examines the current rules concerning the responsibility and liability of brands. Section IV then presents the case for increased responsibility and liability of brands because they are crucial in ensuring transparency and compliance with disclosure practices, particularly concerning regulated or restricted products. The Section argues that brands should contribute to a more compliant and ethical influencer marketing landscape. It suggests that brands should be required to provide comprehensive advice and educate influencers about product specific rules and potential consequences regarding the endorsed products, also advocating for increased responsibility and liability of brands. Section V provides an outlook and concluding remarks. [5:  Directive 2005/29 of 11 May 2005 concerning unfair business-to-consumer commercial practices in the internal market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council and Regulation (EC) No 2006/2004 of the European Parliament and of the Council (Unfair Commercial Practices Directive) [2005] OJ L 149/22; consolidated version, as amended by Directive (EU) 2019/2161 of 27 November 2019 amending Council Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 2011/83/EU of the European Parliament and of the Council as regards the better enforcement and modernisation of Union consumer protection rules [2019] OJ L 328/7.] 


II. Influencer Regulation 
Influencer marketing has become a prominent industry, prompting the need for regulatory frameworks to address various aspects of influencer activities. This Section delves into influencer regulation, explicitly focusing on the liability of compliance failures with disclosure requirements. It focuses on the Unfair Commercial Practices Directive, notable case law on the European Union (EU) and national level, and Member State laws in Germany and Luxembourg. Furthermore, it outlines the perspective of the UK, which followed and significantly shaped the UCPD until Brexit and might take a different route in the future. Additionally, this Section explores the restriction or ban on certain products within influencer marketing and the governance of influencers by platforms through private regulation, so-called content moderation policies.

1. European Union and National Level 
The Unfair Commercial Practices Directive rules apply, subject to a case-by-case assessment, to social media influencers if they are ‘acting for purposes relating to [their] trade, business, craft or profession’ or ‘in the name of or on behalf of a trader’.[footnoteRef:6] The European Commission guidance states that the size of the influencer’s audience is irrelevant as long as they ‘engage in such practices on a frequent basis’[footnoteRef:7] and gain ‘any form of consideration for the endorsement’.[footnoteRef:8]  [6:  Article 2(b) of the Unfair Commercial Practices Directive 2005/29/EC. Qualifying influencers as traders has been debated in, for instance, Rossana Ducato, ‘One hashtag to rule them all? Mandated disclosures and design duties in influencer marketing practices’ in Goanta and Ranchordás (n 1) and the Commission Notice – Guidance on the interpretation and application of Directive 2005/29/EC [2021] OJ C 526/1 (hereafter UCPD Commission Guidance of 2021) 26-27 and 97-99. The Commission’s guidance is not binding and leaves several issues out of the picture, see, e.g., Joasia Luzak, ‘Influencer marketing as a potentially unfair commercial practice: the Commission’s new guidance’ (2022) 20(2) Tijdschrift voor Consumentenrecht & Handelspraktijken 62-63.]  [7:  ibid (UCPD Commission Guidance of 2021) 27.]  [8:  UCPD Commission Guidance of 2021 98, citing Case C-371/20 Peek & Cloppenburg KG [2021] ECLI:EU:C:2021:674 paras 41, 46, and 47. For a detailed account regarding the issue of defining influencers as traders, see Julie Kerckaert, ‘#NoFilter? The Application of the Unfair Commercial Practices Directive and the Role of Soft Law in the Context of Influencer Marketing’ (2023) 31(2/3) European Review of Private Law 525-531, 540. ] 


The UCPD, a maximum harmonisation Directive,[footnoteRef:9] encompasses all facets of influencer activities concerning hidden marketing.[footnoteRef:10] Under the Directive’s exhaustive ‘black list’ (Article 5 in connection with Annex I),[footnoteRef:11] which provides no judicial discretion,[footnoteRef:12] influencers must label sponsored content (Section 11)[footnoteRef:13] and must not represent themselves as consumers (Section 22).[footnoteRef:14] The 2019 amendment to the Directive,[footnoteRef:15] not adopted by the UK, introduced a provision explicitly prohibiting engagement in activities related to posting fraudulent consumer reviews or falsely presenting oneself as a consumer (new Section 23c).[footnoteRef:16] Courts might declare practices that fall outside of the Directive’s ‘black list’ unfair under general provisions, such as misleading actions,[footnoteRef:17] misleading omissions,[footnoteRef:18] aggressive commercial practices,[footnoteRef:19] use of harassment, coercion and undue influence,[footnoteRef:20] or violate professional diligence.[footnoteRef:21] These provisions protect consumers by ensuring transparency, although some argue that the current framework does not go far enough.[footnoteRef:22] For instance, Christine Riefa and Laura Clausen argue for a positive duty to trade fairly.[footnoteRef:23] [9:  Recitals 11 and 12 of the Unfair Commercial Practices Directive 2005/29/EC.]  [10:  Article 4 of the Unfair Commercial Practices Directive 2005/29/EC. Pflücke (n 2 (2020)) 302-303; Section 4.2.6 of the UCPD Commission Guidance of 2021. ]  [11:  Transposed by § 3 of the German Act Against Unfair Competition (UWG); Article L. 122-1 of the Luxembourg Consumer Code (Code de la consommation); Section 3 of the Consumer Protection from Unfair Trading Regulations 2008. Pflücke (n 2 (2022)) 215-217.]  [12:  See, e.g., Stephen Weatherill, EU Consumer Law and Policy (Edward Elgar Publishing 2013) 239-242.]  [13:  Section 11 of the Annex I to the Unfair Commercial Practices Directive 2005/29/EC provides: ‘Using editorial content in the media to promote a product where a trader has paid for the promotion without making that clear in the content or by images or sounds clearly identifiable by the consumer (advertorial). This is without prejudice to Council Directive 89/552/EEC (1).’ The provision is transposed by Point 11 of the Annex to § 3(3) of the German Act Against Unfair Competition (UWG); Article L. 122-4 Point 11 of the Luxembourg Consumer Code (Code de la consommation); Schedule 1 Paragraph 11 of the Consumer Protection from Unfair Trading Regulations 2008. Case C-371/20 Peek & Cloppenburg KG [2021] ECLI:EU:C:2021:674 defined ‘editorial content’ broadly (para 49); see also the interpretation in Section 4.2.6 of the UCPD Commission Guidance of 2021.]  [14:  Section 22 of the Annex I to the Unfair Commercial Practices Directive 2005/29/EC provides: ‘Falsely claiming or creating the impression that the trader is not acting for purposes relating to his trade, business, craft or profession, or falsely representing oneself as a consumer.’ The provision is transposed by Point 23 of the Annex to § 3(3) of the German Act Against Unfair Competition (UWG); Article L. 122-4 Point 11 of the Luxembourg Consumer Code (Code de la consommation); Schedule 1 Paragraph 22 of the Consumer Protection from Unfair Trading Regulations 2008.]  [15:  Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November 2019 amending Council Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 2011/83/EU of the European Parliament and of the Council as regards the better enforcement and modernisation of Union consumer protection rules [2019] OJ L 328/7.]  [16:  Section 23c of the Annex I to the Unfair Commercial Practices Directive 2005/29/EC (2019 amendment) provides: ‘Submitting or commissioning another legal or natural person to submit false consumer reviews or endorsements, or misrepresenting consumer reviews or social endorsements, in order to promote products.’ The provision is transposed by Point 23c of the Annex to § 3(3) of the German Act Against Unfair Competition (UWG); Article L. 122-4 Point 26 of the Luxembourg Consumer Code (Code de la consommation).]  [17:  Article 6 of the Unfair Commercial Practices Directive 2005/29/EC. § 5 of the German Act Against Unfair Competition (UWG); Article L. 122-2 of the Luxembourg Consumer Code (Code de la consommation); Section 5 of the Consumer Protection from Unfair Trading Regulations 2008.]  [18:  Article 7 of the Unfair Commercial Practices Directive 2005/29/EC. § 5a of the German Act Against Unfair Competition (UWG); Article L. 122-3 of the Luxembourg Consumer Code (Code de la consommation); Section 6 of the Consumer Protection from Unfair Trading Regulations 2008.]  [19:  Article 8 of the Unfair Commercial Practices Directive 2005/29/EC. § 4a of the German Act Against Unfair Competition (UWG); Article L. 122-5 of the Luxembourg Consumer Code (Code de la consommation); Section 7 of the Consumer Protection from Unfair Trading Regulations 2008.]  [20:  Article 9 of the Unfair Commercial Practices Directive 2005/29/EC. § 4a of the German Act Against Unfair Competition (UWG); Article L. 122-6 of the Luxembourg Consumer Code (Code de la consommation); Section 7 of the Consumer Protection from Unfair Trading Regulations 2008.]  [21:  Article 5(2)(a) of the Unfair Commercial Practices Directive 2005/29/EC. § 3(2) of the German Act Against Unfair Competition (UWG); Article L. 122-1(2)(a) of the Luxembourg Consumer Code (Code de la consommation); Section 3(3)(a) of the Consumer Protection from Unfair Trading Regulations 2008.]  [22:  See, for instance, Riefa and Clausen (n 2); Luzak and Goanta (n 2); and Pflücke (n 2).]  [23:  Riefa and Clause (n 2) 73-74.] 


Specific products within influencer marketing may face restrictions or even bans. For example, advertising financial products is strictly regulated[footnoteRef:24] because misleading information may harm consumers and the local and international capital markets.[footnoteRef:25] In most jurisdictions, the gambling sector faces more stringent regulations and often experiences a near-complete ban due to concerns about addictive behaviour and the potential exploitation of vulnerable individuals.[footnoteRef:26] These restrictions and bans underscore the significance of considering the nature of the promoted products and implementing appropriate regulations to safeguard consumer interests. [24:  See, e.g., Pflücke (n 2).]  [25:  Felix Pflücke, ‘Protecting Consumers and Capital Markets in the Age of Social Media: the Case of Finfluencers’ (Oxford Business Law Blog, 19 April 2023) <https://blogs.law.ox.ac.uk/oblb/blog-post/2023/04/protecting-consumers-and-capital-markets-age-social-media-case-finfluencers> accessed 29 May 2023; Felix Pflücke, ‘Rethinking the Regulation of Financial Influencers’ (Verfassungsblog, 23 May 2023) <https://verfassungsblog.de/finfluencers/> accessed 29 May 2023.]  [26:  See, for instance, the guidance by the Advertising Standards Authority: Advertising Standards Authority, ‘Gambling, betting and gaming: Appeal to children’ (Advertising Standards Authority, 9 May 2023) <https://www.asa.org.uk/advice-online/betting-and-gaming-appeal-to-children.html> accessed 26 May 2023.] 


Member States are in charge of enforcing the national rules implementing the Unfair Commercial Practices Directive,[footnoteRef:27] and influencer regulation has been shaped by notable case law on the national level, particularly in Germany and the United Kingdom.[footnoteRef:28] These cases have provided insights into how influencers should disclose sponsored content effectively. By examining the legal precedents and best practices established through these cases, jurisdictions can refine how they apply the national rules implementing the UCPD and provide more precise guidance to influencers regarding disclosure practices. The evolving nature of case law demonstrates the ongoing efforts to strike a balance between protecting consumers and fostering new influencer marketing practices. In the United Kingdom, the Advertising Standards Authority (ASA) already cracked down on influencers failing to disclose hidden marketing almost a decade ago.[footnoteRef:29] In Germany, the courts focused on when and especially how to disclose hidden marketing.[footnoteRef:30] For instance, the German Federal Court ruled that tagging the brand in the picture containing promotional content is insufficient.[footnoteRef:31] National regulators, like the German Media Authority,[footnoteRef:32] the Luxembourgish ALIA,[footnoteRef:33] or the ASA in the United Kingdom[footnoteRef:34] oversee and regulate influencers. The German Media Authority and the ASA have also issued guidance on how they interpret the applicable rules;[footnoteRef:35] the ASA has furthermore conducted and published influencer monitoring studies on compliance.[footnoteRef:36] In the United Kingdom, which has significant self-regulation measures, the Advertising Standards Authority places influencers continuously failing to comply under constant monitoring. The compliance team of the ASA first contacts influencers and then puts repeat offenders under tight supervision. The list of monitored influencers is constantly updated and published online to raise public awareness.[footnoteRef:37] [27:  Article 11 of the Unfair Commercial Practices Directive 2005/29/EC.]  [28:  Pflücke (n 2(2020)) 305-307 and Pflücke (n 2(2022)) 215-217.]  [29:  Advertising Standards Authority adjudication against Mondelez UK Ltd of 26 November 2014 (A14-275018).]  [30:  For example, Oberlandesgericht (OLG) Celle of 8 June 2017, 13 U 53/17, NJW-RR 2018, 42; Landgericht (LG) Hagen of 13 September 2017, 23 O 30/17, NJW-RR 2018, 170; Landgericht (LG) Berlin of 24 May 2018, 52 O 101/18, MMR 2018, 543 and Kammergericht (KG) of 8 January 2019, 5 U 83/18, MDR 2019, 363; Bundesgerichtshof (BGH) of 9 September 2021, I ZR 90/20, I ZR 125/20, I ZR 126/20, NJW 2021, 3450. Pflücke (n 2(2020)) 305-306; Pflücke (n 2(2022)) 216.]  [31:  Bundesgerichtshof (BGH) of 9 September 2021, I ZR 90/20, ECLI:DE:BGH:2021:090921UIZR90.20.0.]  [32:  Die Medienanstalten, ‘Leitfaden der Medienanstalten: Werbekennzeichnung bei Online-Medien‘ (Die Medienanstalten, May 2023) <https://www.die-medienanstalten.de/fileadmin/user_upload/die_medienanstalten/Service/Merkblaetter_Leitfaeden/Leitfaden_Werbekennzeichnung_Online-Medien_vers_23.pdf> accessed 2 June 2023.]  [33:  Autorité luxembourgeoise indépendante de l'audiovisuel (ALIA), ‘Décisions’ (Autorité luxembourgeoise indépendante de l'audiovisuel, September 2023) <https://alia.public.lu/publications/decisions/> accessed 2 June 2023.]  [34:  Advertising Standards Authority, ‘Making ads clear: The challenge for advertisers and vloggers’ (Advertising Standards Authority, 26 November 2014) <https://www.asa.org.uk/news/making-ads-clear-the-challenge-for-advertisers-and-vloggers.html> accessed 28 May 2023.]  [35:  Footnotes 31 and 33.]  [36:  Advertising Standards Authority, ‘Influencer Ad Disclosure on Social Media: A report into Influencers’ rate of compliance of ad disclosure on Instagram’ (Advertising Standards Authority, 18 March 2021) <https://www.asa.org.uk/static/dd740667-6fe0-4fa7-80de3e4598417912/Influencer-Monitoring-Report-March2021.pdf> accessed 28 May 2023.]  [37:  Advertising Standards Authority, ‘Non-compliant social media influencers’(Advertising Standards Authority, 2023) <https://www.asa.org.uk/codes-and-rulings/non-compliant-social-media-influencers.html> accessed 6 June 2023.] 


Despite the maximum harmonisation approach to establish consistent rules across Member States, the initial version of the Unfair Commercial Practices Directive left the levels of penalties to the Member States.[footnoteRef:38] However, the EU reformed the UCPD in 2019 and harmonised the penalties.[footnoteRef:39] After leaving the EU, the UK has the freedom to shape its influencer marketing rules, potentially adopting a similar approach to the EU or exploring new and divergent strategies. As shown above, the UK has opted not to follow the EU’s approach to amend the ‘black list’ of the UCPD. [38:  Article 13 of the Unfair Commercial Practices Directive 2005/29/EC (initial version from 2005). Pflücke (n 2(2020)) 305.]  [39:  Article 13 of the Unfair Commercial Practices Directive 2005/29/EC (new provision in the consolidated version of 2019).] 


2. Platform Governance Level
In influencer marketing, social media platforms play a significant role in governance through private regulations. While platforms are responsible for creating an environment that encourages lawful and ethical practices, they are not expected to monitor every piece of content published by influencers actively. Most platforms have clear guidelines and policies for influencers to follow, promoting transparency and disclosure and aligning with applicable rules.[footnoteRef:40] These private regulations, often called community or content moderation policies, serve as an additional layer of governance to supplement existing legal frameworks and foster responsible and ethical influencer marketing practices. Platforms can also ‘gold plate’ applicable legal rules, i.e., provide stricter rules than required under national law. Examining the content moderation policies showed interesting findings. Some platforms do not address hidden marketing in their platform guidelines,[footnoteRef:41] while others go beyond the applicable rules and ban certain practices and products.[footnoteRef:42] For instance, a platform banned certain financial advertising in Luxembourg without any legal justification.[footnoteRef:43] Luxembourg’s perspective showcases how platforms can voluntarily implement stricter measures, and Section III (2) will reveal whether and how it impacts brands hiring influencers to endorse their products. It is also noteworthy that platforms are not required to monitor the content they host actively, but platforms must remove illegal content once they become aware of it.[footnoteRef:44] In addition, platforms must foster compliance with EU and national law according to the Audiovisual Media Services Directive, for instance, with a disclosure tool for hidden marketing.[footnoteRef:45] [40:  See the content analysis of social media content moderation policies in Pflücke (n 2 (2020)). ]  [41:  Pflücke (n 2 (2020)) 312-322.]  [42:  Pflücke (n 2 (2022)) 219-222.]  [43:  Pflücke (n 2 (2022)) 221-222.]  [44:  Article 14 of the e-Commerce Directive 2000/31/EC, now Article 8 of the Digital Services Act Regulation 2022/2065/EU. See also case C-18/18 Eva Glawischnig-Piesczek v Facebook Ireland Limited [2019] ECLI:EU:C:2019:821. Directive (EC) 2000/31 of 8 June 2000 on certain legal aspects of information society services, in particular electronic commerce, in the Internal Market (‘Directive on electronic commerce’) [2000] OJ L 178/1. Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022 on a Single Market For Digital Services and amending Directive 2000/31/EC (Digital Services Act) [2022] OJ L 277/1. Pflücke (n 2 (2022)) 218-219. See, e.g., Tobias Lutzi ‘Liability for Internet Activities in EU Private International Law’ in Private International Law Online: Internet Regulation and Civil Liability in the EU (Oxford University Press 2020).]  [45:  Article 28b(3)(c) of Directive 2010/13/EU of 10 March 2010 on the coordination of certain provisions laid down by law, regulation or administrative action in Member States concerning the provision of audiovisual media services (Audiovisual Media Services Directive) [2010] OJ L 95/1, as revised in 2018; UCPD Commission Guidance of 2021 99. For a detailed examination of the interplay between the E-Commerce Directive and the Audiovisual Media Services Directive, see Valerie Verdoodt and Nadia Feci, ‘Digital Influencers and Vlogging Advertising: Calling for Awareness, Guidance and Enforcement’ (2019) 1 Auteurs & Media section 3.1.] 

III. Responsibility and Liability of Brands
In the dynamic landscape of influencer marketing, regulators have focused extensively on ensuring that influencers disclose any hidden marketing practices. However, as pointed out above, there is little literature concerning the role and regulation of brands hiring influencers to endorse their products. Understanding the legal framework is crucial in determining the extent of their responsibility and liability and whether the current approach suffices.

This Section explores the complexities associated with brands hiring influencers. Within this context, several crucial aspects demand examination, including the responsibility and liability of brands under European Union and national law, contractual agreements between social media platforms and brands, and the effectiveness of exclusion of liability clauses in brand-and-influencer contracts. 

1. Responsibility and Liability under European Union and National Law
The first fundamental question revolves around the scope of national rules implementing the UCPD and whether they encompass brands. The UCPD considers brands to be traders because they are ‘acting for purposes relating to his trade, business, craft or profession’,[footnoteRef:46] and infringements of any commercial activities the Directive covers may trigger liability or joint liability with influencers.[footnoteRef:47] However, the consumer organisation BEUC has called the EU to clarify the rules in the UCPD. In particular, the UCPD should specifically state that influencers, agencies, and brands have ‘joint and several liability.’[footnoteRef:48] [46:  Article 2(b) of the Unfair Commercial Practices Directive 2005/29/EC. UCPD Commission Guidance of 2021, 26-27 and 97-99.]  [47:  UCPD Commission Guidance of 2021, 26 and 98.]  [48:  BEUC, ‘From influence to responsibility. Time to regulate influencer marketing’ (BEUC, 7 July 2023) <https://www.beuc.eu/sites/default/files/publications/BEUC-X-2023-093_From_influence_to_responsibility_Time_to_regulate_influencer-marketing.pdf> accessed 28 November 2023, 19 (recommendation 1).] 

The second fundamental question pertains to the legal obligation of brands to provide social media influencers with legal advice when engaging their services for product or service endorsements. The answer to this question is clear: brands bear no mandatory duty to extend legal advice to influencers, regardless of the product or service and the size of the influencer’s business. This lack of obligatory guidance originates from the Unfair Commercial Practices Directive’s framework, which deems the brand-influencer relationship as a business-to-business arrangement, notwithstanding micro-influencers’ inclusion.[footnoteRef:49] Consequently, the current regulatory landscape does not impose any legal obligation on brands to provide guidance to influencers or ensure compliance, owing to the underlying commercial nature of their contractual engagement.[footnoteRef:50]  [49:  Pflücke (n 2 (2020)) 303-305.]  [50:  The consumer organisation BEUC has called the EU to impose a duty on brands to monitor influencer’s compliance, BEUC (n 47) 19 (recommendation 2).] 


The third crucial question revolves around how brands’ control over hidden marketing by influencers amplifies their liability and responsibility. Brands may be liable depending upon the degree of editorial control exerted over the commercial communication influencers disseminate. An illustrative case brought before the Advertising Standards Authority is a suitable example.[footnoteRef:51] The influencers instructed and remunerated by Mondelez UK Ltd to undertake an Oreo biscuit-eating challenge violated their legal obligations because most influencers failed to label it as hidden marketing. The Advertising Standards Authority noted that the brand holds responsibility and liability in this case but did not fine the influencers or brand. In another case, the Advertising Standards Authority determined that the examination of the technical details of the product alone did not signify editorial control.[footnoteRef:52] However, the ASA noted that the influencer was contractually obligated to conduct the competition and include the ‘unboxing’ segment in the video. Additionally, the contract stipulated that the content and subject of the videos should be mutually agreed upon in advance. Based on these contractual obligations, the Advertising Standards Authority concluded that the brand had exerted editorial control over the content. The two cases underscore the potential attribution of responsibility and liability to brands based on their editorial control over social media influencers. However, the European Commission outlined in their guidance on the Unfair Commercial Practices Directive that editorial control is not decisive in whether the rules apply but is a factor in determining brands’ liability, especially under Article 5 (professional diligence).[footnoteRef:53] The guidance also clarifies that influencers pretending to act on behalf of the trader are solely liable for their actions.[footnoteRef:54] [51:  Advertising Standards Authority adjudication against Mondelez UK Ltd of 26 November 2014 (A14-275018).]  [52:  Advertising Standards Authority adjudication against Wahoo Fitness (UK) Ltd of 7 March 2018 (A17-384991).]  [53:  UCPD Commission Guidance of 2021, 98.]  [54:  ibid] 


The fourth question delves into brands’ legal responsibility and liability for certain products subject to restrictions or bans. Brands must refrain from engaging social media influencers to promote banned products or they can be held jointly liable under the UCPD. A prime example of potential liability arises when influencers endorse illicit products, such as unregulated gambling sites,[footnoteRef:55] causing liability for influencers and brands. Despite many EU-wide restrictions on services and products, it is noteworthy that product bans predominantly manifest at the national level rather than within the framework of the European Union, thereby resulting in fragmentation within the Digital Single Market. Influencers and brands can be held accountable for incorrectly promoting restricted or banned products. [55:  See, e.g., § 284 (1) and (4) of the German Penal Code (StGB). Furthermore, the Advertising Standards Authority also provides in their guidance that brands should not commission influencers for gambling content in case their following of under -18s is more than 25 per cent of the audience: Advertising Standards Authority, Regulatory Statement: gambling advertising guidance (Advertising Standards Authority, April 2019) <https://www.asa.org.uk/static/uploaded/9ee3f18a-569e-430b-b17e328a83d449a0.pdf>  accessed 30 May 2023.] 


The fifth question concerns exclusion of liability clauses in brand-influencer contracts. These clauses aim to protect brands from potential legal claims and liabilities that might emerge from content generated by influencers. However, their effectiveness warrants careful examination, particularly in cases involving regulated or restricted products, such as financial products and gambling. The unique nature of these products and their associated legal and ethical considerations may impede the validity of exclusion of liability clauses. It is important to note that the national rules transposing the Unfair Contract Terms Directive only apply to business-to-consumer contracts.[footnoteRef:56] Therefore, the national rules may not apply to the contractual relationship between brands and influencers, as it is typically considered a business-to-business arrangement.[footnoteRef:57] However, some Member States have exceeded the minimum harmonisation nature of the Directive and extend the scope to business-to-business transactions, potentially subjecting brands to additional regulatory obligations and limitations.[footnoteRef:58] Considering the enforceability of exclusion of liability clauses, assessing their fairness under general principles is crucial.[footnoteRef:59] These clauses typically impose a one-sided obligation, absolving brands of liability while potentially placing an undue burden on influencers. Depending on the nature of the clause, it may be deemed unfair under the general test of fairness. In particular, if it creates an imbalanced distribution of responsibilities and risks, e.g., for advertising a restricted or banned product/service. In certain circumstances, brands may successfully exclude liability towards influencers through contractual agreements. Nonetheless, regulators can always hold brands liable under the national rules implementing the UCPD and other statutory rules. [56:  Article 1(1) of the Unfair Contract Terms Directive 93/13/EEC. Council Directive (EEC) 93/13 of 5 April 1993 on unfair terms in consumer contracts [1993] OJ L 95/29.]  [57:  See Section II. 1. of this Article.]  [58:  §§ 307 in connection with 310 of the German Civil Code (BGB); Art. 211-2 and ff of the Luxembourgish Consumer Code (Code de la consommation); Section 24 of the UK Unfair Contract Terms Act 1977. See, generally, Münchner Kommentar BGB (C.H. Beck 2023) §§ 307 and 310; Richard Grenville Lawson, Exclusion Clauses and Unfair Contract Terms (Sweet & Maxwell 2011) 251ff.]  [59:  See, generally, Reinhard Zimmermann (ed), Good Faith in European Contract Law (Cambridge University Press 2008) 185-186. ] 


In the context of the 2019 revision of the Unfair Commercial Practices Directive, it is noteworthy that although certain legal inconsistencies persist among Member States, there is a convergence in terms of the sanctions imposed for violations of the Directive. Specifically, Article 13 of the updated version of the UCPD delineates harmonised sanctions applicable in instances where influencers or brands fail to fulfil their legal obligations.[footnoteRef:60] This provision promotes uniformity in enforcing sanctions across jurisdictions, thereby contributing to a more consistent regulatory framework within the European Union. [60:  Article 13 (3) and (4) of the Unfair Commercial Practices Directive 2005/29/EC (2019 amendment) states: ‘3.  Member States shall ensure that when penalties are to be imposed in accordance with Article 21 of Regulation (EU) 2017/2394, they include the possibility either to impose fines through administrative procedures or to initiate legal proceedings for the imposition of fines, or both, the maximum amount of such fines being at least 4 % of the trader’s annual turnover in the Member State or Member States concerned. Without prejudice to that Regulation, Member States may, for national constitutional reasons, restrict the imposition of fines to: (a) infringements of Articles 6, 7, 8, 9 and of Annex I to this Directive; and (b) a trader’s continued use of a commercial practice that has been found to be unfair by the competent national authority or court, when that commercial practice is not an infringement referred to in point (a). 4.  For cases where a fine is to be imposed in accordance with paragraph 3, but information on the trader’s annual turnover is not available, Member States shall introduce the possibility to impose fines, the maximum amount of which shall be at least EUR 2 million.’] 


In conclusion, the legal landscape surrounding the responsibility and liability of brands in influencer marketing reveals essential considerations. Brands are not obliged to provide legal advice to influencers. However, brands can be held liable based on the level of control they exert over influencers’ commercial communication, especially in cases where improper instructions lead to breaches of legal obligations. Brands also bear legal responsibilities regarding the promotion of restricted or banned products. The analysis also revealed that while brands may successfully exclude liability towards the influencer in certain circumstances in a brand-influencer contract, they can still be held liable under the national rules implementing the UCPD.

2. Platform Governance Level
In social media influencer marketing, the collaboration between platforms and brands plays a significant role. Social media platforms wield authority in regulating the content disseminated by influencers and, in some instances, can ban specific brands directly or indirectly by imposing restrictions on promoting particular products.[footnoteRef:61] It raises pertinent questions about platforms’ role as gatekeepers and their potential influence over the influencer marketing landscape.[footnoteRef:62] [61:  See, for instance, the content analysis of social media content moderation policies in Pflücke (n 2(2020)) and (n 2(2022)).]  [62:  Catalina Goanta and Sofia Ranchordás, ‘The Regulation of Social Media Influencers: An Introduction’ Goanta and Ranchordás (n 1) 9-11.] 


Platforms exercise their governance over their users, including brands and influencers, by implementing policies and guidelines to maintain integrity and compliance as well as to attract and reassure brands.[footnoteRef:63] Notably, platforms have the power to prohibit the promotion of certain products and services that are deemed illegal, such as narcotics, or inappropriate, such as certain gambling and financial products.[footnoteRef:64] Typically, authorities enforce these restrictions to protect consumers’ interests and prevent potential harm from misleading or improper marketing practices. By regulating the promotion of services and products, platforms take on the role of legislators and regulators,[footnoteRef:65] contributing to maintaining transparency and ethical standards within the influencer marketing ecosystem.[footnoteRef:66] Social media platforms also possess the authority to ban perfectly legal products/services and brands from their platforms, albeit with reasonable justification. The decision to ban products or brands usually relies on factors like adherence to platform policies, legal obligations, or concerns about user safety. This proactive approach aims to protect users and ensures adherence to legal standards within the influencer marketing sphere on social media, but the standards between the platforms vary, as depicted below. [63:  Tarleton Gillespie, Custodians of the Internet: Platforms, Content Moderation, and the Hidden Decisions That Shape Social Media (Yale University Press 2018) 11 and 34ff.]  [64:  Platforms thus also have the power to ban legitimate content, restricting legitimate business practices and raising the question of whether legislators should forbid platforms to ‘gold-plate’ applicable legal standards. Pflücke (n 2(2022)) 221-222.]  [65:  See, generally, Vanessa Mak, Legal Pluralism in European Contract Law (Oxford University Press 2020) 55.]  [66:  Pflücke (n 2(2020)).] 


a. Facebook and Instagram
Facebook and Instagram, as prominent social media platforms and part of Meta, have established comprehensive community guidelines regulating marketing activities on their platforms and support influencers with disclosure tools.[footnoteRef:67] These guidelines aim to ensure transparency within the influencer marketing ecosystem. For instance, Facebook and Instagram require influencers and brands to disclose any paid partnerships or sponsored content clearly.[footnoteRef:68] The two platforms also provide guidelines on using hashtags, tags, and other means of disclosing promotional content.[footnoteRef:69] Failure to adhere to these platform guidelines can result in penalties, including content removal, account suspension, or even permanent bans. Therefore, Facebook and Instagram requires brands to understand and comply with these platform guidelines, especially when it comes to banned or restricted products like alcohol or tobacco.[footnoteRef:70] Facebook and Instagram strictly prohibit any activities that violate the law, and the terms of service clearly state that influencers and brands could be held accountable for engaging in unlawful actions, including a permanent ban from the platforms.[footnoteRef:71] [67:  Meta Platforms Inc, ‘Facebook Community Standards: The Facebook Community Standards outline what is and isn't allowed on Facebook’ (Meta Platforms Inc, 2023) <https://transparency.fb.com/en-gb/policies/community-standards/> accessed 25 April 2023; Meta Platforms Inc, ‘Instagram: Community Guidelines’ (Meta Platforms Inc, 2023) <https://help.instagram.com/477434105621119?cms_id=477434105621119> accessed 25 April 2023.]  [68:  Meta Platforms Inc, ‘About branded content for brands, advertisers, marketers or sponsors’ (Meta Platforms Inc, 2023) <https://www.facebook.com/business/help/788160621327601?id=1912903575666924> accessed 25 April 2023. Meta Platforms Inc, ‘Branded content and partnership ads on Instagram’ (Meta Platforms Inc, 2023) <https://help.instagram.com/116947042301556> accessed 25 April 2023.]  [69:  Meta Platforms Inc, ‘About branded content’ (Meta Platforms Inc, 2023) <https://help.instagram.com/128845584325492?helpref=faq_content> accessed 25 April 2023.]  [70:  Meta Platforms Inc, ‘Restricted goods and services’ (Meta Platforms Inc, 2023) <https://transparency.fb.com/en-gb/policies/community-standards/regulated-goods/> accessed 25 April 2023.]  [71:  Meta Platforms Inc, ‘Terms of Service’ (Meta Platforms Inc, 30 April 2023) <https://www.facebook.com/legal/terms/> accessed 25 April 2023. The Terms of Service state in Section 3(2)(1): ‘You may not use our Products to do or share anything: That is unlawful, misleading, discriminatory or fraudulent (or assists someone else in using our Products in such a way).’] 


b. YouTube
YouTube, one of the leading video-sharing platforms, has specific policies and guidelines in place to regulate advertising and sponsored content within its ecosystem.[footnoteRef:72] Influencers and brands must clearly disclose any paid collaborations or promotional content.[footnoteRef:73] YouTube also provides features such as sponsored tags, paid promotion disclosure options, and information disclosure cards to help ensure transparency.[footnoteRef:74] Additionally, YouTube enforces stringent policies against deceptive practices and the promotion of prohibited content.[footnoteRef:75]  [72:  Google, ‘YouTube Help: Add paid product placements, sponsorships and endorsements’ (Google, 2023) <https://support.google.com/youtube/answer/154235?hl=en-GB> accessed 25 April 2023.]  [73:  ibid.]  [74:  ibid Section ‘Do I need to notify YouTube if my video has a paid product placement, endorsement or other commercial relationship?’.]  [75:  Google, ‘YouTube's Community Guidelines’ (Google, 2023) <https://support.google.com/youtube/answer/9288567?hl=en-GB#:~:text=Violent%20or%20dangerous%20content,isn%27t%20allowed%20on%20YouTube.> accessed 25 April 2023.] 


c. TikTok
TikTok, a popular short-form video platform, also has its own set of guidelines to regulate influencer marketing. While TikTok encourages authenticity and creativity, it also emphasises the importance of transparency in influencer marketing.[footnoteRef:76] Influencers and brands must disclose any promotional collaborations clearly, using features like the ‘Branded content toggle’ tag or through direct text disclosure in the video captions (‘#Ad’).[footnoteRef:77] TikTok also has specific rules for regulated products, including alcohol, tobacco, and gambling.[footnoteRef:78] Influencers and brands must familiarise themselves with TikTok’s guidelines and ensure compliance to maintain a presence on the platform. [76:  TikTok Inc, ‘Terms of Service (If you are a user having your residence in the European Economic Area, Switzerland and the UK)’ (TikTok Inc, November 2022) <https://www.tiktok.com/legal/page/eea/terms-of-service/en> accessed 26 April 2023 (Section 5: ‘What you can’t do on the Platform’).]  [77:  TikTok Inc, ‘Branded Content On TikTok’ (TikTok Inc, 2023) <https://support.tiktok.com/en/business-and-creator/creator-and-business-accounts/branded-content-on-tiktok> accessed 26 April 2023.]  [78:  TikTok Inc, ‘Regulated Goods and Commercial Activities’ (TikTok Inc, 2023) <https://www.tiktok.com/community-guidelines/en/regulated-commercial-activities/> accessed 26 April 2023.] 


d. Twitch
Twitch, a live-streaming platform primarily focused on gaming and creative content, has extensive advertising and sponsorship policies. While Twitch allows influencers to monetise their channels through sponsorships and partnerships, it requires clear disclosure of any paid promotions or sponsored content and restricts or even bans certain products.[footnoteRef:79] Twitch offers a ‘Branded Content Disclosure Tool’ to facilitate transparency.[footnoteRef:80] Brands utilising Twitch for influencer marketing campaigns must comply with these guidelines to maintain transparency.[footnoteRef:81] [79:  Twitch Interactive Inc, ‘Branded Content Guidelines’ (Twitch Interactive Inc, 2023) <https://help.twitch.tv/s/article/branded-content-policy?language=en_US#:~:text=Branded%20Content%20on%20Twitch,product%20placements%2C%20endorsements%20or%20sponsorships.> accessed 27 April 2023.]  [80:  ibid.]  [81:  Twitch Interactive Inc, ‘Transparency in Sponsored Content and Promotion’ (Twitch Interactive Inc, 2023) <https://blog.twitch.tv/en/2014/10/02/transparency-in-sponsored-content-and-promotion-4843fec329ce/.> accessed 27 April 2023.] 


e. Twitter
Twitter, now X, is a popular blogging and social networking platform and also has specific guidelines in place to regulate influencer marketing and advertising practices, emphasising the importance of transparency in sponsored content and promotional collaborations.[footnoteRef:82] Influencers and brands on Twitter must clearly disclose any paid partnerships, sponsored posts, or promotional content. For example, by using hashtags such as ‘“#ad”, “#paidpartnership”, “#sponsored”.’[footnoteRef:83] Additionally, Twitter has strict policies against deceptive practices and certain products, including the use of misleading information or false claims in promotional content.[footnoteRef:84]  [82:  Twitter Inc, ‘Paid Partnerships policy’ (Twitter Inc, 2023) <https://help.twitter.com/en/rules-and-policies/paid-partnerships> accessed 28 April 2023.]  [83:  ibid.]  [84:  Twitter Inc, ‘Illegal or certain regulated goods or services’ (Twitter Inc, 2023) <https://help.twitter.com/en/rules-and-policies/regulated-goods-services> accessed 28 April 2023.] 


IV. The Case for Increased Responsibility and Liability of Brands
One of the primary arguments for increased brand responsibility and liability is rooted in the need for transparency in influencer marketing. Influencers often collaborate with brands to promote products or services, blurring the lines between genuine recommendations and paid endorsements. To maintain trust and protect consumers, brands must take an active role in guiding influencers on when and how to disclose sponsored content, especially considering most influencers are micro-influencers.[footnoteRef:85] Considering the unequal bargaining positions, brands possess an advantage due to their familiarity with the product, greater resources, financial backing, and other factors. The recent French influencer reform is also not going far enough in this respect: it merely requires an advertiser-influencer agreement, which states that they are jointly and severally liable.[footnoteRef:86] Brands should, therefore, be liable if they fail to inform social media influencers about their legal obligations.[footnoteRef:87] Brands should also not be able to contractually exclude their liability towards influencers.[footnoteRef:88] [85:  According to a survey by Linqia, micro-influencers took 91 percent of the market share in 2021. Spiralytics, ‘11 Statistics Proving that Micro-influencers are Better’ (Spiralytics, 16 January 2023) <https://www.spiralytics.com/blog/micro-influencers-statistics/> accessed 28 April 2023.]  [86:  Artilce 8 III of the LOI no 2023-451 du 9 juin 2023 visant à encadrer l’influence commerciale et à lutter contre les dérives des influenceurs sur les réseaux sociaux.]  [87:  The consumer organisation BEUC has merely called for a clarification that explicitly provides that all actors in the influencer value chain can be held accountable. BEUC (n 47) 19 (recommendation 1).]  [88:  See Section III. 1. of this Article.] 


By providing clear and comprehensive guidelines, brands can help influencers navigate the disclosure process effectively. Such legal guidelines and advice should encompass the timing and manner of disclosure, ensuring that viewers are promptly informed about the commercial nature of the content in compliance with applicable national rules. Brands can specify that disclosures should be prominently placed and easily understandable, regardless of the platform or format used for dissemination. This proactive approach encourages transparency and enables viewers to make informed decisions based on their awareness of potential commercial biases. The consumer organisation BEUC has also called for increased liability for marketing professionals, including brands and advertising agencies, and suggested that they should also monitor compliance of commissioned influencers.[footnoteRef:89] [89:  BEUC (n 47) 4, 19 (recommendation 2).] 


Furthermore, in the case of regulated or restricted products, special rules may apply. Brands should bear the responsibility of understanding and communicating these rules to influencers. Products such as financial products,[footnoteRef:90] gambling sites,[footnoteRef:91] pharmaceuticals,[footnoteRef:92] tobacco,[footnoteRef:93] or alcohol[footnoteRef:94] necessitate compliance with specific legal requirements. Brands should educate influencers about the applicable regulations and emphasise the potential consequences of non-compliance, including legal ramifications and reputational damage for the influencer and the brand.[footnoteRef:95] [90:  See, for instance, Advertising Standards Authority adjudication against Turtle United NFT of 21 December 2022 (A22-1162126).]  [91:  See, for example, Advertising Standards Authority adjudication against Person(s) unknown t/a TBM Enterprises and Thebettingman of 18 November 2020 (A20-1066758).]  [92:  See, for instance, Advertising Standards Authority adjudication against Omega Pharma Ltd of 19 October 2022 (G21-1139786).]  [93:  See, for example, Advertising Standards Authority adjudication against ASA Ruling on Kick Ash Vapes Ltd of 1 February 2023 (A22-1146970).]  [94:  See, for example, Advertising Standards Authority adjudication against Litty Liquor of 31 May 2023 (A22-117981).]  [95:  The consumer organisation BEUC has called for a clarification of the legal obligations between influencers and agencies, stating  legality of the product as one example. BEUC (n 47) 19 (recommendation 3).] 


European and national legislation and guidelines address the disclosure issue in influencer marketing.[footnoteRef:96] Increased brand responsibility and liability could be complementary to ensure adherence to these rules. By actively engaging with influencers, brands could mitigate non-compliance risk and contribute to a more ethical and accountable influencer marketing landscape. [96:  See Section II. 1. of this Article.] 


Increased brand liability benefits consumers and protects the interests of brands themselves, enhancing their reputation by promoting transparent practices, fostering consumer trust, and creating ethical influencer marketing on social media.[footnoteRef:97] Brands would be positioned as responsible stakeholders in the influencer marketing ecosystem by assuming a proactive role in providing guidance on disclosure and special rules. [97:  See, e.g., Fernanda Polli Leite and Paulo de Paula Baptista, ‘The effects of social media influencers’ self-disclosure on behavioral intentions: The role of source credibility, parasocial relationships, and brand trust’ (2022) 30(3) Journal of Marketing Theory and Practice 295ff. ] 


In conclusion, the case for increased brand liability in influencer marketing is vital. Brands are crucial in ensuring transparency and compliance with disclosure practices, particularly concerning regulated or restricted products. By providing guidance to influencers regarding the timing, manner, and prominence of disclosures and educating them on specific rules for regulated products, brands could contribute to a more accountable and ethical influencer marketing industry. Embracing increased responsibility and liability benefits consumers and enhances the reputation and trustworthiness of brands.

V. Conclusion
In conclusion, this Article comprehensively examined the role of brands in the influencer marketing ecosystem. The Article sheds light on the imperative need for responsible practices within the influencer marketing world through a critical analysis of the applicable EU and national rules and case law. 

The findings of this research highlight the significance of transparency and accountability in the influencer marketing sphere. It demonstrated that brands are not obliged to provide legal advice to influencers. Brands, nonetheless, can be held liable based on the level of control they exert over influencers’ commercial communication, especially in cases where improper instructions lead to breaches of legal obligations. Brands also bear legal responsibilities regarding promoting restricted or banned products. The analysis also revealed that while brands may successfully exclude liability towards the influencer in certain circumstances in a brand-influencer contract, regulators can still hold them liable under the national rules implementing the UCPD. Additionally, the Article showed that platforms also hold brands accountable if influencers violate their content moderation policies, potentially leading to temporary or permanent bans.

The Article noted that brands should be responsible for providing guidance to influencers regarding disclosure practices and educating them about the specific regulations of their products because they know the product best. Furthermore, the Article cited a study showing that most influencers are micro-influencers, highlighting the unequal bargaining position between brands and influencers. By providing clear guidelines and actively engaging with influencers by giving legal advice, brands could facilitate effective compliance, thus promoting transparency and consumer trust. Brands should also be barred from contractually excluding their liability towards influencers.

Increased brad responsibility and liability not only serves the interests of consumers by ensuring transparency and compliance but also safeguards the reputation and interests of brands themselves. Brands prioritising ethical marketing practices can enhance their brand image and differentiate themselves from competitors, fostering a positive consumer perception. By embracing increased responsibility and liability, brands would position themselves as responsible stakeholders within the influencer marketing ecosystem, acknowledging their role in upholding industry standards and consumer protection.

The present Article concludes that increased brand responsibility and liability is paramount in cultivating an accountable and ethical influencer marketing industry. Brands can contribute to a transparent and trustworthy influencer marketing landscape through proactive engagement with influencers, guidance on disclosure practices, and acceptance of heightened responsibility and liability. Consequently, policymakers and industry stakeholders should acknowledge the importance of heightened brand responsibility and liability and engage in active collaboration to establish robust frameworks that foster responsible practices and guarantee sufficient consumer protection.
