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l. Introduction

The theory of sovereignty has long been questioned due to facing a multi-level
legal order with pluralist values. The original theory of sovereignty rests on the
independence of sovereign states, while the EU sets common values? and a shared
legal framework, which highlights a strong interdependence between member states.
Thus, the theory of sovereignty seems to require a new understanding, or, at least, to
settle down on new criteria. This paper wishes to come back to the origins of the theory
and to question its grounds to enable its posterior evolution.

Sovereignty, as theorized by Bodin, is the “absolute and perpetual power of a
commonwealth,” or a state. For a strict legal perspective, Kelsen defines sovereignty
as “a legally constituted property, pertaining to the identity of a particular legal
system.”® In most cases, sovereignty is a theory applied to a state system.

Yet, the theory of sovereignty has been facing many criticisms due to societal
evolution. Globalisation led to an interconnection of independent states and non-state
actors,* resulting a constant “multicentric, multiscalar, multitemporal, multiform, and
multicausal process that includes [...] the reorganization of the interstate system.”™
Additionally, digitalization guides criticisms on the viability of sovereignty. It has been
seen as a “power revolution,”® within which “the state has no choice but to reinvent
itself.”” The birth of the Internet was even understood as “the final days of a governance
system relying on individual sovereign states as primary law-making authority.”®

As sovereignty seems under threat or at least in transition,® scholars tried to find
solutions. Some advocated in favour of the death of the theory: Sovereignty has been
qualified as a fiction'® or a myth.1* Consequently, various scholars focused on different
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concepts, such as the notions of autonomy,'? power,*® or authority.1* Other looked for
new components of sovereignty to protect its application, such as digital sovereignty.®
Some tried to extend the theory to non-state actors, such as private actors, in particular
digital ones,'® or the EU.’

Consequently, sovereignty is still “one of the most important areas of study on
legal theory™*® and “sovereignties are not fixed.”'® Understanding sovereignty as fluid,
this paper questions the criteria required to qualify an entity as sovereign. This leads
to rethinking about criteria and values used to consolidate sovereignty and how could
sovereignty protect these shared values. To achieve this aim, the paper will first delve
into sovereignty as a state theory, to understand its origins and traditional components.
As these are instrumental and variable, the paper will look for another criterion to define
sovereign entity. The applicability of this new understanding of sovereignty will be
applied, as a test, to digital actors. As a consequence, this new understanding of
sovereignty will enable to question the value at its core, independence, and to bring
forth a proposal for a new ground to protect shared values, interdependence.

Il. Sovereignty as a state theory

a. The origin of sovereignty: the creation of the modern state

In 1576, Bodin theorized sovereignty to construct a guidance for a
commonwealth:2° The modern state rests on “the rightly ordered government of a
number of families,”?* in which the husband, father, and slave holder exercised
“sovereignty” over the other members.?? Consequently, sovereignty was exercised by
individuals and justified by a hierarchy between genders and races that could not be
upheld in the current European context and in most countries due to the international
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prohibition of discrimination.?®> Beyond the household, the family chief became a
citizen, a “free subject dependent on the sovereignty of another.”?* At the state level,
sovereignty becomes the “power of a commonwealth,”?> perpetual-not depending on
the individual holder of power—,2¢ and absolute as it is not “subject to the commands
of another.”?’

This understanding of sovereignty was meant to solve geopolitical struggles of
the French dawning modern state. First, at the beginning of the Renaissance, Bodin’
sovereignty appeared “to legitimately enforce internal order”?® as the French monarchy
was still “deeply marked by the seigneurial and feudal influence.”?® Second, European
states were facing a “double tutelage of the pope and the Holy Roman Empire™ so
sovereignty was an “external claim to autonomy.”! Third, the political struggles
challenging royal power derived in years of invasions and civil wars:3? An state internal
unity and external independence meant to solve these conflicts as “the ruler of each
realm decides what its religion is.”33

Consequently, Bodin theorized a specific sovereignty, applied to a particular
type of state and to respond to a certain historical context: This theory has been, from
its beginnings, instrumental. As such, it could be applied for different purposes. Yet,
this theory remained limited to a state application. As a consequence, the elements to
identify sovereign entities are fused with those to identify states.

b. The elements of the sovereign state

The elements to identify a sovereign, understood as a state, are listed by the
1933 Montevideo Convention on the Rights and Duties of States (Article 1). Its three
main elements are a territory, a population and a government, to which can be added
a capacity to develop foreign relations.

First, the territory was, historically, a property owned by chiefs,3* later united as
a territory to create modern states.®® From a legal perspective, Kelsen defines the
territory as the limitations to the state legal order.3® However, the territory is challenged
by societal realities, particularly the creation of cyberspace, which exists “everywhere,
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nowhere and only on the Net.”*” The identification of one state controlling these spaces
is challenged as cyberspace is interconnected, dematerialized, and decentralized.3®
The decompartmentalization process of globalisation®® also weakens national borders
through the multiplication of flows: capital, products, services, human, information, ...

The second element of a sovereign state is a population: The organization of
power aims to protecting a group of people.*° To define it, nationality offers an objective
and binary criterion, a legal link between a person and a state.** Nevertheless,
nationality does not equate anymore with the territory: The common identity of
nationals is blurred*? and new rights are given to new beneficiaries.** Consequently,
the duty to protect has been linked to a different standard, the power to control: A
population is “all the people subjected to state domination,”** presumed on its territory.
However, these standards are challenged by the disintermediation resulting from
globalisation,*® which increasingly separate a state from its moving citizens and
nationals due to the facilitation of flows. People rely on different intermediaries or
technology to avoid the control of the state, such as its monetary function by using
cryptocurrencies.*®

The third element of a sovereign state is a government. From an organizational
point of view, it is the governing institutions,*’ the holder of sovereignty. However,
during the 18" century, the doctrine challenged the ownership of sovereignty: Authors
argued whether the Nation,*® understood as the sum of people or their representational
body, could own sovereignty, instead of the head of state.*® However, the concept of
Nation requires to previously define the population. Consequently, these definitions do
not provide for a general concept of government. Further criticisms derive from the
deregulation process linked to globalisation:>° Regulation does not originate only from
the state and new entities exercise control over specific spaces or groups of people.>!
Particularly in cyberspace, the territory and population are not clearly delimited and
private actors are at the core of its control, leading to question state regulation.>?
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Finally, a sovereign state has the power “to represent the [sovereign] in the
international environment,”3 and the “ability to maintain international relations.™*
However, to exercise these powers, the entity has to be recognized as a state by the
international community: This element rests on the verification of the three prior
components. Furthermore, the diplomatic scene is evolving. States are not the only
entities to develop diplomacy strategies anymore: “Techplomacy” is increasing.®®
Negotiation processes increasingly include private actors: According to a 2021 report,
‘612 companies, groups and business associations [are] lobbying the EU’s digital
economy policies [and] spend over € 97 million annually lobbying the EU institutions.”>®
Also, in 2017, “Denmark announced the appointment of an ambassador to the global
digital giants,”’ followed by Austria in 2020 and the EU in 2022.%8

Consequently, as the elements of a sovereign entity are limited to those of a
state, they are variable and challenged by globalisation and digitalization. The theory
of sovereignty should look for new criteria to be disconnected from a state theory.

. Sovereignty as a general theory

a. Sovereignty as legitimate coercion

In 1919, Weber similarly theorized on the organization of power.>® His theory
offers a different criterion: the monopoly of legitimate coercion.

Coercion was already part of Bodin’s work, understood as the “force of arms [or]
law.”®® The acme of coercion is military sovereignty,®! against external threats, and
criminal law,®? against internal threats. For Weber, in a broad understanding, violence
is only a “superlative form of the coercion,” defined as “the capacity to guarantee
subjective rights.”®® Similarly, Kelsen includes not only violence but also “the exclusive
right to prescribe or permit.”64 Consequently, the doctrine relies on a “combination of
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power mechanisms (coercion, assent, seduction, co-optation, etc.) involved in the
exercise of authority.”®®

Once forms of coercion are identified, they have to be qualified as legitimate.
The monopoly of coercion is a utopia, as its exercise aims to preventing or repressing
coercion from other entities.®®¢ Weber investigates three grounds of legitimacy. First,
traditional legitimacy is based on “custom, sanctified by a validity that extends back
into the mists of time.” Second, charismatic legitimacy rests on “the wholly personal
devotion to, and a personal trust in, the [...] leadership qualities of an individual.” Third,
legal legitimacy relies on the “belief in the validity of legal statutes and practical
‘competence’ based on rational rules.”®” Kelsen legally translate this last form through
the principle of legality.58 The state legal order monopolises coercion as it creates a
framework to legally legitimise norms.®® From this definition was created the concept
of the rule of law,’° strictly understood as the “state’s deployment of physical force and
its threats of punitive harms [when] carried out according to public, general, impartially
applied, standing laws.””? However, this internal and formal understanding of
legitimacy and rule of law can be complemented by an external and material legitimacy,
which is the “compliance with extra-systemic standards or values.””?

Legitimate coercion supports a division between an internal and an external
sovereignty, by refusing coercion from the outside and mandating coercion from the
inside. First, the “principle of mutual exclusion is the essence of external sovereignty,””®
as “rights to non-intervention and autonomy are inviolable.””* External sovereignty
focuses on independence and equality in the international sphere. However, equality
between actors is a legal fiction”, considering, for instance, the different weight in
negotiations depending on the economic or military powers. Nevertheless, this
standard of independence in participating in international relationships could be
applied to non-state actors. Second, internal sovereignty was theorized by Bodin under
the “marks” of sovereignty,’® competencies of the exclusive state domain.
Nevertheless, they have “a common point of origin:”’’ the independence in internally
producing law. However, the production of norms by a single entity—the state—is a
fiction. First, inside the state, various institutions produce norms. From the top, the
constitutional control set norms to limit the legal production. From the bottom, territorial
or independent administrative technical entities have more or less powers of
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regulation.”® Second, non-state actors produce norms: supranational organizations
and judges, private actors, experts’ groups, etc. The state pyramid of norms becomes
a network of norms, connected to various sources of norms production.’ It remains to
be seen if these norms could lead to qualify a non-state entity as sovereign.

b. Digital actors as sovereigns

To test the theory of sovereignty understood as legitimate coercion, this paper
applies the concepts of external and internal sovereignty to digital actors. A wide
vocabulary, with no harmonized legal terminology,® is used to describe businesses
that shape the online world.8* The ones of platforms and online intermediaries are
widely used but hide the active role of these private actors in regulating cyberspace.?
Consequently, the notion of digital actors is used.

Under the traditional theory of sovereignty, digital actors should not be
sovereign. However, some scholars have been calling for the recognition of private
entities’ powers. In particular, digital actors were qualified as “Emergent Transnational
Sovereigns [...] actively participating in the ongoing construction of new transnational
institutions and relationships™® They “behave as sovereign.”®* To test the
disconnection of sovereignty from states, the external and internal legitimate coercion
of digital actors is studied.

Regarding internal sovereignty, through code and online affordances, digital
actors shape the experience of their users and, thus, regulate a form of coercion on
people by permitting or prohibiting certain behaviours, including the implementation of
their fundamental rights.8> This internal regulation, autonomous from state law, is
particularly perceptible regarding data retention. The Directive 2006/24 obliging digital
actors to retain certain data® was annulled in 2014 by the CJEU.8” Consequently, data
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retention norms remain in the hands of digital actors, as the CJEU keeps reducing the
possibilities for states to regulate data retention.®® In that sense, the technical code
regulating retention “can be subsequently used both for commercial purposes and as
a result of requests [...] by law enforcement authorities.”® Indeed, they can request
data preservation or transmission, while then norms on data retention are developed
by digital actors. As a result, digital actors’ internal sovereignty materializes through
the construction of the code, as their exclusive form of regulation and digital coercion.

Traditionally, external sovereignty results in the control of foreign acts in
international judicial cooperation procedures. This control seems to be transferred
softly to digital actors, as they concur to the interpretation of regulation under new
frameworks, in particular the E-evidence regulation. The text establishes new
obligations for direct cooperation to request data between one state and a digital actor
from another EU member state, in a new understanding of the concept of mutual trust
while recognizing digital actors’ independence.®® The European Production Order will
be “addressed directly to the [...] service provider™! while the enforcing state will not
always be notified.%? In the absence of notification, the digital actor will check the
content, scope and authorization of the order, with little grounds for refusal.®® Despite
this restriction, in assessing the content of the request, digital actors will produce an
autonomous interpretation of criteria and guarantees. Consequently, this text might
create a new level of mutual recognition.®* A mutual recognition is almost automatic, it
is a proof of mutual trust in the systems of each member state.®® However, this
recognition can be discussed regarding fundamental rights.®® Under the e-evidence
regulation, these verifications will be undertaken by digital actors. Mutual trust is, thus,
directed toward states and private entities, which could be interpreted as the birth of
an embryonic external sovereignty for digital actors.

While digital actors’ external independence and internal regulation to exercise
coercion are being developed, the “power of the private sector [has no] clear lines of
legitimacy.”®” Forms of coercion could be pragmatically recognized, however, its
legitimacy remains questioned. Coming back to Weber’ theory, digital actors’ coercion
could rest in traditional legitimacy, although not sanctioned by time duration but by their
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worldwide spread and their strong inclusion in individual daily habits. It could also rest
in charismatic legitimacy, due to the trust in certain “leadership qualities” of the
company or its individual representation. Finally, their coercion could rely on their users
believing in the validity of the contract and terms of service or other “practical
‘competence” deriving from other rules.®® However, under a legalist interpretation,
legal legitimacy is equated to state legal order. This internal legitimacy is, thus, limited
to a specific norm architecture, resulting from processes to adopt norms, based on a
specific understanding democracy, meaning the election of the population’s
representatives.®® However, these processes do not receive equivalent between digital
actors and their users.'® As digital actors gain independence that can lead to a new
understanding of sovereignty, a new basis for legitimacy should be looked for.

V. Sovereignty as an evolving theory

a. The limits of legitimacy as independence

Forms of sovereignty, by applying internal coercion through norms and by
developing external relationships in implementing coercion, can, thus, appear from
non-state actors. However, the verification of their legitimacy is more complex.
Originally, legitimacy derived from independent internal processes to adopt norms, and
an external independence to participate in the international community. By contrast,
from a pragmatic perspective, globalised and digitalized forms of coercion highlight a
network of influences and interconnections. From a legal perspective, external values
such as human rights, according a broad understanding of the rule of law, are meant
to limit the independence of sovereigns. As a result, the central value to legitimise
sovereignty, independence, receives criticisms.

The independence theory relies mainly on the distinction between “the public”
and “the private,” which establishes the scope of sovereign — state — powers, by
excluding the public from the private, or by justifying the interference of the public into
the private. As a result, the legal discipline divides between private law, supposedly
not involving the state, such as family law, business law, and labour law — fields that
were, historically, not even regulated by the state; and public law, supposedly involving
primarily the state, such as constitutional law, administrative law, and taxation law —
fields that rely on a hypothesis: the existence of states. Although this dichotomist
division has long been criticized!?, the law maintains a division between private actors
and the state, that traditionally allows — or not — certain actors to act in specific spheres.
According to Habermas, the public sphere is “open to all” for the development of politics
and the state.'°2 On the contrary, the private sphere is where “the individual is most in
control of [their] activities and communications.”%03
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However, understanding the sovereign state as independent by dividing the
public sphere from private spheres “supports structural relationships of power,”
particularly by traditionally refusing to regulate private spheres where oppression is
exercised.1% Furthermore, the equality principle between independent public spheres
“overlooks the unequal power structures among states.”% Consequently, feminist
theories understood the private sphere is a public spherel® to raise feminist political
values. Private spaces can implement public values, such as freedom of expression or
economic growth!%” and justify the interference of the public sphere;1% whereas public
spaces can achieve other purposes than politics, such as the development of social
identities.*®® Furthermore, this divide is a “myth,” as “the state has traditionally
interfered in women’s decisions about their sexuality and reproductive health.”t0
Consequently, “the public and private spheres [...] exist not so much in opposition to
one another, but rather in reciprocal connection with one another.”*1

Furthermore, independence as the division of spheres is highly compromised
by digitalization: “Power [is] exercised through multitudinous non-state sources, often
dependent on material or technological means of enforcement.”'*? In particular, the EU
relies on a “structural dependence of key corporate players on the clouds, software,
and platform infrastructures.”*® Conversely, private actors are neither independent
from states: They are framed by multiple state regulations.!** Legitimacy based on
values such as human rights and the rule of law are particularly intermediated by EU
norms,*!> such as the Digital Services Act or the Proposal on Artificial Intelligence.

Consequently, traditionally, sovereignty relies on independence to legitimise
coercion, whereas current state and non-state actors fluidly influence and implement
coercion within public and private spheres. The practise of independence appears to
challenge central values defended by the international community, by application of a
feminist analysis, and to hide pragmatic interconnections between actors, especially to
develop digitalization. As a result, this paper offers to go beyond independence as the
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central value of sovereignty, by assessing interdependence between sovereign actors
as a standard to legitimise their coercion.

b. The opportunity of legitimacy as interdependence

The notion of interdependence has been traditionally linked to globalisation!1®
to highlight an interconnection among states,''” mainly at the economic level.l*®
However, interdependence also could be understood among all state and non-state
actors. Furthermore, the economic perspective is insufficient. For instance, Black’s
notion of decentred regulation relies on the complementary “recognition of the
autonomy of” sovereign entities'® and “of interactions and interdependencies
between™20 them. As a result, every sovereign actors “should be seen as having both
problems (needs) and solutions (capacities), and as being mutually dependent on each
other for their resolution and use.”’?* From a feminist theory perspective, “the
recognition of interdependence, is [...] the precondition for genuine, non-exploitative,
interdependence.”?? This inter-individual analysis, based on women’s exploitation,
could actually be applied at the sovereign actors’ level. This standard of
interdependence could reduce competition between states and digital actors, in a
pragmatic understanding of the coercive powers of each sovereign in cyberspace. The
legitimacy of sovereignty could rests on partnerships and, thus, avoid competition.?3

To implement interdependence, especially in relation to digital actors, another
concept should be reconsidered: neutrality. According to the independent states
theory, in private spheres, in which state coercion is not seen legitimate, the state
should be neutral, particularly through the impartiality of judges; in the international
public sphere, a neutral state will not participate in a conflict between states. This
neutrality principle was derived to digital actors, especially under EU law,'?* to ensure
‘equal access to the network regardless of who the user is and the service that they
connect to.”*?> However, in practise, obliged technical intermediaries face political and
economic pressures regarding content.?6 Additionally, digital actors excluded from this
principle have been defining terms of service to discriminate over content.*?” While part
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of the literature advocate in favour of the extension of the principle,?® neutrality denies
digital actors’ powers of coercion and the embeddedness of politics in code. It negates
the interdependence among sovereigns. Neutrality, currently interpreted, has a
negative meaning: the absence of differential actions, based on a strict concept of
equality, hiding “categories such as gender, race or class” to avoid “any specific
structural analysis.”'?° By contrast, a positive understanding of neutrality could include
the positive obligation to protect interdependent values.

Establishing interdependent values to be protected among sovereigns could be
the first step to materialize a general theory on interdependence, to legitimise
sovereigns’ coercion. Interdependent values could be multiple, including “well-being,
efficiency, and democracy,”'3° or even diversity, respect, etc. However, core values,
including human rights, face many interpretations depending on their context.t3!
Consequently, to legitimise the interpretation given to shared values, new bridges
should be built among sovereigns. Collaboration among sovereign actors can lead to
establish general interdependent values, and detail their implementation, depending
on the balancing with other values and the potentiality of coercion. However, this
process lacks institutions to develop collaboration between sovereigns. Diplomatic
relationships and supranational organizations traditionally build bridges between
states. The place of private actors in the international public sphere is increasing,
although not officially recognized as such. Under the sui generis EU, new bridges are
to be built, particularly under the Digital Services Act, which designs points of contact
to foster contact between member states and digital actors.3?

Other bridges could be developed between new sovereigns and people, outside
the traditional understanding of democracy, although supporting rule-of-law principles.
First, individual relationships can guide sovereign in the implementation of
interdependent values, to solve tensions in balancing among them.'*? For instance,
digital actors could include users in this process. Despite “user manageability” still
being limited,'3* the General Data Protection Regulation and the Digital Services Act
create new rights for users to foster the rule of law in the regulation of cyberspace by
digital actors. Particularly, the second text regulates tools for disputes between a digital
actor and a user.'® Second, plural relationships between digital actors and
communities of people can support the implementation of interdependent values.
These communities need to be imagined,'® recognized and connected to sovereigns,
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traditionally through representation in democratic states. Mandating representation in
digital actors’ governance institutions and recruitment policies is unlikely, despite often
been questioned.®®*” In the current setting, digital sector often serves “toxic techno
cultures™8 relying on the “mainstream culture [of the] white, male, heterosexual, upper
and middle class™3® person. At the EU level, one option to build bridges with
communities is developed in the Digital Services Act, through trusted flaggers. These
can be a collective entity such as an NGO, with “particular expertise,” leading digital
actors to give priority to their notices to take down content.*® While some have
advocated for global syndicalism to connect a community, workers, with private
actors,#! other tools of social dialog could be developed to increasingly legitimise the
implementation of interdependent values by sovereigns.

V. Conclusion

Societal evolutions such as globalisation and digitalization challenge the 500-year-
old theory of sovereignty, in its traditional understanding. However, such a challenge
has to be placed back into the historical context of the concept. Indeed, the theory has
been developed to support a specific understanding of the state and its political regime,
in particular absolute monarchy. As a consequence, sovereignty equates to states in
the legal discipline, and its components equate to the material elements of states.
According to such an interpretation, it is clear that the concepts of the population, the
territory, and the government of the states are challenged by globalisation and
digitalization. However, these elements are variable: Sovereignty could look for other
components. A different theory is more easily disconnected from states: the monopoly
of legitimate coercion. As coercion cannot be monopolised in practise, the legitimacy
of its exercise is central to qualifying entities as sovereigns. Under a state
understanding of sovereignty, legitimacy relied on a closed system: Coercion would be
legitimate when it was independent from external influences and absolute within the
sphere of control of the sovereign entity. In applying this interpretation of sovereignty,
other actors than states — digital actors — seem to apply a form of legitimate coercion.
However, the recognition of these forms of sovereignty is not fully legitimate, as
independence is not absolute. Independence, including the strict division between
private and public spheres, seems to shrink in such a globalised and digitalized world.

Nevertheless, to renounce a core traditional concept of the legal theory could be
seen as a pity: States remain major sovereign actors and leaders of international
relationships. New concepts can be useful but they usually lack some perspective on
their application. On the contrary, an evolution of a traditional theory would be built on
its numerous previous criticisms. Its central basis of independence is still required to
protect sovereigns’ interests. Nevertheless, to achieve certain common goals, in
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particular the implementation of human rights, independence faces limits. To
implement some state legislation, especially regarding cyberspace, collaboration with
other sovereign entities, such as digital actors, is required. For non-state actors to build
a comprehensive legitimacy in exercising coercion, they could need the intermediation
of legitimacy through states that derive law from a democratic procedure based on
representation. As a consequence, interdependence appears as a new grounding
base for sovereignty, especially to legitimise coercion resulting from various
interconnected actors. However, this criterion lacks a general theory. This study offers
two leads for developing such a theory. First, sovereigns could decide on
interdependent values that should rely on an interconnected implementation to
legitimise coercion. Second, to define these values and to ensure the legitimacy of their
implementation, new bridges should be built among the various actors of society, both
those exercising coercion and those being subjected to such coercion. A new
understanding of sovereignty, extended to non-state actors, could aim to be more
inclusive by connecting individuals and collectives through new procedures in addition
to traditional democratic representation.



