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1 STUDY AIMS

1) To betterunderstand the profile of seasonal workers and the sectorsthey workin (country of origin, age, gender, skillslevel,
sectors ofemployment, etc.);
2) To analyse ifmeasures are in place to attractseasonal workersand the extent to which seasonal workersfill labour market
needs of Member States;
3) To analyse the application of the protective aspects of the Seasonal Workers Directive (rights of seasonal workers).
The study will provide an overview of national experiences with admitting and employing seasonal workers from third countries
more than three years after the Seasonal Workers Directive (2014/36/EU) started applying and will contribute to the Commission
implementation report on the Directive plannedfor the year 2020.

1.1 TARGET GROUPS / AUDIENCES

The target audienceare national and EU officials/practitioners, decision makers concerned with the immigration of third-country
seasonal workers, social partners (e.g. employers’ organisations and trade unions) associations, social partners, and NGOs.

2 SCOPE OF THE STUDY

The study primarily coversthe category of third-country nationals who enter and residein an EU Member State for the purpose of
seasonal work withinthe framework of the Seasonal Workers Directive.In a few cases, questionsalso concem those who may be
considered seasonal workers but are not covered by the Directive, asthey have a different temporary work or residence status. The
Directive is not applicable in Denmark, Ireland, Norway and the United Kingdom.Hence, asfar as these (Member States) are
participatingin this EMN study, they are asked to report on equivalent national measures.

As far as policies and legislation regarding seasonal workersis concerned, this study shall reflect the mostrecentsituation and
developments in the Member States, therefore focusingon 2019, whilst also covering, if relevant, policy and legal developments
over the past five years. Ifreasonable, contributing EMN NCPs may also include planned legal or policy developmentsthathave not
yet come into effect at the time of writing.

As regards statistics, the study shall cover the period 2016to 2019.

3 EU LEGAL AND POLICY CONTEXT

Seasonal work s a type of temporary employment linked to specific periods of the years and to specific economic sectors,such as
agriculture or the tourist industry. In EU Member States, seasonal work is carried out both by EU citizens and third -country
nationals. The European Commission estimatesthat over 100000 non-EU seasonal workers come to the EU every year,? and given
that seasonal workersare becomingincreasingly important in some Member Statesasa meansto fill labour market needs, the
protection of their rights has received increased attention from EU and national policy-makersin recent years.As noted by
Eurofound,? seasonalworkers are often treated less favourably than permanent workersin terms of legal entitiements, benefits
offered by employers and other employment conditions.

1 https://ec.europa.eu/home-affairs/what-we-do/policies/legal-migration/work en
2 https://www.eurofound.europa.eu/observatories/eurwork/industrial-relations-dictionary/seasonal-work
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A key development in this areais the Seasonal Workers Directive (Directive 2014/36/EU) adopted in 2014, which aims to support
the effective management of migration flows for this specificcategory of seasonal temporary migration andto ensure decent
working and living conditions for seasonal workers, by setting out fair and transparent rules for admission and stay and by defining
the rights of seasonal workers, while at the same time providing for incentives and safeguards to prevent overstaying or temp orary
stay from becoming permanent.”. This isto be achieved through clearer and more harmonised admission rulesand working
conditions set out in the Directive, and thereby also help prevent exploitation and protectthe health and safety of seasonal
workers. The Directive also encourages the circular movementof seasonalworkers between the EU and their countries of origin
through the introduction of a facilitated re-entry procedure for subsequent seasons. Since the adoption of the Directive, Member
States are nolonger permitted to implement parallel national schemes for the admission of seasonal workers.However, Member
States mayregulate the volumes of admission for seasonalworkers covered by the Directive as wellas for those who are outsi de of
the Directive’s scope. However, asthe Directive gives Member States some flexibility to determine which sectorsareseasonal, it is
possible thatin some Member States, not all third-country nationals who undertake a form of seasonal work, or work of a cyclical
nature, are covered by the Directive, and that these are instead coveredby national schemes.

4 PRIMARY QUESTIONS TO BE ADDRESSED BY THE STUDY

The study follows the hypothesisthatalthough the Directive offers higher protection standards for seasonal workers, it may have
not fully reached its objective. The Directive leaves room for interpretation as regards therights and standards to be granted to
seasonal workers, possibly leading to diverging practices atnationallevel (e.g. how have Member States interpreted the “adequate
standard of living” requirement with regardto accommodationin Article 20). Moreover, in some Member States, not allthose
third-country nationals who undertake some form of cyclical / seasonal work appear to fall under the Directive and they may
therefore be subject to different rights. Secondly, the study is expected to reveal wide differences in the extent to which Member
State actively seek to attract seasonal workers from third countries to fill labour market needs. Some Member States may addr ess
any labour market needs with EU citizens’ seasonal workers, or due the nature of their labourmarket may not require this type of
workers. On the basis of these hypotheses, the study willfocus on the following primary questions:

=  Whatis the profile of third-country nationalseasonalworkers in the EU?
o  Whatis the age, country of origin, gender, skillslevel, etc.of seasonal workers?
o Inwhatsectors are they mostly employed?
= Do Member States placespecific efforts on attracting seasonal workers, with a view to addressing labour market needs?
o Do Member States rely on seasonal workers from third countriesto fill labour market needs? Ifyes, in which
sectors?
o How do Members State facilitate there-entry of seasonalworkers?
=  How does the Seasonal Workers Directive achieveits goal of protecting seasonal workers?
o  Whatrights do seasonal workers enjoy in the Member States?
o  What monitoring systems for seasonal workers and their employers arein place in the Member State?
5 RELEVANT SOURCES AND LITERATURE
. EMN 2011 study: Temporary and CircularMigration empirical evidence, current policy practiceand future options, -
https://ec.europa.eu/home-affairs/sites/homeaffairs /files /what-we-
do/networks/european migration network/reports/docs/emn-studies/circular-
migration/0a_emn_synthesis report temporary circular_migration publication oct 2011 en.pdf
=  Temporaryand circular migration: opportunities and challenges,
http://www.epc.eu/documents/uploads/pub 1237 temporary and circular migration wp35.pdf
= Commission Staff Working Document "Fitness Check on EU legislation on legal migration", SWD(2019)1055 and
SWD(2019)1056, 29.03.2019, https://ec.europa.eu/home-affairs/what-we-do/policies/legal-migration/fitness-check_en
=  Fudge, J. & Herzfeld Olsson, P. (2014). The EU Seasonal Workers Directive: When Immigration Controls Meet Labour
Rights. European Journal of Migration and Law 16 (2014), 439, 466. Availableat:
http://www.labourlawresearch.net/sites/default/files/papers/Seasonal%20Workers%20Directive %20%20EMIL 016 04
439-466.pdf
= Zoeteweij-Turhan, M.H. (2017). The Seasonal Workers Directive: '...but some are more equalthan others'. European
Labour Law Journal 2017,Vol. 8(1) 28-44. Available at: https://ec.europa.eu/home-affairs/sites/homeaffairs/files/e-
library/documents/policies/legal-
migration/201712 article seasonal worker directive legal migration consultation en.pdf.

6 AVAILABLE STATISTICS
As far as comparable statistics are concerned, Eurostat provides the following datasets in relation to seasonal workers:
=  Authorisations issued for the purpose of seasonalwork by economic sector, sex and citizenship [migr_ressw2]. Note:
Eurostat data only covers the years 2017 and 2018; datais (currently) not available for both or one of the years for AT, BG,
BE, CY, CZ, DE, EL, FI, FR, IE, LU, MT, NL, NO, PL, PT, SE, SK.
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=  Authorisations for the purpose of seasonal work by status, length of validity, economic sector and citizenship
[migr_resswl_1]. Note: Eurostat data only covers the years 2017 and 2018; datais (currently) not available for both or one
of the years for AT, BE, BG, CY, CZ, DE, IE, EL, FI, FR, LU, MT, NL, PL, SE.
. First permits issued for remunerated activities by reason, length of validity and citizenship [migr_resocc].
The relevant Eurostat data will be extracted from the above-mentioned datasets centrally by the EMN Service Provider (ICF) for the
purpose of the synthesis report. Each EMN NCP will receive the datasets extracted from Eurostat for your Member State by 13
March 2020, with the request to complete these with any missing data. Kindly note that the data provided should be based on the
Eurostat definitions of the respective datasets as much as possible. Any deviances from this should be noted in a comment, as well
as reasons for unavailability (ifapplicable).
Kindly note the following: datasets migr_ressw2 and migr_ressw1_1 count the number of permits/authorisations/notifications
issued for the purpose of the directivesallowing double counting of same persons during the year. Therefore, the unit of mea sure
is the number of permits/authorisations/notifications for these data collections, instead of number of persons asit is in other
statistics on residence permits. Please see the respective Eurostat metadata for further details:
https://ec.europa.eu/eurostat/cache/metadata/en/migr res esms.htm#meta updatel575469383640

7  DEFINITIONS

Accordingto the EMN Glossary,3 a seasonal worker is defined as "a third-country national who retains their principal place of
residence in a third country andstayslegally andtemporarily in the territory ofan EU Member State to carry out an activity
dependent on the passing of the seasons, under one or more fixed-term work contracts concluded directly between thatthird-
country national and the employer established in that EU Member State".

8 ADVISORY GROUP

Core AG members are in bold.
= LV EMN NCP (Chair, Stanislavs Lopatinskis and llze Silina-Osmane)
=  COM (Helene Calers, Silvio Grieco, DG Home)
= AT EMN NCP (Alexander Spiegelfeld)
= ES EMN NCP (Francisco Martos Leal)
=  FR EMN NCP (Christelle Caporali-Petit, Anne-Cécile Jarasse)
*  HU EMN NCP (Gabor Vetd)
= LU EMN NCP (Adolfo Sommarribas)
= S| EMN NCP (Helena Korosec)
=  Odysseus network expert (Ulrike Brandl, University of Salzburg)
= ICF (EMN Service Provider)

9 TIMETABLE
The following tentative timetable has been proposedfor the Study going forward:
Date Action
28 February 2020 Launch
29 May 2020 Submission of national reports by EMN NCPs
17 July 2020 First synthesisreport to COM (1 week to provide comments)
24 July 2020 Deadline for comments (1 week to address comment and finalise)
31July 2020 Circulation of the first SR to all NCPs (2 weeks to comment)
14 August 2020 Deadline for comments
28 August 2020 Circulation of the second draft to allNCPs (2 weeks to comment)
11 September 2020 Deadline for comments

3 EMN Glossary Version 6.0, availableat https://ec.europa.eu/home-affairs/what-we-
do/networks/european migration network/glossary search/seasonal-worker en
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Date

Action

18 September 2020

Circulation of the third draft to all NCPs (2 weeks to comment)

2 October 2020

Deadline for comments

End of October 2020

Publication

10 Template for national contributions

The template provided below outlines the information thatshould be included in the national contributions of EMN NCPs to thi s

Study. For national contributions, the total numberof pages should not exceed 35-40 pages, including questions and excluding the

Statistical Annex. Alimit of 25-30 pages will also apply to the synthesisreport,in orderto ensurethat it remains concise and

accessible.
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in the EU

National Contribution from Luxembourg

Disclaimer: The following information has been provided primarily for the purpose of contributing to a synthesis report for this EMN
study. The EMIN NCP has provided information that is, to the best of its knowledge, up -to-date, objective and reliable within the
context and confines of this study. The information may thus not provide a complete description and may not represent the entirety
of the official policy ofthe EMN NCPs' Member State.

Background information on the Luxembourgish labour market

Seasonal workof third-country nationals, as any other form of work, must be putinto the particular context of
Luxembourg’s labour market.

For almost 150years, Luxembourg depends on two kinds of migration, qualified and non-qualified, inorderto deal
with the workforce needs of its economy.! Compared to other EU Member States, Luxembourgis a country withthe
largest proportion of foreigners; however, this foreign population is mainly composed of EU citizens. In Luxembourg,
296.500residents (47,4%) of a total populationof 626.100are foreigners. 247.900are EU citizens representing 39.6%
of the total population of the country and 83,6% of the foreign population of the country. The 48.600 third-country
nationals representonly 7,8% of the total population and 16.4% of the foreign population.

Dueto its size and geographic location, Luxembourg has anaccess to a very particular form of economic migration:
cross-border workers. Globalisationhas also played a decisive rolein the devel opment of economic migrationfor the
Luxembourgish labour market. The financial center was obliged to become highlyspecialised in order to remain
competitivein regards to other financial centers andto maintain its volume of business. In order to maintain its
competitive advantage, Luxembourg needs highlyskilled personnel, which, up until now, the country has found within
the Greater Region."

With regards to the labour market: the number of salaried workers on 31 December 2019 shows that Luxembourgish
residents represented only26,5%, EU citizens (other than Luxembourgish) 23,4% and third-country national residents
only 4,2%. Cross-border workers* from Belgium, France and Germany' represented 46% of the workforce.

The Luxembourgishlabour marketis nota national labour market but rathera labour market of the Greater Region
with a trend to become an internationallabour market. This situation can be explained in the context of the free
movement of services and the posted workers coming from other Member States to Luxembourg. The need of
workforce mustbe placed inthis particular context, taking into account the “internal reserves”, the free movement of
persons from which EU citizens, who reside in the country, benefit and the large majority of cross-border workers. To
this frameworkone mustadd a range of measures that wereintroduced by the Luxembourgish authoritiesinorderto
regulate thelabour market. Some of these measures did not have labour market needs as their onlyobjective, but
were also foreseen to manageintegration processes.>

4 Cross-border workers, which consist of skilled and highly skilled labour are substantially attracted for two reasons: 1) more
competitive salaries on the Luxemburgish labour market; and2)a geographicallocation which allows the commuting of cross -
border workers.

® These measures were: a) Measurestaken in regards to the transitory conditions on free movement of persons for the
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The attitude of the successive governments was to adapt i mmigrationto the economicneeds of the country.' The
government policy intends to implementan economicdiversification policy, focused on attracting highadded value
activities suchas ICT, health technologies, space, | ogistics, industryand FinTech." In consequence and taking into
consideration the s pecificities of Luxembourg's labour market, third-country nationalseasonal workers arenot a
priority of the Luxembourgish government.

Top-line factsheet

The top-line factsheet will serve as an overview of the national contribution introducing the study and drawing out key facts and
figures from across all sections, with a particular emphasis on elements that will be of relevance to (national) policy -makers. Please
add any innovative or visual presentations that can carry through into the synthesis report as possible infographics and visual
elements.

Please provide a concise summary of the main findings of Sections 1-3:

e Labour marketin Luxembourgis characterised by a high number of cross border workers from France, Belgium and
Germany, which represent 46% of the labour force of the country.

e The economy ofthe countryis service oriented and the government has been aiming for the diversification of the labour
market by supporting growth of such sectors as information technologies, logistics, e-commerce and biotechnologies,
while favoring also research and development.

e None of the activities/sectors mentioned before have seasonal nature, therefore there are no spedcific efforts madeto
attract seasonal workers or more over third-country national seasonal workers. This is also the reasonwhy it is not
possible to provide information on the profile of the third-country national seasonal worker.

e Seasonal activitiesare clearly defined in the national legislation and thetwo main sectorsin Luxembourg where the
seasonal workforce isrequired are agriculture and hospitality industry (HORECA).

e Luxembourghas chosen the option to apply labour market test to hire seasonal workers, thereforevacancies become
available first to nationals and EU nationalsand only after those canbe made available to third-country nationals. So far
persons hired for the available positions have been nationals of other EU countries and not third -country nationals.

e  Procedure to hire a third-country-nationalseasonal worker and the obligations of the employer arethe same asthose
provided for other salaried workers who are nationals of third countries.

e Information on the procedures both for the employerson how to hire a third-country nationalseasonal worker aswellas
for the employee on how to enter and stay in Luxembourgis provided in three languages (French, German and English)
on the government website.

e Luxembourgis facilitating re-entry of seasonal workers by removing the requirement for a seasonal worker, who has
been admitted to Luxembourgat leastone time in the previous five years andhas respected all obligations, to provide a
proof of adequate accommodation.

e Questions related to equal treatment and anti-discrimination matters are clearly addressed in the labour legislation.

e  Whetherthere are restrictions or not to the equaltreatmentbetween seasonal workers from third countries and
nationals of Luxembourg or other EU countries, who carry out comparable employment activities, depends on the specific
area.

e  Withregard to tax benefits, there are no restrictions. In case of unemployment benefits even ifthere are no restrictions
tothe equal treatment between seasonal workers from third countriesand nationals of EU countries, the general
eligibility rulesapply and the seasonal worker might not be in a position, to receive unemployment benefitsas it depends
on the length of employment. With regard to family benefits, there exists no equal treatment between the third country
and the EU seasonalworker. As well as with regard to educationaland vocational training thereis only right to training

citizens of the new EU Member States; b) Measures taken to reform the working permit system; c) Measurestaken to the
access to the labour market of third-country nationals, who do not migrate with the objective of exercisingan economic
activity (i.e., family reunification, students, etc.); d) Measures of successive regularisations of irregular migrants

in Luxembourg. The last collective administrative regularisation was from January to February 2013.
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thatis directly linked to the specific professional activity with the exception of scholarships, studentloansand other
allowances.

e There are no specific but general procedures/mechanisms in placethat apply to all workers to monitor, assess andcarry
out inspections on whether (seasonal) workers can exercise their equal treatment rights and other rights granted in
practice.

e  Even though Luxembourgdid not experience any difficultiesin relation to admission policy of seasonal workers during the
COVID-19 situation and no additional measures regarding seasonalwork were introduced during this health crisis. The
security measures established as a resultof the COVID-19 pandemic, and spedcifically the closure of the borders by France,
Germany and Belgium, did remind how dependent the countryis on the cross-border workforce.

Section 0: Impact of COVID-19

a. HastheCOVID-19 situationaffected the seasonal workers admission policy of your Member State with regard
to third-countrynationals?

Yes [
No

If yes, please explain how:

b. Whatmeasuresregarding seasonal work have been taken orare planned as a result of the COVID-19
situation?

Please explain. On 15 April 2020, inreply to a Parliamentary Question,"i concerning the need to attract seasonal
workers from other countries, the Minister of Agriculture, Viticulture and Rural Development indicated that within the
context of the COVID-19 pandemic Luxembourgis not planning to take any measures, as thereis no great need to
attractseasonal workers from other countries. It has been possible to findthe labour force needed within
Luxembourg or within the Greater Region.

The Ministeralso pledged to keep the borders with neighboring countries open sothat cross-border workers working
inan essential sector such as agriculture canreachtheirworkplace.

In the meantime, the Minister referenced the recentlycreated temporary networkingplatform JobSwitch®, which has
helped employers to findthe lacking labour force during the Covid-19 crisis. During the operation of the platform,
particularly with regardto the agriculture sector, there were more requests than job offers.

The platform JobSwitch was devel oped by the Chamber of Commerce via the House of Entrepreneurship, in
partnershipwith the Ministries of Labourand the Economy, the Employment Agency (ADEM) and the Trade
Confederation (CLC), Luxembourg Business Federation (FEDIL), National Federation of Hoteliers, Restaurateurs and
Cafetiers (HORESCA), the Chamber of Trades and Crafts and the Chamber of Agriculture.x

Section 1: Profile of seasonal workers

Research Question1: Whatis the profile of third-country national seasonal workers inthe EU?’

Please note thatall questions in this section refer to seasonalworkers covered by the Directive, except for questions
2b,11,12and 13.

6The online tool specially designed to facilitateand accelerate the use of additional and available labour during the

health crisis linked to the Covid-19 waslaunchedon 24 March 2020 and stopped operating on April 30, 2020.

During this period of just over a month, 1,460 applications were registered on the platform and 537 matchings produced.

7This question does not have to be answered by EMN NCPs. This question will guide the narrative for the section in the synthesis
report.
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Sub-questions:
1. Hasyour Member State admitted third-countryseasonal workers underthe Directive?

Yes []
No

No. The additionalinformation is providedfor the sake of completeness. Even though, Luxembourg transposed the
Directive 2014/36/EU by the law of 8 March 2017 amending the amended law of 29 August 2008 on free movement
of persons andimmigration (Immigration Law), inaccordance with theannual report “Regarding asylum, immigration
and reception” of the Directorate of Immigrationfrom 2017 to 2019% there has not been a seasonal worker short term
visa (or workpermitif the worker does not need a visa to enter the territory, granted for a seasonal work up to 90
days)¥i or a seasonal work residence permit, granted for a seasonal work of more than90 days¥ issued to a third-
country national XV

Therefore, itis not possible to provide information on the profile of a third-country national seasonal worker in
Luxembourg. Nevertheless, the seasonalactivities in Luxembourg, inthe pastandin the present, especially in the
agriculture (for example, grape harvesting)andhotel industry, restaurants and catering (HORECA) were/arefacing a
high demand of seasonal workers but they were/are EU citizens. For example, in the agricultural sector in the past
those were Portuguese and today are Polish and Romanian citizens.”

2. Whatarethesectors covered by the Seasonal Workers Directive in your Member State?® Please explain.

In accordance with article 49bisof the Immigration Law, and article L. 122-1, paragraph (2), point 2 of the Labour Code
the sectors covered under the Directive are defined by article 1 of the Grand ducal regulationof 11 July 1989*" which
indicates that seasonal employment contracts can only be concluded for activities whichare seasonal in nature, such
as:

harvesting (incl. grape harvesting, etc.);

packaging of harvested products;

leisureand holiday instructors and coordinators;

holiday tour guide and tourist guide;

surveillance and maintenance of publicopen airswimming pools and camp sites;

positions heldinretail stores, hotels and restaurants thatare only open ata certainperiod of the

year;

e positions heldinretail stores, hotels and restaurants that have a regular and foreseeable seasonal -
related increasein activityduringtheyear;

e positions heldincompanies activeinaviation and the transportation of peoplethathavea regular

and foreseeable seasonal-related increaseinactivity during the year.

a. Inwhich sector(s) were seasonal workers mostly employedin 20187?°

N/A As mentioned in the answer to sub-question 1, there are no third—country national seasonal workersin
Luxembourg.

b. Aretheresectorsofseasonalworkthatarenotcovered by the Directive?

Yes [
NoX

8 Art.2(2) ofthe Seasonal Workers Directives requires Member States to list those sectors of employmentwhich include activiti es
that are dependent on the passing ofthe seasons requires8 To be cross-checked with Eurostatdata
9 Please cross-check with Eurostatdata. If data for your Member State is not available on Eurostat, please usethe same
categorisation of sectors provided in Eurostat to the extent possible.
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If yes, please explain.
3. Whatwerethetop-5 countries of origin of seasonal workers inyour Member State in 2018?1°

Please listthe top-5 countries of origin in 2018 for the number of authorisationsgrantedforseasonal workers in line
with the Directive (this can include both visas and residence permits). If applicable, please comment on any specific
observations ortrends with regard to the country of origin (e.g. that seasonal workers from a specific third country are
particularly prevalentin a certain sector).

N/A

4. Whatwas themain age group of seasonal workers who received an authorisation in 2018 inyour Member
State?!

Please state the main age group. If applicable, please comment on any specific observations or trends with regard to
theagegroup.

N/A

5. Whatwas thegender distribution of seasonal workers who received anauthorisationin 2018 in your
Member State?

Please explain. If applicable, please comment on any specific observations or trends with regard to gender distribution
(e.g. that mostly men are employed in the agricultural sector?

N/A
6. Does your Member State havea minimumsalary setin law?

Yes
No ]

If yes, please state the amount (in euros):
The social minimum wagein Luxembourg as of 1 January2020is EUR 2,141.99 per month »i
7. Whatwas theaverage/minimum salary of seasonal workersin 2018?

Please describe. If applicable, please comment on any specific observations or trends with regard to the
average/minimum salary.

N/A. In Luxembourg a seasonal worker will be paidas anyother person working in the Grand Duchy of Luxembourg.
For non-skilled workers the minimum ssalary is € 2.141,99 per monthfrom 1 January 2020. If the seasonal worker is
qualified, s/he will receive anadditional 20%over the minimum salary, which represents a minimum salary of €
2.570,39 per month. il

8. Whatwas theaverage duration of stay of third-countrynationals who were granted authorisation for
seasonal workin 2018 inyour Member State?
Please describe. If applicable, please comment on any specific observations or trends with regard to the
duration of stay.
N/A

10 please cross-check with Eurostatdata. If data for your Member State is not available on Eurostat, please usethe same
categorisation of sectors provided in Eurostat to the extent possible.
11please refer to the following age groups in your answer: 15-19; 20-24; 25-29; 30-34; 35-39; 40-44 etc.
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9. Istherea specificperiod of theyear wherethereis more need for seasonal workers?

Yes
No ]

If yes, which period is this (e.g. spring, summer, autumn, winter) ?:

In Luxembourg thereare several periods during the year when seasonal workers are needed. In spring to harvest
asparagus and strawberries. Itis also possible that some wine yards hire seasonal workersin spring, ifitis not
sufficient withtheir permanent staff.** Duringthe summer holidays, seasonal workers are needed in the HORECA
sector. Another period when seasonal workers are needed in Luxembourgis the grape harvest that normallytakes
placeinSeptember and lasts three to four weeks.

10. Does your Member State collectinformation about the skills |evel of seasonal workers (for example
information on education or qualification level, language | evel or level of experience of the seasonal
workers)?

Yes (]
No

If yes, what was the average skills level in 2018 (e.g. low-, medium-, or highly-skilled)? If applicable, please comment
on any specificobservations or trends with regard to the skills level.

11. Are thereany alternative categories of migrant workers who perform temporary work of a cyclical nature
who arenotcovered by the Seasonal Workers Directive? Please only consider those categories of seasonal
workers which show the same characteristics, or very similarones, as those covered by the Directive (duration
of stay in Member State, cyclical nature of their work, main residence outside the Member State, etc.)?

Yes []
No

If yes, what percentage (roughly) of seasonal workers in your Member State are covered through these alternative
categories?

N/A as mentioned before, seasonal activities in Luxembourg, are performed only by EU citizens.

12. Ifapplicable, whatare the main differences between those migrant workers covered by the Seasonal
Workers Directive andthose not covered by the Directive in terms of their backgroundinformation (age,
gender, country of origin)?

N/A
13. Inyour Member State, are seasonal workactivities knownto be performed by irregular migrants?

Yes [
No

If yes, is there data/information available on the magnitude and the characteristics of the seasonal work activities
performed by irreqular migrants? Please explain.

No. The additionalinformation is provided for the sake of completeness. In general, itis impossible to estimate the
number of irregular migrant workers regardless of whether they engagein seasonal activities or not. Theold
regularisation measures carried outin Luxembourgin 2001 and 2013 showed thatthe HORECA and construction
sectors were the sectors most affected by the phenomenon of illegal employment of illegally staying third-country
nationals.*Therefore, it cannot be excluded thatinseasonal activities, particularlyin the HORECA sector, cases of
illegal employment still exist. Even if the trade unionorganizations are not aware of specific cases.™
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The existence of irregular migrants in different economic sectors, suchas HORECA, were recently highlighted by NGOs
in relation to the challenges that could be faced by irregular workers as a result of COVID-19 crisis i i

Section 2: Attraction of seasonal workersto address labour market needs

Research Question 2: To what extent do Member States place specific efforts onattracting seasonal workers to address
labour market needs?!?

Please note that all questions in this section refer to seasonalworkers covered by the Directive, except for question 19.

Luxembourg does not place any specific efforts on attracting seasonal workers to address labour market needs, as those
arecovered by EU citizens, eitherresidents or cross-border workers.

Sub-questions:
14. Is theentry and stay of seasonal workers from third countries part of your overall migration policy?

Yes []

No
Please explain. Luxembourg’s economy is mainly focused on attracting the workforce forits financial sectorand high
added value services sectors (tertiary sector) as well as other new sectors that the government plans to devel op (space,
fintech, green finance, biomedicine, etc.). These services are not cyclical activities andin consequence, seasonal
workers are not part of the overall migration policy. Furthermore, the labour market depends more on the cross-
border workers (whoare mainly EU citizens) than third-country nationals.

The weight of agricultural sector, which is one of the sectors that attracts and employs seasonal workers, in
Luxembourgis constantly decreasing.®" Seasonal workers that come to Luxembourgto either work in thefields,
collecting fruits andvegetables, orin the wineyards are nationals of other EU Member States and not third-country
nationals.

15. Did your Member State develop measures to attract seasonal workers?

Yes ]
No

If yes, how is this done? Please briefly explain.
16. Does your Member Staterelyon seasonal workers from third countries to fill labour market needs?

Yes []
No

Please explain.
The labour force coming from the European Union covers the needs for seasonal workers.
a. Ifyes,forwhichsectorsand whataretheselabour market needs? Please explain. N/A

b. Didthemigration of seasonal workers who cameto your Member State between 2016-2019 help to
address the labour market needs of your Member State?

22 This question does not have to be answered by EMN NCPs. This question will guide the narrative for the section in the synthesis
report.
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Yes (]
No [
To someextent []

Please explain. N/A
17. Does your Member Stateimplementanannualquota for seasonal workers?

Yes [
No

a. |Ifyes,isthisageneralquotaorisitapplied to specificsectors or to certain third countries?
Please explain.
b. Ifyes,was this quota fulfilled between 2016-2019?

Yes (]
No [

18. Whatwas the average processing time and costs (ineuros) for applications from third-country nationals for
the purposeof carrying out seasonal work in2018?

Please explain. As there have not been any short-termvisa, work permit or residence permitissuedto third-country
national seasonalworkersitis not possible to provide an average processing time for applications. However, the
ImmigrationLaw states that the decision on anapplicationfor anauthorisationto stay as seasonal worker willbe
treated as soon as possible butitcan take up to 90 days.*

In case of seasonal workfor anactivity exceeding 90days:

within 3 months of the arrival in Luxembourg, the third-country national seasonal worker mustapply fora residence
permitfor third-countrynationals from the Immigration Directorate of the Ministry of Foreignand European Affairs.

Together with the applicationformfor the residence permit, the third-country national must provide several other
documents, including proof of payment of a fee of € 80 to the account of the Immigration Directorate. The same fee

of €80is applied for a renewal procedure of a residence permit.®>i

19. If your Member State has alternative categories of migrant workers who perform temporary work of a
cyclical nature who are not covered by the Seasonal Workers Directive (see question 11):

a. Does your Member State have one or more specific national schemes to cover these categories?

Yes [
No

Please briefly explain. N/A

b. Whatisthereason forthe existence of suchspecific national schemes? |.e. Why are employers more
likelyto usethese national schemes instead of the one established in the Directive?

Please briefly explain. N/A
20. Does your Member State apply a labour market test to seasonalworkers?

Yes
No []
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Please briefly explain. Before an employer can hire a salaried worker, employer must first make a declaration of
vacant position to the ADEM. The declaration will allow the ADEM to check whether thereis a suitable candidate
availableonthelocal or EUjob market. The Immigration Law states that the authorization of stay for seasonal worker
is refusedifitis detrimental to the priority of hiringlocal residents or EU citizens.*'

Ifthe job offer cannot be filled witha personregistered with the ADEM withina 3 weeks deadline, the employeris
allowed to conclude an employment contract with a person of his choice, under certain conditions, including a non-EU
national.

To this end, theemployer mustsubmitanapplicationon plain paper to the ADEM's directorandrequesta certificate
granting himtherightto hirea third-country national. The employer mustthen signa dated employment

contract with thefuture seasonal worker. It may be stated inthe contractthatthe startdateis "thedate on which the
worker obtains the temporaryauthorisation to stayfor seasonal workers".

The employer must handover the original certificate to the seasonal worker, who must attachitto his application for
the work permit whichhas to beintroduced fromthe country of originor the authorisation to stay fora stay of more
than 3 months. However, the employers maydirectly forward the certificate to the Directorate of Immigration, if they
have been given a mandate by the third-countrynational to submit the applicationfor a temporaryauthorisationto
stay on their behalf.

Employers hiring seasonal workers from third countries have to:

e requesttoseetheseasonalworker's workpermit (stay forless than3 months) before beginning the working
relationship and keep the copy for the whole duration of the contract;

e requesttoseetheseasonalworker's authorisation to stay or residence permit (stay for morethan 3 months)
before beginning the working relationship and keep the copy for the whole duration of the contract;

¢ notify the beginning of the working relationship to the Ministry of Foreign and European Affairs within3
working days from the first day of work. i

21. Does your Member State facilitate the re-entry of seasonal workers?*3

Yes
No []

If yes, how is this done? Please briefly explain.

The ImmigrationLaw foresees that the seasonal worker whohas been admitted as a seasonal worker atleast oncein
the previousfiveyears and has respected all his/her obligations will be exempted of the proof thats/he disposes of
adequate accommodation orthatit willbe provided by the employer.**The other conditions that must be fulfilled
area work contractand a health insurance coverage.

22. Does your Member State cooperate with third countries to attract seasonal workers (e.g. bilateralor
multilateral agreements)?

Yes (]
No

13 This question refers to measures included within Art. 16 of the Directive and any other measures. Art. 16 of the Seasonal Workers
Directive provides that Member States shallfacilitate re-entry of third-country nationals who were admitted to that Member State
as seasonal workersat leastonce withinthe previousfive years, and who fully respectedthe conditions applicable to seasonal
workers under this Directive during each of their stays. The facilitate may include measures such as: the grant ofan exempti on from
the requirement to submit one or more of the documents necessary for admission,; theissuing of several seasonalw orker permitsin
a single administrative act; an accelerated procedure leading to a decision on the application for a seasonalworker permitora long
stayvisa; priority in examining applications for admission asa seasonal worker.
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Please briefly explain. N/A
23. Who aretherelevantactorsin attracting seasonal workers (e.g. recruitment agencies)?
Please briefly explain. N/A
24. How are employersinformed about the procedure for hiring seasonal workers?
Please briefly explain. If applicable, please also mention any support provided to employers to hire seasonal workers.

All theinformation necessary foran employerto hire a third-country national seasonal worker is available on the
government website guichet.lu.** This websiteis availablein French, German and English.

25. Canseasonal workers applyfor a change of status while they areinyour Member State for the purpose of
seasonal work (i.e.if they find anotherjob, a permanent contract, etc)?

Yes [
No

If yes, please explain. No, this is expressly excluded by article 39 (3) of the Immigration Law.
26. Has your Member State carried out an evaluation of theimplementation of the Seasonal workers Directive at
national level? If so, didit conclude anything as to whether theintroduced measures were sufficientin

attractingseasonal workers?

Yes []
No

Please explain.

27. Is your Member State aware of any misuse (e.g. employers hiring third-country seasonal workers for non-
seasonal work) inthe application of the Directive?

Yes (]
No

Please briefly explain.

28. Are thereany good practice examples in relation to the attraction of seasonalworkers in your Member State?

Yes []
No

Please briefly explain.
Section 3: Protection and rights of seasonal workers

Research Question3: How does the Seasonal Workers Directive achieve its goal of protecting seasonal workers and
their rights?

Please note thatall questions in this section refer to seasonalworkers covered by the Directive, except question 39and
40.

14 This guestion does not have to be answered by EMN NCPs. This question will guide the narrative for the section in the synthesis
report.
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Sub-questions:

29. Does your Member State apply restrictions to the equal treatment between seasonal workers from third
countries and nationals of your Member State who carryout comparable employment activities, particularly
with regard to:

a. Family benefits;®

Yes
No [

If yes, please briefly explain. Thefamilyallowanceis granted to children, fromthe month they are bornuntil they turn
18, who:

e arelegally domiciledin Luxembourg;
e liveinLuxembourgonanactual anduninterrupted basis.

The family allowanceis also granted if the children are family members of anyone who is subject to Luxembourg
legislation and is covered by European regulations or by another bilateral or multilateral agreement signed by
Luxembourg on social security issues and providingfor the payment of the family allowance under the legislation of
the country of employment, provided thatthe children arelivingina country covered by such regulations or by the
agreements in question >

As third-country national seasonal workers in Luxembourg have no right to family reunification, the right of family
benefits for theirchildren livingin the country of origin depends on the existence and the content of bilateral or
multilateral agreements signed by Luxembourgon social security issues with third countries.

The only bilateral agreement that currently has the disposition on family benefits is the bilateral agreement on social
security issues with Cape Verde. The agreement provides for the payment of family allowances for childrenlivingin
Cape Verde, ™ but with application of a special amountindicated in the agreementandinrelation to theage limit
providedfor family allowances according to Cape Verde legislation i, e«dv

b. Unemploymentbenefits;

Yes []
No X

If yes, please briefly explain.

No. The additionalinformation is provided for the sake of completeness. In principle thereis no distinction between
nationalities. However, concerning eligibility to unemployment benefits, de facto the seasonal workeris excluded
fromreceivingunemployment benefits, as thelaw does not foresee the possibility fora seasonal worker to apply fora
salaried worker residence permit. >

In order to be entitled to unemployment benefit, the unemployed person must:

e be unemployedagainsttheir will (which excludes termination of an employment contract
by mutual consent, leaving a jobwithouta validreason, resignation and dismissalfor
serious misconduct);*i

e bearesidentin Luxembourg i

o atthe timeof notification of dismissalwhile on a permanent employment
contract;

e beagedbetween 16 and 64 ;i

15 Art. 23(2)(i) of the Seasonal Workers Directive provides that Member States may restrict equaltreatmentunder point (d) of t he
first subparagraph of paragraph 1 by excluding family benefits and unemployment benefits, without prejudice to Regulation No
1231/2010.
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e befittowork, availablefor thelabour marketand readyto acceptanyappropriatejob
(according to criteria of pay, physical and mental fitness, working conditions, etc) ;>

e beregisteredasa jobseeker with ADEM andfileanapplicationfor full unemployment
benefit*

e haveheld oneor more employment contracts for atleast 26 weeks (withatleast 16 hours
per week) over the 12 months priorto registering with the ADEM as a jobseeker.

c. Educational and vocational training not linked to the specificemployment activity;®

Yes
No []

If yes, please briefly explain.

The Immigration Law* confers on seasonal workers the right to the recognition of their diplomasas well as theright
to educationand professionaltraining directlylinked to the s pecific professional activity with the exception of
scholarships, studentloans andother allowances.

d. Taxbenefits in cases wheretheregistered orusual place of residence of the family members of the
seasonal worker for whom he/she claims benefits, does notliein the territory of the Member State
concerned.?

Yes [
No

If yes, please briefly explain.

No. The additionalinformation is provided for the sake of completeness. Remuneration forwork carried outin
Luxembourgis generally subject to withholding taxatsourceinLuxembourg, deducted by the empl oyer on the basis
of the tax card submitted by the employee.

In general, resident taxpayers, who receiveincomethatis taxableinLuxembourg, may be subject to various tax
obligationsinLuxembourg. Consequently, some taxpayers must fileanincometax return, for exampleif theannual
taxableincomeatsourcein Luxembourg exceeds EUR 100,000. Other taxpayers canregularise their taxsituation by
filinga taxreturnor by applying foran annual adjustment.

Taxpayers for whom the filing of anincometax return is not compulsory canfilea taxreturnnonetheless if they fall
for exampleinthefollowing category:

e spouseswho arenotseparated, one of whomis a resident taxpayer and the other is a non-resident who
choseto betaxed jointly in Luxembourg, providedthattheresident taxpayer has earned 90% of the
household'sincome during thetax year.Xi

Taxpayers can applyfor a taxdeductionon theirtaxableincomein the case of extraordinary expenses whichare
inevitableand considerablyreduce theirtaxpaying ability X

e. Arethereany practicaldifficulties to ensuringequal treatmentintheareas defined inthe Directive?

16 Art. 23(2)(ii) of the Seasonal Workers Directive providesthat Member States may restrict equal treatment under point(g) of the
first subparagraph of paragraph 1 by limiting its application to education and vocational training which is directly linked t o the
specificemployment activity and by excluding study and maintenance grants andloans or other grants and loans.

17 Art. 23(2)(iii) of the Seasonal Workers Directive provides that Member States may restrictequal treatment under point (i) of the
first subparagraph of paragraph 1 with respect to tax benefits by limiting its applicationto cases where the registered or usual place
of residence ofthe family membersofthe seasonalworker for whom he/she claims benefits, liesin the territory of the Membe r
State concerned.
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Yes [
No

If yes, please briefly explain.

No. The additionalinformation is provided for the sake of completeness. The Labour Code does notallow any
discriminationin the labour conditions between a seasonalworker or anyother worker.

Itdefines the seasonal workcontract as a fixed term contract“v and in consequence, all the rights and duties of this
type of contractareapplicable. In addition, the Labour Code guarantees the equal treatment principle for seasonal
workers as itstates that unless otherwise provided by law, the legal and contractual provisions applicable to
employees bound by anopen-ended contract are also applicable to employees bound by a fixed-term contract.®v

The Labor Codesstipulates equal treatment between employees in matters of employmentand work and prohibits any
directorindirect discriminationin the workplace on the basisof religion, beliefs, sexual orientation, age, handicap,
belonging or not belonging, true or supposed to be a nationality, a race, or an ethnicgroup or based on thefact that
oneis a manorawoman. Vi

30. Who arethe mostimportantactorsinyour Member State regarding the protection of seasonal workers'
rights and whatis their role? Please explain. Please distinguish between public and private actors in your
answer (e.g. Trade Unions, Chambers of Commerce, etc.).

Inaccordance with the Labour Code the ITM is the main state institution responsible for ensuring the res pect of
labourlaw and protection of employees. Thisincludes:

e Monitoring of the application of thelegislation inparticularinrelation to the working conditions and the
protection of employees;

e Providing practical, | egal, technical information, assistance both to employers and employees on
implementation of legal, regulatoryandadministrative provisions inmatters of workandoccupational
safety and health;

e Assumingthefunction of aninterlocutorwitha view of preventing and resolving individual labour
disputes;

e  Puttingend to situations contradicting the legal, regulatory, administrative and contractual provisionsin
matters of work and occupational safety and health;

o Notingoffensesintheareas of competency (see above) andto notify the state prosecutorabout them;

e Carryingoutinspections to monitor possible employment of irregularly staying third-country
nationals.Xvi

Whenitcomes to labour disputes there are several organisations in Luxembourgthat provide mediation services,
depending on the nature of the dispute.

In Luxembourg, the employees’ representation takes placeintwo levels: mandatory and voluntary. All employees or
pensioners must be members of a professional chamber, which represents their professional category. The 5
professional chambers'®inLuxembourgare publicinstitutions that primarily serve to defend the interests of a specific
category of workers. They are official, elected representatives of the professions. As such, anddue to their
composition, the chambers are able to voice the opinion of all groups within the national community.*Viii Professional
chambers must be asked to give theiropinion on legislative proposals affecting their members.

In addition to professionalchambers both employers and employees can be members of a trade union. The two
general unions concerning workers from the different economicsectors are the Independent Trade Union of
Luxembourg (Onofhidngege Gewerkschaftsbond Létzebuerg - OGBL) andthe Christian Union of Luxembourg
(Létzebuerger Chréschtleche Gewerkschaftsbond - LCGB). Both OGBLand LCGB provide information regarding workers’

18 The five professional chambers in Luxembourg are: 1) Chamber of Employees, 2) Chamber of Civil Servants and Public Employees,
3) Chamber of Agriculture, 4) Chamber of Commerce, 5) Chamber of Skilled Trades and Crafts. The first two chambers mentioned
are for employees and the other three for employers
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rights and obligations. The mission of unions is to defend the interests of empl oyees vis-a-vis employers and
politicians.

Itshouldalsobe noted that, in accordance withthe Labor Code,*™*any employerinthe private sectoris requiredto
appointstaff representatives inestablishments regularly employing atleast 15 employees bound by anemployment
contract, regardless of the nature of their activities, their legal form and sector of activity.

The staff delegation®® has severalroles within the business. The overarching role of the staff delegationis to safeguard
and defend employees' interests with regard to working conditions, job security and employment status.'

Thus, itacts as a mediator between the employees and employer. In particular, itis the responsibility of the staff
delegation to:

e presenttheemployer withany andall claims, both individual and collective;

e ensureproperenforcementof laws, regulations and collective agreements and strict enforcement of
equal treatment of the business's employees;

e offer recommendations on the preparation or modification of the business's internal regulations;

e preventandsettleindividual or collective disputes between the employerand employees;

e ifdisputescannotberesolved, refer the caseto theInspectorate of Labour and Mines (/nspectiondu
travail et des mines —1TM);

e to ensureequal opportunitiesin terms of access to employment, professional development training, pay
and working conditions foremployees."

31. Is therea frameworkinplace enabling the transfer of pension contributions to origin countries?

Yes
No [

If yes, please explain.?°
Luxembourg exports pensions to any country inthe world, but does not transfer pension contributions as such.

In Luxembourg, old-age pensions are awarded under certain conditions, in particularthe completion of minimum
insurance periods. If this conditionis met, the seasonal worker, who is a third-country national, will be paida
Luxembourgoldage pension.

If the periods of insurance completed in Luxembourg are not sufficient to meet this condition, itis possible to do so by
addingthese periods together with other periods completed in another EU or EEAMember State, in Switzerl and orin
a country withwhich Luxembourg has concludeda bilateral social security convention providing for this possibility.

If the seasonal worker still isn't able to meet the conditions forthe granting of a Luxembourgold-age pensionandhas
notreceived, in Luxembourg or abroad, pension benefits on the basis of the insurance periods concerned, then the
contributions actually paidinto his account, excluding the part payable by the public authorities, can be reimbursed to
himon request."

32. If your Member State has alternative categories of migrant workers performing temporary worknot covered
by the Directive, do these categories enjoythe samerights as those granted by the Directive?

19 The employees of the business elect the staff delegation every five years, from lists of candidates presented either by a union,
which enjoys general nationalrepresentativeness, or by a number of company employeesrepresenting at least five percentof the
total workforce.

20 Art.23(1) provides that seasonalworkers moving to a third country, or the survivors of such seasonal workers residingin a third-
country deriving rights from the seasonal worker, shallreceive statutory pensions based on the seasonal worker’s previous
employment and acquired in accordance with the legislation set out in Article 3 of Regulation (EC) No 883/2004, under the same
conditions and at the same rates as the nationals of the Member States concernedwhen they move to a third country
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Yes (]
No ]

If yes, please briefly explain. N/A

33. Whatdoes your Member State consider an "adequate standard of living" in relationto accommodation? How
does your Member State ensure that seasonal workers benefit from an “accommodationthatensures an
adequate standardof living” for the duration of his or her stay??!

Please briefly explain.

The ImmigrationLaw does not specify whatis understood by “adequate standard of living”. However, the Immigration
Lawrequires theapplicantfor a seasonal permitto work, shorttermvisa or a seasonal worker residence permit to
provethats/hedisposes of anappropriate accommodation (e.g. rental contract, proof of property ownership/title
deed) or thatadequate accommodationwill be provided.' According to the amended Grand-Ducal Regulation of
September 5, 2008 defining the criteria of resources and housing'™ provided for by the amended law of August 29,
2008 on the free movement of people and immigration the condition of appropriate accommodation providedfor by
lawisassessed in relationto the stipulations of the Grand-ducal regulation of 25 February 1979." In this context, this
accommodationmusthavea floorarea of atleast 12 m?for thefirst occupantand9 m? per additional occupant, !
natural lightenteringthrough windows that can be opened and closed properly and which measureatleast 1/10 of
the floor area, heating, running water, el ectricity, etc."i

The proofthattheapplicanthas an appropriate accommodation can be provided by any document attesting to his
capacity as owner or tenant of the accommodation, il for example, rental agreement, el ectricity bill, employer's
affidavit.

a. Arethereanygood practicesinrelation to ensuring adequate accommodation, considering the
temporary nature of stayof seasonalworkers?

Yes
No [

If yes, please briefly explain.

Seeingthatin Luxembourg obtaining adequate accommodationis a challenge the Immigration Law authorized that
the applicant caneither provide proof that he/she will have an adequate housing, or that adequate housing will be
provided.*This proofis not necessaryif the third-country national has already been admitted to Luxembourg as a
seasonal worker atleastoncein thelastfiveyears.”

34. Does your Member States have procedures/mechanismsinplace to ensure thatseasonal workers and their
employers areinformed of their rights and duties?

Yes
No ]

If yes, please briefly explain.

In Luxembourg, the ITM™ as well as the government (through guichet.lu)™i provide information throughtheir
websites on the conditions that need to be fulfilled both by the employer and the third -country national in order to
concludeanemployment contractas well as the general working conditions, such as working time, vacationdays, rest
time, and contractrenewal.

21 Art. 20(1) provides that Member Statesshall require evidence thatthe seasonal workers will benefit from accommodation that
ensures an adequate standard of living according to nationallaw and/or practice, for the duration of his or her stay. The co mpetent
authority shall be informed of any change ofaccommodationofthe seasonal worker.
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Furthermore, trade unions as well as the Chamber of Employees (Chambre des salariés) provide informationregarding
workers' rights and obligations.™V

The trade unions also offer their members free legal advice andassistance in socialandlabor matters.™

35. Does your Member State have any specific procedures/mechanisms inplace to monitor, assess andcarry out
inspections onwhether:??

a. Seasonalworkerscanexercisetheir equal treatment rights and other rights granted in practice?
How does thatwork and whoaretheactorsinvolved?

Yes []
No

If yes, please briefly explain.

No. The additionalinformation is provided for the sake of completeness. There are no specific but general
procedures/mechanismsin place to monitor, assess and carryoutinspections. The Labour Code defines the seasonal
work contractas a fixed term contract™ and inconsequence, all the rights and duties of this type of contractare
applicable.Inaddition, the Labour Code guarantees the equal treatment principle for seasonal workers as it states
thatunless otherwise provided by law, thelegal and contractual provisions applicable to employees bound by an
open-ended contract are also applicable to employees bound by a fixed-term contract. >

The ITMis the mainstateinstitution responsible for ensuringthe respect of the Labourlaw and protection of
employees. This includes among others monitoring of the application of the legislation inparticularinrelation to the
working conditions and the protection of employees.™ii

b. Seasonalworkersabidebytherules(e.g.no overstaying)? How does that work and who arethe
actorsinvolved?

Yes []
No

If yes, please briefly explain.

No. The additionalinformation is provided for the sake of completeness. There are no specific procedures fores een for
third-country national seasonal workers, but general procedures apply. The Immigration Law states that the Minister
in charge of immigration and asylum may carryout checks and controls, or cause themto be carried out, witha view
to verify whether the conditions laid downfor the entry andstay of foreigners are fulfilled.”*The Grand-Ducal Police,
in accordance with the Minister's instructions, shallcarry out the monitoring and checking of the conditions of the
entry and stayof foreigners.™

Also,thelTM s responsible for the control that the general working conditions a re being res pected.™

c. Employersabidebytherules(e.g. no exploitation)? How does thatwork and whoaretheactors
involved? Istherea focus on any specificeconomic sectors?

Yes (]
No

If yes, please briefly explain.

22 Art. 24 provides that Member States shall measures to preventpossible abusesand to sanction infringements of this Directive.
Measures shallinclude monitoring, assessment and, where appropriate,inspection in accordance with national law or
administrative practice (Directive 2014/36/EU).
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No. The additionalinformation is providedfor the sake of completeness. There are no specific procedures fores een for
third-country national seasonal workers, but the general procedures for third-countrynational workers will apply. The
employer of a third-country nationalis obliged to notify the Minister in charge of immigrationandasylumabout the
datewhen the employment contractstartsina deadline of three working days after the first day of work of the third-
country national.™ If the employer is a physical person and the employmentis for private reasons the reporting
deadlineis 7 working days from the first day of employment.™i Finally, the employeris obliged to require from the
third-country national employee, before the employment contract starts, thats/he has a valid authorisation of
stay/residence permitand the employee must presentitto the employer.™ The employer also must keep duringthe
entireduration of the labour contract a copy of the authorisation of stay/residence permitin case of a possible
inspection.™

The ITMis incharge to enforce the application of the labour legislation, es pecially, the work conditions and the
protectionof the employees.”™ It puts anend to labour situations incontradictionwith the legal, regulatory,
administrative and conventional provisions in matters of work and healthandsafety at work."™i It also verifies the
infractions through controls"™ii gnd informs the public prosecutor.”™* As well as for ensuring compliance with the
equal treatment legislation, based on the principle of non-discrimination at the workplace."

36. Does your Member State collect statistics on the procedures/mechanisms described in question 35?

Yes (]
No

If yes, please provide the statistical information forthe year 2018.

No. The additionalinformation is providedfor the sake of completeness. In the Annual Report of the ITM for 2018
only general information on the number of performed controls is available. What can be concluded from the report of
the ITMis thatthesecond sector after constructionwhere the ITM has performed mostinspections and controls is
HORECA.

37. How can seasonal workers lodge complaints against their employers?? Didyour Member State set up some
specificprocedures to protect seasonal workers who lodge complaints?

Yes (]
No

If yes, please briefly explain.

No. The additionalinformation is provided for the sake of completeness. In Luxembourg, the seasonal workers can
lodge complaints against theiremployers following the general procedure established by the Labour Code. Thereis
no specific procedure for third-countrynational seasonal workers. The Labour Courtis res ponsible for resolving
employmentlawdisputes inLuxembourg.

Oneshould note the mediation role (for moreinformationsee answer to the Q30) of the staff delegation between the
employees andemployerin different businesses that employ atleast 15 salaried workers. In particular, itis the
responsibility of the staff delegationto:

e presenttheemployer withanyandall claims, both individual and collective;
e preventandsettleindividual or collective disputes between the employerandemployees;
e ifdisputescannotberesolved, refer the casetothe ITM.

23 Art.25 provides that Member States shallensure that there are effective mechanisms through which seasonal workers may lodge
complaints againsttheir employersdirectly or through third parties which have, in accordance with the criterialaid down by their
national law, a legitimateinterest in ensuring compliance withthis Directive, or through a competent authority of the Membe r State
when provided for by national law.
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38. Are therespecificsanctions in placein your Member State against employers who have not fulfilled their
duties underthe Seasonal Workers Directive?

Yes []
No

If yes, please briefly explain.

No. The additionalinformation is providedfor the sake of completeness. The violations of the conditions of the
Seasonal Workers Directive are covered by the general sanctions of the Labour Code. For example, the Labour Code
establishes thatthe employer who has employed anirregularly staying third-country national must pay to the third-
country national:

1. salariesand any other emoluments as defined by Article L.-222-1 of the Labour Code (meaning atleast
the minimum social salary) whicha similar employee would have benefited forthesame
employment;>i

2. thetotal amountof outstanding remuneration as well as the cost of the transfer of these amounts to the
third-country national to the countryto whichs/heis returned;

3. thetotal amount of unpaid social contributions and taxes, including administrative fines, as well as, court
and legal fees v

In order to calculate the amounts mentioned above, the Labour Code presumes that the employment relationlasted
atleast3 monthsexceptif thereisany proof against this presumption provided by the employer or the employee. ™

The Labour Code considers thatin addition to the entrepreneur, direct subcontractors"™i as well as anyintermediate
subcontractors™iwho areillegally employing irregularly staying third-country national are jointly and severally liable
to pay any outstanding financial sanction and any outstanding debt (remuneration, taxes and social security
contributions). Theemployer is also subject to administrative fines. The administrative fine to the employer is of €2
500 per illegally staying third-countrynational, when the employer has employed one or moreillegally stayingthird-
country nationals.™ii |n case of aggravated circumstances?* the employer is subject to imprisonment of 8 days up to
lyearanda fineof€2501upto€200000r one of both per illegally staying third-countrynational.

The employer who has employed anirregularly staying third-country national maybe subject to the following ancillary
criminal penalties:

o theinterdiction of a maximum duration of three years from exercising the professional or social activity
which served directly or indirectly to commit the offense or

e temporaryor permanentclosure of the business or establishment used to commit the offense fora
maximum of five years.hxx

39. Do migrationauthorities andlabourauthorities cooperate inrelation to the monitoring of seasonal workers
andtheir employers?

Yes
No ]

If yes, please briefly explain the nature of cooperation and the objective, i.e. the protection of seasonal workers,
fulfilment of theirrights, detection of irreqularly-staying seasonal workers or overstayers, etc.

24The following circumstances are considered as aggravating circumstances: 1. the offenseis repeated; 2. the offense
relates to the simultaneous employment of a significant number of illegally staying third -country nationals; 3. the offense is
accompanied by particularly abusive working conditions; 4. the offense is committed by an employer who usesthe work or
the services of anillegally staying third-country national knowing that this person is a victim of trafficking in human beings;
5. the offense relates to the illegal employment of a minor illegally staying third -country national. Article 572-5 (1) 1 to 5 of
the Labour Code.
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See answer to Q.35
40. Has your Member State detected seasonal workers who are victims of exploitation or human trafficking?

Yes []
No

If yes, please briefly explain.

41. Are thereany good practice examples or research/evaluation findings of how the rights of seasonalworkers
havebeen ensured inyour Member State?

Yes [
No

If yes, please briefly explain.
Section 3: Conclusions and lessonslearned

Please comment on the findings of your national report by drawing conclusions, and identifying any key challenges and lessons
learned. Please make reference to the three research questions of the study in your reply.

Even though in Luxembourg the Seasonal Workers Directive (2014/36/EU) has been transposed by the law of 8 March
2017 amending theamended law of 29 August 2008 on free movement of persons and immigration (Immigration
Law), the historical development of the country, the type of migration, geographical locationas well as labour market
priorities defined by successive governments has created labour market where thereis no need to use the provisions
providedby the Directive.

Specifics of the labour marketin Luxembourgisthatitis composedof a highnumber of cross border workers from
France, Belgium and Germany, which represent 46% of the labour force. The economy of Luxembourg is service
oriented. Besides that Luxembourgisalso a well-knowninternational finance centre, as well as hometo several EU
institutions, for example, the Court of Justice, the General Accounting Office, the European Investment Bank. Therefor
sectorsthatinvolve seasonal activities are not considered as priorities. Equally, there have been no efforts madeto
attractthird-country national seasonal workers as the available seasonal vacancies are attractive enough for nationals
of other EU countries.

Two sectors where seasonal workers are employed in Luxembourg areagricultureand HORECA. The HORECA sectoris
alsooneof the sectors with the highest possibility of illegal employment.

A general conclusionthat canbe madein relationto protection of rights and equal treatment of third-country national

seasonal workersisthatthereare no dedicated procedures introduced andthe protectionis based on general
provisions of thelabour legislation.
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Annex: national statistics related to seasonal workers
42. Statistics related to seasonal workers are available within the general statistics for first permits for remunerated
activities (migr_resocc)andthe specific datasets for authorisations for the purpose of seasonal work
(migr_resswl_landmigr_ressw2).In lightof this, if your Member States reports statistics to Eurostat for dataset
migr_resoccbutnotfor datasets migr_resswl_1and migr_ressw2, do these general statistics indicate those covered
by the Directive or not (or do they represent the alternative categories )? Canthose be used intheabsence of the
specificstatistics?

Please explain. Luxembourg transposed the Directive 2014/36/EU by the law of 8 March 2017 amending the amended |aw of
29 August 2008 on free movement of persons and immigration (Immigration Law), Nevertheless, inaccordance with the
annual reports “Regarding asylum, immigration and reception” of the Directorate of Immigration from the year 2017to 2019
there have been no third-country national seasonal workers admitted in Luxembourg over this period of time. As mentioned
before seasonal vacancies inLuxembourg arefilled up by nationalsof other EU countries. Withthisin mind, thereis no
informationto beincluded inthe statistical annex of Luxembourg.

43. Pleasefill out/complete the statistical annex (to be shared with each EMN NCPs by 13 March 2020).

" Pauly, Michel, Le phénoméne migratoire : une constante de I’ histoire luxembourgeoise, in AST 130+, 2010, p. 72.
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i Eurostat. Migration and migrant population statistics. Statistics explained. 2019, p.10. URL.: https://ec.europa.eu/eurostat/statistics-
explained/pdfscache/1275. pdf
iii Statec, Luxembourg Population on 1st January 2020. URL:
https://statistiques.public. lu/stat/T ableViewer/tableView.aspx?Reportld=12853&IF Language=fra&MainT heme=2&FIdrName=1
" The Greater Region, http://www.granderegion.net/en/T he-Greater-Region-at-a-Glance, last accessed on 27 March 2020.
v Statec, Emploi salarié intérieur par lieu de résidence et nationalité 1995 —2019. URL :
https://statistiques. public. lu/stat/T ableViewer/tableView.aspx?Reportld=12916&IF _Language=fra&MainTheme=2&FldrName=3&RFPath=92
"' Accord de coalition 2018-2023, p. 230.
“ Ibidem, p. 136.
V' Answer to Parliamentary Question n°® 2025 of 3 April 2020. URL:
https://www.chd.lu/wps/PA RoleDesAffaires/F T SByteServingServletimpl?path=1379968A316057BA509C3D9CI8EOF1456602AD3952BF88A4E1622BA9
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* Chamber of Commerce, « Sortie de crise. JobSwitch — Cessation des activités au 30 avril 2020 ». URL :
https://www.cc. lu/en/covid19/news/article/detail/jobswitch-cessation-des-activites-au-30-avril-2020/
X' Directorate of Immigration, Ministry of Foreign and European Affairs, « Bilan de 1’année 2017 (2018, 2019) en mati¢re d’asile, d”’immigration et d”accueil».
X! Article 49bis (3) d) et (4) and article 49quater (1) a) and b) of the amended law of 29 August 2008 on free movement of persons and immigration.
<t Article 49bis (3) c) et (5)
and article 49quater (2) of the amended law of 29 August 2008 on free movement of persons and immigration.
¥ Information confirmed by the Directorate of Immigration via email on 19 May 2020.
* Information provided by the Chambre d’ Agriculture on 24 April 2020.
*i Article 1 of the Grand ducal regulation of 11 July 1989 on the application of dispositions of articles 5, 8 34 and 41 of the law of 24 May 1989 on the labour
contract.
XVff_Thewebsite of the government. See URL.: https://quichet.public.lu/en/entreprises/ressources-humaines/remuneration/paiement-remunerations/salaire.html
¥ The website of the government. See URL.: https://quichet.public.lu/en/entreprises/ressources-humaines/remuneration/paiement-remunerations/salaire. html
X Information provided by the Chamber of Agriculture on 23 April 2020.
* Answer to Parliamentary Question n° 2787 of 24 June 2013. URL :
https://www.chd.lu/wps/PA ArchiveSolR/FT SShowAttachment?mime=application%2pdf&id=8A4773A0FFC44CE9C2E4644545F3216C$BF8CBEE79CCY
1E4820A6F3F82307446F &=8A4773A0FFCA44CEIC2E4644545F3216C$BFECBEE79CCI1E4820A6F3F82307446F .pdf
*4 Joint contribution provide by the OGBL, the LCGB and the CSL by email on 28 April 2020.
XX ASTI, « Quel sort pour les sans-papiers au Luxembourg ? », 23 May 2020. URL : https://wwhwv.asti. lu/quel-sort-pour-les-sans-papiers-au-luxembourg-
lettre-aux-redactions/
il parliamentary Question n° 2181 of 11 May 2020. URL :
https://www.chd. lu/wps/portal/public/Accueil/T ravail ALaChambre/Recherche/RoleDesAffaires?action=doQuestpaDetails&id=19045
XXV statec. Agriculture. URL :
https://statistiques.public.lu/stat/ReportFolders/ReportFolder.aspx?IF _Language=fra&MainT heme=4 &FldrName=2&RFPath=11
¥ Article 50bis paragraph 1 of theamended law of 29 August 2008.
¥ The website of the government. See URL: https://quichet. public. lu/en/entreprises/ressources-humaines/recrutement/ressortissant-pays-tiers/saisonnier. html
M Article 49 quinquies (1) h) of the amended law of 29 August 2008 in regard with article 8 (3) of the Directive 2014/36/EU.
©vill Article L. 572-3 (1) of the Labour Code.
XX Article 49quater (4) in relation with Article 49bis (4) b)and (5) b) of the amended law of 29 August 2008.
** The website of the government. See URL : https://quichet.public.lu/en/citoyens/immigration/plus-3-mois/ressortissant-tiers/saisonnier/saisonnier-pays-
tiers.html
¥ Article 269 (1) of the Social Security Code.
4t aw of 28 April 1992 approving the Convention between Luxembourg and Cape Verde on social security and the Special Protocol, signed in Luxembourg,
on 24 May 1989.
i Article 25 of the Convention between Luxembourg and Cape Verde on social security.
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oV Information verified with the Children’s Future Fund over the phone on 26 May 2020.

v Article 49ter (2) of the amended law of 29 August 2008.

vt Article L. 521-3 (1) of the Labour Code.

it Article L. 521-3 (2) of the Labour Code.

ool Article L. 521-3 (3) of the Labour Code.

xoi Article L. 521-3 (4) of the Labour Code.

“ Article L. 521-3 (6) of the Labour Code.

X Article 49ter (1) a) and b) of the amended law of 29 August 2008.

it Article 3 of the amended Law of 4 December 1967 conceming the income tax.

il T he website of the government. See URL : https://quichet. public.lu/en/citoyens/impots-taxes. html

XV Article L.122-1 (2) 2 inaccordance with article L.122-2, L. 122-3 (1) 2, L.122-4 (1) and (2) of the Labour Code.

XV Article L. 122-10 paragraph 1 of the Labour Code.

XV Articles L. 251-1 and 251-2 of the Labour Code.

Vi Article L. 612-1 of the Labour Code.

il T he website of the government. See URL: https://quichet. public.lu/en/organismes/organismes _citoyens/chambres-professionnelles.html
X Article L. 411-1 (1) of the Labour Code.

' The website of the government. See URL : https://guichet.public. lu/en/citoyens/travail -emploi/activite-professionnelle/relations-col lectives-travail/droits-
devoirs-delegation-personnel.html

" The website of the government. See URL : https://quichet.public. lu/en/citoyens/travail -emploi/activite-professionnelle/relations-collectives-travail/droits-
devoirs-delegation-personnel.html

" Information provided by the General Inspectorate of Social Security viaemail on 26 May 2020.

i Article 49bis (4) b) and (5) b) of the amended law of 29 August 2008.

'™ Article 9 (1) paragraph 1 of the amended Grand-Ducal Regulation of 5 September 2008 defining the criteria of resources and housing provided for by the
amended law of 29 August 2008 on the free movement of people and immigration.

v Grand-ducal regulation of 25 February 1979 determining the rental, health or hygiene criteria which the accommodation intended for rental must meet.
" Article 5 of the amended Grand-ducal regulation of 25 February 1979.

Wi Article 4 of the amended Grand-ducal regulation of 25 February 1979.

Wil Article 9 (2) of the amended Grand-Ducal Regulation of 5 September 2008.

' T he website of the government. URL : See https://quichet. public.lu/en/citoyens/immigration/plus-3-mois/ressortissant-tiers/saisonnier/saisonnier-pays-
tiers.html

X Article 49bis (4) b) and (5) b) of the amended law of 29 August 2008.

X" Article 49quater (4) of the amended law of 29 August 2008.

i The website of the ITM. URL: https:/itm.public. lu/fr/questions-reponses/droit-travail/contrats-travail/b/b17.html and

https://quichet. public. lu/fr/entreprises/ressources-humaines/contrat-convention/contrat-trav ail/saisonnier.html

il T he website of the government. URL: See https://guichet. public.lu/en/citoyens/immigration/plus-3-mois/ressortissant-tiers/saisonnier/saisonnier-pays-
tiers.html

v Joint contribution provide by the OGBL, the LCGB and the CSL by email on 28 April 2020.

> T he website of the OGBL. URL: http://www.ogbl.lu/services-aux-membres/services-individuels/ and the website of the LCGB. URL :
https://lcgb. lu/assistance-au-travail/assistance-juridique-gratuite/
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i Article L. 122-10 paragraph 1 of the Labour Code.

it Article L.612-1 a) of the Labour Code.

X Article 133 (1) of the amended law of 29 August 2008.

b Article 134 of the amended law of 29 August 2008.

bod Article L. 612-1 a) of the Labour Code.

bodi- Article L. 572-3 (1) 3 of the Labour Code.

il Article L. 572-3 (2) of the Labour Code.

v Article L. 572-3 (1) 1 of the Labour Code.

b Article L. 572-3 (1) 2 of the Labour Code.

i Article L. 612-1 a) of the Labour Code.

booit: Article L. 612-1 c) of the Labour Code.

boviit Article L. 614-3 (3) in accordance with article L. 612-1 f) of the Labour Code.

bodx Article L. 612-1 d) of the Labour Code.

box Article L.254-1 of the Labour Code in relation with articles L.251-2 (1) and L.252-1 to L.254-3 and L.253-1 of the Labour Code.

beod T M Annual Report 2018”, p. 15and p. 19. URL : https://itm.public. lu/fi/publications/rapports-annuels/rapport-annuel-2018. html

boodi- Article L. 572-7 (1) paragraph 1 inaccordance with article 572-2 (9) of the Labour Code.

boodii Article L. 572-7 (1) paragraph 2 of the Labour Code.

booiv. Article L. 572-7 (2) of the Labour Code.

boxv: Article L. 572-9 of the Labour Code.

booi Article L. 572-10 (1) of the Labour Code.

boovii: Article L. 572-10 (2) of the Labour Code.

booviit: Article L. 572-4 (1) of the Labour Code.

boodx: Article 572-6 of the Labour Code.
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