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INTRODUCTION

Silvia Allegrezza

This book aims to cast light on the effectiveness of defence rights in
criminal proceedings and on their justiciability in the European criminal
justice area. In particular, its main objective is to assess the existence
and the efficiency of judicial remedies that ensure the respect of those
rights in the light of the first three ‘Stockholm road map’ Directives, the
so-called ABC Directives. !

This ambitious goal represented the very heart of a research
project financed by the EU Commission in 2015.2 The study
intended to map the European dimension of judicial remedies in case
of breach of defence rights in six selected Member States (Belgium,
France, Germany, Luxembourg, Poland, and Spain). It finally aimed
to develop a European blueprint for the right to judicial review such
as protected by the Charter of Fundamental Rights and the European
Convention on Human Rights. The research was leaded by the
University of Luxembourg and saw the priceless participation of
excellent scholars of five other universities representing the different
selected countries (University of Leuven, University of Poitiers,
University of Gerona, University of Saarbriicken, and University of
Gdansk).

! The formula ‘ABC Directives’ makes reference to the Roadmap approved in
Stockholm on 30 November 2009 according to which the Commission ‘Work Plan’
urged the adoption of measures related to the following rights:

-Measure A: Translating and interpreting

-Measure B: Informing of rights and charges

-Measure C: Free legal advice and justice

-Measure D: Communication with relatives, employers and consulate authorities,
and

-Measure E: Special safeguards for vulnerable suspects or accused persons.

2 Action Grant ‘Effective defence rights in criminal proceedings: a European and
comparative study on judicial remedies’ (JUST/2014/JACC/AC/PROC/6583). More
information about the research project is available at <www.jurecripro.eu>.
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XVIII INTRODUCTION

This project was designed explicitly as an integrate and
comparative research programme. In many respects, it resembles
an in-depth analysis of the European and national legal frameworks
together with a wider supranational reflection on basic features of
criminal justice. The analysis methodology was twofold: on the one
hand, we looked into national implementation of European
Directives with the aim to assess the completeness and correctness
of the national legislative process. On the other hand, we observed
the effectiveness of defence rights in its operational dimension, ie
how the law in the books was translated into concrete guarantees for
the individuals.

In that, it was intended to identify and describe which are the
existing convergences among national systems and, conversely,
which points of conflicts were emerging and acting as obstacles for
the effectiveness of defence rights. Among those variables, a special
place is given to the right to an effective legal remedy at the disposal
of the defendant in case of a breach of a procedural safeguard.
However, the research team soon realized that before analysing the
single Directives, some basic concepts would have been in need of
clarification. In particular, the meaning and scope of concepts such as
‘judicial review’ or ‘judicial control’ or ‘judicial authority’ tend to
vary enormously. These differences are relevant for the assessment on
the effectiveness.

In order to offer a complete overview, together with the
contributions strictly related to the project, this book indeed offers
to the reader an ample perspective of crucial topics such as the
concept of judicial authority and judicial control, legal remedies.
They are examined in a European and international dimension,
including an overview on the ECHR case law and on international
criminal law.

The defence rights in criminal proceedings have recently gained a
central role in the European debate on criminal justice. Several reasons
lie behind this long journey over troubled waters. In the not so distant
past, the primary interest of the European Union action in this area was
to promote security via criminal law harmonising the existing crimes or
introducing new enforcement tools, first and foremost the European
arrest warrant, via Framework Decisions, Directives or Conventions. All
of them aiming at strengthening the punitive response to criminal
activities against the Union or the Member States.

Furthermore, Member States have always been reluctant to
harmonise procedural safeguards in criminal law. Neglected and
rather ignored for several years, they have been later at the heart of a
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INTRODUCTION XIX

harsh debate among the Council that brought to the failure of the
proposal for a framework decision presented by the Commission in
2004.3 Several reasons led to this failure. First and foremost, the
sceptical approach of the Member States toward a possible
harmonisation of procedural guarantees. Criminal justice lies indeed
at the very heart of the State action, being criminal punishment
traditionally linked to the State sovereignty. Secondly, criminal
justice systems differ technically and theoretically. Thirdly, a certain
reluctance to submit national rules on criminal justice to the control
of the Court of Justice emerged clearly from the declarations
submitted according to ex-Article 35 of the Treaty on European
Union (TEU) as amended by the Treaty of Amsterdam.  Those days
are now firmly gone. Human rights in general, and procedural
safeguards in criminal proceedings in particular, receive a strong and
rooted protection at the European level, sometimes more intense than
what they seem to receive from national governments.

Procedural safeguards in criminal justice have proliferated in
different forms within the European legal order. First and foremost,
thanks to the daily work of the European Court of Human Rights
(ECtHR), shaping and strengthening the rights provided by the
Convention of 1950. A complex system of protection based on the
unprecedented power for the individuals to hold the States responsible
for the breaches of human rights. On that basis, the European Union
built up an autonomous system in which procedural safeguards in
criminal matters are strongly protected by several provisions of the
Charter of Fundamental Rights of the European Union (CFR), now
equated to the Treaties as for its legal value. Several provisions
contribute in shaping a constitutional framework for criminal justice:
Article 47 CFR on the right to an effective remedy and to a fair trial,
Article 49 with a reference to the need to respect the legality principle or
Article 50 on the ne bis in idem principle. Of utmost importance for our
topic is Article 48 on the presumption of innocence and in particular its

3 Proposal for a Council Framework Decision on certain procedural rights in
criminal proceedings throughout the European Union, COM (2004)328.

4 According to Article 35 TEU, as amended by the Treaty of Amsterdam (ex Art.
K.7), the jurisdiction of the Court of Justice to give preliminary rulings in criminal
matters was subject to a formal declaration by the single Member State to accept such
jurisdiction. Up to March 2008, only 17 Member States had made such declaration, see
<https://curia.europa.eu/jcms/upload/docs/application/pdf/2008-09/art35 2008-09-
25 17-37-4 434.pdf>.
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paragraph 2, paving the way for a constitutional basis of defence rights
within the European legal order. >

Once the European competence to legislate in the field of
procedural safeguards was inserted in Article 82 of the Treaty on the
Functioning of the European Union (TFUE), the adoption of the
Roadmap Directives was made possible. In less than six years, all the
measures decided in Stockholm were approved. These texts represent
only the first but extremely meaningful steps in highlighting a radical
change in perspective. The clear orientation of EU policies in the sense
of a stronger securitisation via criminal law has not been abandoned but
it is now combined, even though not entirely matched, with a stronger
attention to procedural safeguards.

Nevertheless, the texts of the Directives that were finally approved
show immediately a common weakness. The EU legislation is very poor
in describing the way national laws should guarantee the effectiveness of
these procedural safeguards. The single provisions state in very general
terms the right for the defendant ‘to challenge, in accordance with
procedures in national law, the possible failure or refusal of the
competent authorities to provide information’® or to challenge ‘a
decision finding that there is no need for the translation of documents’ or
‘the possibility to complain that the quality of the translation is not
sufficient to safeguard the fairness of the proceedings’.” Only the
Directive on the right to a lawyer offers something more, providing that
‘Member States shall ensure that suspects or accused persons in criminal
proceedings, as well as requested persons in European arrest warrant
proceedings, have an effective remedy under national law in the event of
a breach of the rights under this Directive’.® The draft proposal was
more valiant, suggesting that an exclusionary rule should ban any

5See S Peers, T Harvey, J Kenner, A Ward (eds), The EU Charter of
Fundamental Rights. A commentary (Hart Publishing, 2014) 1309-1349; R.
Mastroianni, O Pollicino, S Allegrezza, F Pappalardo, O Razzolini (eds), Carta dei
diritti fondamentali dell’Unione Europea (Giuffre Editore, 2017) 934-971; M
Holoubek, G. Lienbacher (eds), GRC Kommentar (Manz Verlag, 2014).

¢ Art. 8(2) Directive 2012/13/EU of 22 May 2012 on the right to information in
criminal proceedings [2010] OJ L142/1.

7 Art. 3(5) Directive 2010/64/EU on the right to interpretation and translation
[2010] OJ L280/1.

8 Art. 12(1) Directive 2013/48/EU of 22 October 2013 on the right of access to a
lawyer in criminal proceedings and in European arrest warrant proceedings, and on the
right to have a third party informed upon deprivation of liberty and to communicate
with third persons and with consular authorities while deprived of liberty [2013]0J
L294/1. An almost identical provision lies in Art. 10(1) Directive 2016/343/EU of 9
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evidentiary result obtained in violation of the right to access to a lawyer.
But reluctance toward harmonisation of evidence law and the hustles in
finding an agreement diluted this provision into a pilatesque one:
‘Without prejudice to national rules and systems on the admissibility of
evidence, Member States shall ensure that, in criminal proceedings, in
the assessment of statements made by suspects or accused persons or of
evidence obtained in breach of their right to a lawyer or in cases where a
derogation to this right was authorised in accordance with Article 3(6),
the rights of the defence and the fairness of the proceedings are
respected’.® A similar provision related to in the assessment of
statements made and evidence obtained in breach of the right to remain
silent or the right not to incriminate oneself can be found in the 2016
Directive on the strengthening of certain aspects of the presumption of
innocence. 1°

The leit motiv of the European Directives is nevertheless the referral
to national systems: the European legislator imposes to the Member
States to provide for the possibility to challenge the breach of those
rights but leaves to the national legislators the possibility to shape those
remedies ‘in accordance with procedure in national law’. No specific
reference is offered as to whether judicial control and potentially a
procedural sanction should intervene in order to ‘protect’ the defence
right and make it effective. Procedural autonomy is thus the tool for the
national systems to adapt their rules to the European duties. But what
reforms were adopted at national level in order to compel with the
European Directives? Did the Member States change their rules on
procedural remedies? And how? Are those remedies efficient in order to
grant the effectiveness of European procedural safeguards? And last but
not least, what is the role of the Court of Justice in assessing the
adequacy of national judicial remedies?

These questions lie at the very heart of this book and guided the
research team all along the two years. It intends also to fill a gap in the
existing literature, which mostly deals with procedural safeguards and
focalises exclusively on the content of the Directives, describing the
harmonisation required for the different procedural safeguards. The
topic of effectiveness was thus poorly treated and definitely not
exhaustively analysed.

This book is divided into four different but consequential parts that

March 2016 on the strengthening of certain aspects of the presumption of innocence
and of the right to be present at the trial in criminal proceedings [2016] OJ L65/1.

9 Art. 12(2) Directive 2013/48/EU on the right to access a lawyer.

19 Art. 10(2) Directive 2016/343/EU on the presumption of innocence.
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are intended to complement each other offering a comprehensive picture
on the effectiveness of defence rights and judicial protection both at
European and internal level. The first part will present the European
Constitutional framework of the rights of suspects and defendants in
criminal proceedings. A description of the relevant provisions of the EU
Charter of fundamental rights, their origin and their relationship with the
ECHR will be followed by the analysis of the so-called ABC Directives
on which this book will focus: the Directive 2010/64/EU on the right to
interpretation; the Directive 2012/13/EU on the right to information and
the Directive 2013/48/EU 2013/48/EU on the right of access to a lawyer
in criminal proceedings and in European arrest warrant proceedings, and
on the right to have a third party informed upon deprivation of liberty
and to communicate with third persons and with consular authorities
while deprived of liberty. The choice to limit the analysis to these three
Directives is due to the fact that only for them national legislation and
accordingly case law of national courts are sufficiently developed. The
Directives more recently approved did not receive enough attention from
the national legislators at the time of our research.

The second part of the book will set the scene on judicial remedies
and discusses the concept, nature and scope of the right to an effective
judicial protection. It aims to identify common standards and differences
of this right analysing the meaningful case law of the Court of Justice of
the European Union, the European Court of Human Rights and the
International Criminal Court. These essays do not compose a
fragmented puzzle but rather offer different perspectives of the same
core problem: is there a convergence at European and international level
on what is to be intended as ‘effective judicial protection’? This section
also addresses critical issues rising from the need of effectiveness of
defence rights and judicial review with regard to vertical and horizontal
cooperation instruments in criminal matters, with a specific focus on the
European arrest warrant.

The third part of the book will provide a detailed analysis of six
selected criminal national systems. In particular, each chapter will focus
on one national system checking the impact of the ABC Directives
implementation and how this transposition reshaped the effectiveness of
defence rights. Specific attention is given to the national system of
judicial remedies and its effectiveness in offering a concrete protection
for the defendant in case of a breach of procedural safeguards. In this
light, this part of the book devotes itself to explain differences in
national laws and practices in the selected jurisdictions of Belgium,
France, Germany, Luxembourg, Poland and Spain.

The last part offers three comparative transversal studies elaborated

© Wolters Kluwer Italia



INTRODUCTION XXIII

by the members of the research group on the basis of the national
reports. These essays are focusing on crucial issues related to the
effectiveness of judicial protection of the ABC Directives and thereby
highlight commonalities and divergences in the structure of national
criminal justice systems throughout Europe.

A final conclusive analysis indicates a potential blueprint for
shaping the right to an effective judicial remedy at the European level.
Conditions and variables of a continental approach to this highly
technical topic will be described in the light of the comparative and
transversal studies.

This book and the entire research is the fruit of a collective effort.
Words of thanks go to all those who contributed to the success of this
research, participating in workshops and in the final conference, held in
Luxembourg in September 2017. First and foremost, we are extremely
grateful to our colleagues of partner universities for their valuable
contributions to the research. The national rapporteurs of the different
research teams brought to the project a much-needed depth of
understanding of national criminal justice systems.
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PART 1

FROM THE CHARTER TO THE ABC DIRECTIVES:
AN OVERVIEW OF PROCEDURAL SAFEGAURDS
IN THE EUROPEAN UNION






CHAPTER [

TOWARD A EUROPEAN CONSTITUTIONAL
FRAMEWORK FOR DEFENCE RIGHTS

Silvia Allegrezza

TABLE oF CONTENTS: 1. European integration and criminal justice: A brief
history of a new alliance. — 2. Justice for Europe: Criminal law as a
tool to protect the EU financial interests. — 3. The age of realism:
Justice in Europe via police and judicial cooperation. — 4. Toward the
approximation of criminal law and criminal procedure: The Lisbon
Treaty. — 5. A European Constitutional framework for procedural
safeguards: Article 48(2) of the Charter of fundamental rights. — 6.
Disentangling the content of Article 48(2) of the Charter: The link
with the ECHR.

1. European integration and criminal justice: A brief history of a
new alliance

The impact of EU law on criminal law and criminal procedure is
a quite recent phenomenon. Criminal justice is a field in which
external influences are traditionally unwelcome. Neglected and
ignored for a long time, criminal justice lies currently at the very
heart of the European Union policies. Despite all the efforts of the
Member States to protect their sovereignty and maintain exclusive
competence on criminalization and prosecution of crimes, the EU
finally succeeded in abandoning the awkward cross-pillar character
and gaining the power to legislate in this field. European criminal
justice today is a work in progress, probably one of the areas in
which the EU is more active.

For decades, the European integration process has followed other
tracks, leaving criminal law and the related procedural rules
undisturbed. Reasons are several. Firstly, of normative nature: the lack
of an explicit EU competence in criminal matters, at least in the original
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Treaties, ! has precluded the adoption of specific legislative initiatives/
proposals at EU level. Cultural differences, mutual distrust, divergent
legal traditions did the rest. The awareness of the distance separating
the several national frameworks, the result of thousand-year old
traditions, led many to dismiss the possibility of a common criminal
justice. The cultural background of criminal lawyers and the autarchic
mould of criminal law and procedure have strengthened its resistance
to change. ?

It is out of our mandate to offer a complete historical detour on the
development of European criminal justice,? but it is nevertheless
important to understand how the EU has shaped its current legal
framework in this field. To this aim, we will sketch the main steps of
this recent but complex history, highlighting the role of the different
actors, the rationales behind certain proposals and the reasons of
political opponents that twarthed them. We will concentrate on those
European legal acts and case-law that are composing a ‘European
criminal procedure, with a specific focus on the constitutional
framework for defence rights in criminal jutice.

For a long time, the strongest influences on criminal procedure have
come from the other Europe, the large one of the Council of Europe. The
adoption of its fundamental text, the European Convention on Human
Rights (ECHR) and its subsequent Protocols, marked a major
milestone in the path towards a progressive harmonisation of the
different national systems. But first and foremost, for the first time in

! The reference goes to the European Treaties previous to the Lisbon Treaty. A
limited competence in the area of justice and home affairs was introduced by the
Treaty of Maastricht in 1992 in the so-called third pillar, replaced by the area of
freedom, security and justice by the Treaty of Amsterdam in 1997.

2 In this sense A Bernardi, L europeizzazione del diritto e della scienza penale
(Giappichelli, 2004) 1 ff. In his view, ‘it is not surprising that criminal law and
criminal lawyers have proved to be, respectively, the area and the category of
lawyers more reluctant to accept the primacy and the direct applicability of
european law and its impact on the national legal framework’.

3 JHA Vervaele, European Criminal Justice in post-Lisbon area of Freedom,
security and justice (ESI, 2014); E Herlin-Karnell, The Constitutional dimension of
European Criminal Law (Hart, 2012) 3 ff; A Klip, European Criminal Law
(Intersentia, 2016) 15 ff; V Mitsilegas, EU Criminal Law (Hart, 2009); H Satzger,
International and European Criminal Law (C.H. Beck-Hart-Nomos, 2018 ) 46 ff.; F
Sgubbi, ‘Diritto penale comunitario’ in Dig. d. pen., vol. IV (Utet, 1990) 102; G
Grasso, Comunita europee e diritto penale (Giuffre, 1989) and recently E Aprile,
Diritto processuale penale europeo e internazionale (Cedam, 2007).
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history, individuals were granted the possibility to bring their case
directly to a supranational court. 4

The European Court of Human Rights (ECtHR), the first judicial
body of a continental dimension and with a continental competence,
has carried out a thorough work on the single legal systems, going at
the heart of their procedural rules, each time assessing their
compatibility with the guarantees enshrined in the Convention.?
Although it proved reluctant to verify the abstract conformity of the
national legal systems, there were cases in which the Strasbourg Court
explicitly required the Contractings States to modify their internal
provisions and adapt them to the Convention’s principles. The
abundant case law of the Court of Strasbourg reveals how still today,
after decades of condemnations and censures by the supranational
judge, plenty are the frictions between the internal rules and the
conventional rights.

The European Union, on the other hand, seemed to be indifferent to
criminal justice, showing no interest in dealing with issues so closely
related to State sovereignty. It has been observed how criminal
proceedings have remained for long time immune from the birth and
development of the European Communities. The gist of the new
entities was entirely market oriented. The initiatives designed to
abolish borders were meant to foster commercial trade and exchanges,
the ‘free movement’; harmonisation was necessary with regards to
trademarks, patents and customs. Criminal justice laid at a sidereal
distance from this world.

What happened thereafter is well-known: geographical borders
have fallen down also for criminals; the globalisation of crime and of
the instruments it uses (not only money laundering, but also terrorism
and paedophilia, and cybercrime) have cancelled the distances and
blurred the function of territory as limit to States’ sovereignty.
Freedom of movement has favoured those forms of criminality that
are more able to profit from new spaces or from agreements with
similar phenomena in other countries. Furthermore, the European
Community itself has become the target of crime, in particular frauds,

4 For an historical overview, W Schabas, The European Convention on Human
Rights. A Commentary (Oxford University Press, 2015) 3ff.

5 More specifically, on the prolific case law inherent to the right to a fair trial
under Article 6 of the Convention, W Schabas (n 4) 264 ff; S Trechsel, Human
Rights in Criminal Proceedings (Oxford University Press, 2006) 45 ff; K Ambos,
Internationales Strafrecht (C.H. Beck, 2006) 335 ff.
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corruption and extortions at the hands of its own officials. ¢ This led to
the development of a European criminal law, but such relationship
between the national legal order and EU law requirements is not
always untroubled: it is marked by steps forward, regressions, new
impulses and new standstills.

Despite the indisputable successful results of the last decade, we are
still far from a real integration in this field. Especially when it comes to
criminal procedure, European integration has still to go through a real
rocky way. Even compared to substantive criminal law, the historical
steps of the development of a European criminal procedure are
different, at list for two reasons. Firstly, the ‘open’ structure of certain
offences — environmental crimes, for example — allows for an indirect
influence of EU law, either by means of interpretation (integrating or
disapplying the offence) or thanks to the impact of secondary
legislation on the constitutive elements of the offences (the concept of
‘waste’, in our example). Secondly, the circumstance that
criminalisation is regarded as a means to protect effectively the
interests of the EU and as a way for Member States to discharge EU
obligations in this sense.’ This is not the case for procedural rules:
these are more fragile, on the one hand, in terms of respect of the
legality principle in a strict sense, but stronger, on the other, as to
their resistance to external influences seeking to affect directly the
essence of the rule.

Only recently we are noticing a progressively direct impact of EU
legislation and case law on procedural law, even for crimes of purely
national character, lacking of any transnational dimension.

In analysing how and to what extent the EU has influenced criminal
procedure, offering a comprehensive picture goes beyond our present
objectives — and capacities. We will limit ourselves to recall the major
historical and cultural milestones, going more into detail only where
needed.

Despite the existing wealth of literature about European criminal

¢ A remarkable example are the fraud allegations revealead by the Commitee of
Independent Experts, which lead to the collective resignation of the Santer
Commission in 1999. See Committee of Independent Experts, First Report on
Allegations regarding Fraud, Mismanagement and Nepotism in the European
Commission, 15 March 1999, < http://www.europarl.europa.eu/experts/
report]l en.htm>.

7'V Covolo, L émergence d’un droit penal en réseau. Analyse critique du systeme
européen de lutte antifraude (Nomos, 2015) 39.
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law 8 and judicial cooperation in criminal matters, ® very poor literature
is indeed dedicated to the European concept of ‘criminal defence’ and
its effectiveness. This book aims at contributing to fill that gap.

The first part of this chapter will sketch the history of the difficult
relationship between criminal justice and European law, highlighting
the use of criminal policy as a tool in protecting financial interests of
the European Union. It will list the different actors and instruments
approved in the last twenty years in order to grant justice for the
European Union, up to the approval of the European Prosecutor
Office. In the following paragraph, the issue of police and judicial
cooperation will be addressed with the aim of presenting how the EU
has developed into an area of freedom, security and justice (AFSJ).
The primary actors such Europol and Eurojust will be analysed. As for
the approximation of criminal procedure, the fourth part will first
introduce the provisions of the Lisbon Treaty dealing with criminal
justice and their functional link with the principle of mutual
recognition. The last paragraph concludes on the real constitutional
framework of defence rights in European criminal justice: the meagre
but meaningful Article 48(2) of the Charter of fundamental rights (CFR).

2. Justice for Europe: Criminal law as a tool to protect the EU
financial interests

European law and criminal justice always had a turbulent
relationship. The very idea of a European interference in that sensitive
field posed a conundrum for national stakeholders and a dilemma for
scholars. Political obstacles linked to dangerous challenges to national
sovereignty, the lack of a specific legal basis in the Treaties and the
need for robust constitutional protections in criminal matters, lacking
at the EU level since very recently, contributed to the impasse.

8 A Klip (n 3) ; H Satzger (n 3) ; V Mitsilegas, EU Criminal Law (Hart, 2009) ; J
Vervaele (n 3) ; S Peers, EU Justice and Home Affairs Law (Oxford, 2011); D Flore,
Droit penal européen (Larcier, 2014) ; K Ambos, European Criminal Law (Cambridge
University Press, 2018).

° V Mitsilegas, EU Criminal Law after Lisbon. Rights, Trust and the
Transformation of Justice in Europe (Hart, 2016); L Surano, G Vernimmen-Van
Tiggelen, A Weyembergh, The future of mutual recognition in criminal matters in
the European Union (Editions de I’Université de Bruxelles, 2009); K Ligeti,
Strafrecht und strafrechtliche Zusammenarbeit in der Europdischen Union (Duncker
& Humblot, 2005).
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Nevertheless, pragmatism won over scepticism and criminal law
and criminal procedure finally became part of the European
integration process.

Dealing with criminal justice and the European Union, a first
crucial distinction should be made between instruments and organs
that deal with justice in Europe and others aimed at ensuring justice
for Europe. '° In the first case, the policies are designed to ensure
security and justice to the European citizens within the continent’s
borders, dealing also with merely ‘internal’ situations; conversely, in
the second case, the objective is the protection of the EU interests
themselves. The European initiatives therefore move along these two
lines, the dominant trend being variable.

Historically the justice for Europe has prevailed for very pragmatic
reasons. The Union very soon realised that criminal law was needed in
terms of prevention and protection of breaches hitting the Union’s
financial interests. In the last decade of last century the EU became
aware of how costly were frauds committed against the EU common
budget, affecting directly the Union and indirectly all European
citizens. It has thus risen a need for justice for Europe, to protect the
financial interests of the community. To that end, a number of legal
instruments imposing on State parties to assimilate the protection
offered to community and national goods have been adopted. !' These
have a direct impact on substantive criminal law, but no real impact
with respect to criminal procedure. Nevertheless, the problem of
States not complying with European obligation remains on the table,
as also the wide differences between the implementation measures
and concrete enforcement adopted by the member States. 12 Yet this
first wail brought to the adoption of a European Public Prosecutor
Office (EPPO) and seems to promise a future of deep harmonisation.

At the end of last century, a group of European experts, led by
Mireille Delmas-Marty, elaborated a project called Corpus Juris, a

10V Covolo (n 8) 51.

' In particular, Convention drawn up on the basis of Article K.3 of the Treaty on
European Union, on the protection of the European Communities’ financial interests
[1995] OJ C 316/49, replaced by Directive (EU) 2017/1371 of the European
Parliament and of the Council of 5 July 2017 on the fight against fraud to the
Union’s financial interests by means of criminal law [2017] OJ L 198/29.

12 A general overview of the current fragmented legal framework can be found in
the Report from the Commission to the European Parliament and the Council,
Protection of the European Union’s financial interests — Fight against fraud 2016
Annual Report, COM (2018) 383 final.
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sort of micro-codification of criminal law and procedure with the
specific aim to protect the financial interests of the EU. 13 It included
crimes to the detriment of the Union’s budget, which only indirectly
affect the Member States. The rationale is clear: a more limited scope
of action guarantees more chances of success to a prosecuting
authority, whose action goes side by side to the repressive activities of
the national authorities, as it reduces the risk of refusal by the single
national systems. The competences confined to the sole financial
crimes affecting the community interests were leading to a sectorial
process of criminal unification.

At procedural level, the major novelty was the proposal to introduce
a European Public Prosecutor Office (EPPO), a fully-fledged European
organ composed by national members under the direction of a common
European chief prosecutor and conferred with the power to prosecute
within the whole European judicial area. With the idea of a European
public prosecutor, a qualitative leap was achieved. Though sectorial —
being devoted to the sole protection of the financial interests — such
proposal was highly significant also for the years to come, for it
demonstrated the possibility of accomplishing the adoption of
common procedural rules.

A part of that idea finds its way into the Green paper on the criminal
protection of the financial interests and on the creation of a European
public prosecutor adopted at the end of 2001, '4 and subsequently is
given a formal consecration by the project on the European
Constitution. The failure of the latter does not put an end to the idea
of a centralised prosecutor at European level.

Both the Corpus Juris, the ensuing Green paper and, at last, the
European Constitution forewent the project of ‘socialization of the
Union through criminal law’ and of the EPPO as the key actor of the
regional criminal policy with a role of ‘super guardian’ of justice in
the European area. But the time was premature.

The creation of the European Public Prosecutor should have been
the main objective of the European Council in Tampere in October
1999, but the boldness of the idea caused great opposition on the part
of certain Member States, so that the meeting ended up with a strong
statement on the principle of mutual recognition and a small opening

13 M Delmas-Marty et al., Corpus Juris: Introducing Penal Provisions for the
Purpose of the Financial Interests of the European Union (Paris: Economica, 1997).
14 Green paper on criminal-law protection of the financial interests of the
Community and the establishment of a European Prosecutor, COM (2001) 715 final.
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to harmonization, but without any significant step forward as to the
creation of a common organ. The idea was proposed again within the
European Constitution, whose failure is well known. !> Even weaker
was the Hague Programme, '¢ ‘shy and generic’ in indicating the lines
of intervention, very distant from the possibilities opened by the
constitutional treaty. Nonetheless, the Corpus Juris remains an
essential reference for those wanting to trace back the path of
European criminal law: the subversive nature of the idea of a unique
prosecutor acting before national jurisdictions has spurred a debate —
the first in our subject — of continental dimensions. Many the
opponents, many the problems inherent in the project: the difficulties
in separating ‘prosecution’ from ‘jurisdiction’, the uncertainties on the
status of the European Public Prosecutor, on the rules on prosecution
and on the decision not to prosecute between the European prosecutor
and national systems, on the law of evidence.

Despite all these obstacles, the strength of the initial idea evolved
and survived several turmoils until the final approval in 2017.!7 This
was made possible because the Lisbon Treaty now offers a solid legal
basis and recognises the possibility of enhanced cooperation among
certain member States, allowing ambitious policies in criminal matters
to have a chance to succeed. '® One prosecutorial agency for one
single legal area, provided with a limited but relevant material scope,
as defined by the Directive 2017/1371 of 5 July 2017 on the fight
against fraud to the Union’s financial interests by means of criminal
law. 1°

15 Treaty establishing a Constitution for Europe [2004] OJ C 310/1.

16 The Hague Programme: strengthening freedom, security and justice in the
European Union [2004] OJ C 53/1.

17 Council Regulation (EU) 2017/1939 of 12 October 2017 implementing
enhanced cooperation on the establishment of the European Public Prosecutor’s
Office [2017] OJ L 283/1. For a detailed analysis, L Bachmaier Winter (ed), The
European Public Prosecutor’s Office. The Challenges Ahead (Springer, 2018); W
Geelhoed, L H Erkelens, A Meij (eds), Shifting Perspectives on the European
Public Prosecutor’s Office (Asser Press, 2018); V Mitsilegas, F Giuffrida, Raising
the bar? Thoughts on the establishement of the European Public Prosecutor’s Office,
CEPS research report, No 2017/39; F Giuffrida, The European Prosecutor’s Office:
Kind without Kingdom?, CEPS research report, No 2017/03.

18 According to Article 86 TFEU, ‘[i]n order to combat crimes affecting the
financial interests of the Union, the Council, by means of regulations adopted in
accordance with a special legislative procedure, may establish a European Public
Prosecutor’s Office from Eurojust’.

19 On the material scope of the future EPPO, see K Ligeti, ‘Approximation of
Substantive Criminal Law and the Establishment of the European Public
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Nevertheless, the original idea of a ‘single office’ operating in a
‘single legal area’ has been partially overruled by a collegial complex
structure, as a compromise to overcome political hurdles. However,
the metamorphosis of this initial idea, from how it was reflected in
the first Proposal for a Regulation on the establishment of an EPPO 2°
to how it is transposed into the adopted version of the Council
Regulation, 2! reveals scarce harmonisation of procedural rules related
to evidence gathering >> and defence rights. 23 Harsh criticism has
been raised for the lack of specific rules on defence rights. Scholars
have questioned the extent to which the poor provisions of the EPPO
Regulation, entirely relying on the approximation made by the
Stockholm roadmap directives recently approved, can effectively
guarantee fundamental defence rights. >4

The inherently weaker position of the accused is indeed particularly

Prosecutor’s Office’ in F Galli, A Weyembergh, Approximation of substantive criminal
law in the EU: The way forward (Editions de 1’Université de Bruxelles, 2013) 73; S
Peers, ‘The European Communities Criminal Law Competence: the plot thickens’
(2008) 33 European Law Review 399; Sicurella, ‘Some reflections on the need for
a general theory of the competence on the European Union in criminal law’ in Klip
(ed) Substantive criminal law of the European Union (Maklu, 2011) 233; R
Sicurella, ‘EU competence in criminal matters’ in V Mitsilegas, M Bergstrom, T
Konstadinides (eds), Research handbook on European criminal law (Edward Elgar,
2016) 49 ff. It has been observed that ‘Article 86 TFEU is phrased in an ambiguous
way when it comes to the legal basis for harmonising the material scope of
competence of the EPPO. Its predecessors were much clearer and did include an
explicit reference to substantive criminal law as forming part of the EPPO
regulatory package. However we cannot conclude that the legislator has deliberately
excluded substantive harmonisation from the phrasing under Article 86°, see J
Vervaele, ‘The material scope of competene of the European Public Procsecutor’s
Office: a harmonised national patchwork?’ (2015) Centro Studi di Diritto Penale
Europeo, <http://dirittopenaleeuropeo.it/wp-content/uploads/2015/10/Vervaele-2014-
15.pdf>.

20 Proposal for a Council Regulation on the establishment of the European Public
Prosecutor’s Office, COM (2013)534 final, of 17 July 2013.

21 Council Regulation (EU) 2017/1939 of 12 October 2017 implementing
enhanced cooperation on the establishment of the European Public Prosecutor’s
Office [2017] OJ L 