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Editors’ Preface

The need for an understanding of the administrative law of the European Union could scarcely be more pressing. Hardly a day or a week goes by without claims or assertions from political figures throughout Europe and even beyond it, or reports by journalists, commentators, bloggers and even university teachers, which demonstrate a fundamental misunderstanding of the way in which the European Union operates on a day-by-day basis. Such misunderstandings can often be seen to feed misconceptions ― and indeed distortions ― of the nature of the Union and its decision-making architecture. Such misconceptions and distortions can even determine the fate of nations (the departure of the United Kingdom from the Union being a signal example) and have significant effects on domestic politics and international relations. Among other aims, this book seeks to provide some clarity and response to such false claims and misunderstandings.
This book is intended to complement the treatment, by the present editors, of the general part of European Union administrative law offered in Administrative Law and Policy of the European Union (OUP 2011). The present work has a somewhat different character, however. Most obviously it is not a monograph, but rather an edited collection. This reflects the fact that what is treated here is the special part of EU administrative law. That is, it deals with numerous, sectorally specific, sub-parts of the law governing and shaping the operation of the administration of the Union. It is a collection of contributions from many different authors because it would scarcely be possible for one or more joint author to be so familiar with the individual sectors of European Union policy and action as to be able to cover all these areas themselves. This collection is, then, intended to provide insight into the grain of numerous single areas of Union administrative law and policy, against the background of the coverage of the generally applicable EU administrative law in the earlier monograph (which is due to emerge in a second edition in the near future).

It should be noted here that not all possible sectoral fields of Union law and policy are covered in this work. To do so would almost certainly have required a book of more than twice the present length. Some readers will perhaps ask why one sector, rather than another, has been included. The answer to this is relatively simple: a purely academic-pragmatic choice based on author-availability.  In other words, the sectors covered here have not been chosen because they were regarded as more important than others, nor have sectors been missed out because they were considered less important. Perhaps, at some future time, a further collection might seek to cover sectors which have not been included here. That said, we would note that, with the range of coverage provided here, the contours of EU specialized administrative law should become more apparent. This is so, partly because the chapters in the present work do address sectors which cut across virtually all the possible sub-categories of Union sectoral policy. The treatment, then, of sectoral administrative law in one or other specific policy field can, at least to some extent, stand for the nature of the sectoral administrative law in what might be regarded as comparable fields.  In addition, the variety of approaches taken by the authors in the present collection in itself allows the contours of Union administrative law to emerge as if lit from different directions, in different colours, and with different intensities, so that insights can be gained which illuminate the whole spectrum on Union administration.
The unifying aim of the editors and the contributors has been to offer a deeper and more exact understanding of the administrative operation of the Union, in order to dispel at least some of the destructive myths about the EU, to highlight the unique character of the public administration which takes place within it, and to offer as well criticisms which will lead to the improved functioning and healthy evolution of what remains arguably the most impressive and successful experiment in international cooperation anywhere in the world. The editors thank the many authors  in this work, and congratulate them on their valuable contribution to that larger goal.
H.C.H.H, G.C.R, A.H.T.
Luxembourg and London, Spring 2018
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A Conceptual Understanding of Sectoral Admininstrative Law
Herwig C.H. Hofmann, Gerard C. Rowe, and Alexander H. Türk
Aim of the book
This book is intended as a companion volume to, and an expansion of, Hofmann, Rowe and Türk, Administrative Law and Policy of the European Union (OUP 2011). That work explores the generally applicable legal framework for administrative action in the European Union. As that book itself makes clear, there is in fact a considerable body of general EU administrative law. Much of that law has, though, arisen in policy-specific settings and much is itself thus specific to such settings. In order to comprehend the totality of Union administrative law it is necessary, therefore, to embrace both the generally applicable administrative law and the diverse administrative law of specific policy fields, and to note their interrelations.

This edited collection, therefore, aims to provide a treatment of the sectoral administrative law of the EU through a wide and varied coverage of diverse policy fields. In doing so, it aims to amplify and deepen the general law coverage provided by Administrative Law and Policy of the European Union. The editors are of the view that the two volumes should be seen as complementary, providing both a wide (if not complete) and a highly detailed treatment of this highly important part of European law. The present work is intended, inter alia, to demonstrate how the sector-specific administrative structures, bodies, competences, procedures, forms of action and controls in the numerous, highly diverse, policy areas of the Union are influenced by, and themselves influence, generally applicable EU administrative law. In doing so, it seeks to illuminate the specific role and interaction of Union and Member State institutions and bodies, as well as that of private parties, international organisations, and third countries.
Since not all sectors of Union policy could be covered here, the aim of this collection of essays is to provide at least an indicative illustration of distinguishing sectoral elements and characteristics, noting the diversity, divergences and convergences, and overlaps. If nothing else, this survey should stimulate thinking, and further work, on the issues identified, as well as offering practical guidance for those active in one or more of the sectors addressed or comparable sectors.

Preliminary clarifications

Any attempt to survey the sectoral administrative law of the European Union begs a number of fundamental questions. First, how do we understand ‘administrative law’, especially in relation to a supranational structure and system, such as that of the Union? Secondly, what exactly might we understand by ‘sectoral’ or ‘specialized’ administrative law, again especially in the context of the EU? Thirdly, just what is the difference between European Union law as such, and the administrative law of the EU. These distinctions and the definitions attempted are not addressed here just as scholarly abstractions. Rather, we take the view that understanding them and differentiating between these terms will make clear from the outset what this book attempts to cover. We also want to avoid confusion with various understandings of the concept of general administrative law, and of specialized administrative law, which may exist in some other legal systems or contexts. In addition, we want to lay the ground carefully for certain further distinctions and categories in the pursuing a consideration of the material covered in this work.
‘Administrative’ law

We have offered a view on the first question ― the concept of  administrative law ― in relation to the European Union elsewhere.
 In summary we understand administrative law via a functional understanding of the role and activity of the public administration. In doing so, we make a distinction. We identify the substance of public policy ― better: policies or policy fields ―, on the one hand. On the other hand, we point to the organization, powers, obligations, procedures and legal framework of the units of the public sector charged with the implementation of such policy fields, as these elements are expressed in the law emerging from democratic legislatures (or from democratically legitimated courts). Such a distinction is not always completely sharp, nevertheless it is one which provides guidance for present purposes. Put very simply, we are making a distinction between ends and means.

Relying on that distinction, we must also emphasise that, when speaking of administrative law, we are not referring only to (the law of administrative) procedure(s). We need to make this observation very explicitly: it appears to us that conceptions of public administration and administrative law often tend to be reduced to this, at least in name (see, e.g., classic administrative law codifications, like the US Administrative Procedures Act, or the German Verwaltungsverfahrensgesetz [Administrative Procedures Law]: to a not inconsiderable extent these titles are misnomers). While procedural law is certainly important within administrative law, it is by no means the only ― arguably not even the primary ― concern. The disciplines of public administration and administrative law deal with very many matters. These include at least all of the following:

· general constitutional principles of particular relevance to the activity of the public administration;

· the allocation ― often delegation ― of tasks and powers to, and competences upon, public officials (including powers of enforcement);
· the imposition of obligations on such officials as part of, or restrictions upon, the exercsie of such powers;
· the institutional and organizational structure within which such officials operate, exercise power, or satisfy duties and obligations;

· the allocation of financial and other resources to such institutions and actors;

· the legal principles which specifically underlie the activities of the public administration as such;

· the law and practice of information management for, and within, the public administration;

· the catalogue of acts and measures available to public administrators to perform their duties and exercise their powers, including abstract-general measures, single-case measures, and (public) contracts, including, inter alia, powers of inspection and investigation in the context of enforcement;

· the detailed rules governing ― framing and limiting ― the exercise of discretion and the making of decisions (and possibly taking other action) by public officials;

· the procedures which are applicable to the adoption of measures and acts (which may include obligations of partipation of the public or persons particularly affected), and to the performance of related tasks, including enforcement procedures;

· the role of private actors in the performance of public administrative tasks and the legal framework for this;

· the means and institutions of supervision and control over public officials; and

· the law relating to the employment of public servants and employment within the public sector; 
Taking all such matters into account, one comes back to the fundamental concept that administrative law is law about the framework of administrative action in a comprehensive sense.
‘Sectoral’ administrative law

We have relied on the above understanding of public administration and its law in the earlier work on  the general part of administrative law (mentioned above).
 The present work turns attention to the special part of administrative law That raises a need for two particular clarifications, and for a preparatory explanation in relation to the EU as such. 
The first clarification is relatively straightforward: the notion of general administrative law covers all of that body of administrative law (in the sense set out above) which ― more or less ― is applicable to, and across, all substantive policy sectors or fields. This does not just ― to underscore the point made above ― relate to procedures which are standardised across all sectors, but rather includes all (guiding, organizational, structural, procedural, enabling, restrictive, and supervisory) elements which are common, or very similar, to the administration of all (or most) fields of public policy. So, for example, a constitutional principle such as the rule of law, or a specific principle like that of good administration, or the obligation to hear the representations of affected parties, or to observe obligations associated with data protection: all of these have a general applicability across all fields of action of the public administration.
The second preliminary clarification is that, for our purposes and understanding, administrative law is not to be confused with the law which embodies public policy substance (in the EU, agriculture, environment, energy, Union enlargement, foreign aid, budget, transport, etc.). As noted above, we distinguish between ends (substantive policy and its law) and means (the administrative achievement of that policy, and the legal framework of those means). This distinction has a particular relevance when one undertakes a consideration of specialized or sectoral administrative law, as we do here. It needs to be emphasised that the focus of the individual chapters is not to provide a detailed account of the legal substance of any given policy area. There is, indeed, no sense in which this volume in meant as a compendium of European Union law as a whole, or even of the sectors addressed. Thus, each chapter concerns only the law which relates genuinely to the administration of each sectoral field. Treatment of substantive — i.e., non-administrative — sectoral law must be left to detailed works on those topics themselves, (except to the extent that such law is intimately and obviously necessary for an understanding of the sectoral administration and its legal operation). This point needs to be understood explicitly because, at least in some legal systems, ‘special administrative law’ is actually understood as conflating substantive (regulatory) law with administrative law (in our sense of the term).
 That conflation is not present here. For the purposes of this book, the individual sectoral chapters make no attempt ― not could they ― to address the substantive Union law on each of the sectors touched upon (except where some attention to such substantive law cannot be divorced from the law of its administration). The chapters on the administrative law of the EU agriculture sector or the EU environmental sector in this volume, for example, are not essays on the ‘EU agriculture law’ or ‘EU environmental law’. They are just treatments of the administration and the associated administrative law of those policy sectors, but sector-specific to the extent that their focus does not fall within the ‘general part’ of public administration and administrative law as described above.
We now turn to the further necessary preparatory explanation, adverted to above, which concerns the issue of sectoral administrative law in the Union itself. This is explicitly addressed in the succeeding section.

Sectoral administrative law in the European Union

Even once the concept of sectoral administrative law, as used here, is basically understood, we need to ask what, first, we might mean by sectoral administrative law of the European Union, and, secondly, why it is considered necessary to be addressed in a work such as this. A preparatory explanation can be put forward, on its face fairly simple. A detailed treatment of the special administrative law of the European Union is in itself necessary simply because, in fact, most of the Union’s administrative law is of that kind. Put another way, although there is indeed a substantial body of general EU administrative law, a vast amount of (rather varied) administrative law is specific to each of the many different policy sectors of the Union. In a treatment of EU general administrative law it is not possible to do justice to that diversity and variation. The key aim, therefore, of the present volume is to meet that need. Even here, though, we have not hoped to encompass every sector of Union action, nor have we actually done so. The volume does, though, survey the spread of administration and administrative law across a large array of policy sectors of the Union.
The sectoral diversity relates to all the matters which we listed above as falling within the compass of administrative law. Institutional structures, procedures, types of measures, powers, supervisory structures, and much more besides, vary across and among the sectoral divisions. The challenge is not just to record these variations, but rather to make sense of the sectoral diversity and density in EU administrative law. In attempting this, a number of key questions or challenges emerge:
· can we, despite the diversity, identify characteristics common to all sectors, or at least to groups of sectors?
· are there, at least, certain repeated patterns?
· what are the major differences in the administrative diversity which emerge from a sector-by-sector consideration?
· do such differences relate significantly more to certain elements of administrative law (as listed above) and less to other elements (e.g., are the differences greater in regard, say, to organizational structure, but less varied in regard, say, to supervision)?
· are there characteristics of specific policy sectors (or groups of sectors), which really demand their own specific administrative law, to the extent that this has been identified in the chapters of this book?

· alternatively, would it be possible to arrive at a greater degree of commonality, i.e., to rein in some of the diversity of administrative-legal arrangements within the general part of administrative law?
and finally,
· what, if any, are the distinguishing features of European administrative law which emerge from this consideration; in other words, are there characteristics which differ from those of national systems of public administration, and, if so, what do such characteristics tell us about the EU itself, and about the nature of the European project?
All of these questions seem to us both interesting and important, especially as at least some of the answers may inform and enlighten us in relation to important administrative policy issues. Put another way, the administrative (law) method used successfully in one sector may inform the practice in another sector, and even suggest solutions to problems apparent there. Nevertheless, we have no illusions: the present work does not provide comprehensive answers to all such questions. It will become clear that, even within each of the essays here on individual sectors, it is rarely possible to canvass the whole of the administrative law within a given policy field and to achieve a full understanding of the administrative activity there.
Overall coverage and organization of contributions
The order and grouping of the contributions, as presented in this work, represents a broad attempt to identify coherent categories of sectors of Union policy and action. This attempt is, however, merely offered as a very broad, and indeed rather tentative, aid to orientation. The editors are aware that such groupings are, to some extent, arbitrary, and certainly cannot be see as conclusive. An alternative ordering might avoid any such categorical sub-grouping, following simply, for example, the order of topics as they emerge in, and from, the Treaties. That, though, reflecting in part just the historical process of the Union’s growth and incremental accretion of responsibilities, would lack any compelling intellectual coherence, and has not been adopted here. Other orderings, for example attempting to reflect the degree of administrative integration in a given sector, might also be plausible, but have also not been attempted. 
However, the chosen ordering arguably does allow, even if not explicitly ― and, at best, only very broadly ― some distinction to be observed between, on the one hand, sectoral fields which have something of a constitutive character (e.g., enlargement, or neighbourhood policy), and those with a substantive regulatory focus (e.g., the single market in goods, environment, energy, competition). Other sub-groupings can also be identified by noting that fields such as the civil service and budget (in Part Eight) are hardly ‘policy sectors’ in their own right, having what might be called an ‘infra-administrative’ character. There, the administrative tasks and associated administrative law are, of their nature, different from those in many ― perhaps most ― of the other sectoral sub-groupings. Such an infra-administrative character could also correctly be associated with the topic of data protection (which is also not a sector as such), and yet we have placed the chapter dealing with that topic in Part Three ‘Security and Justice’, because it concerns specifically data protection in the sphere of police and justice, and so has a keenly sector-specific focus. Be that all as it may, readers may well conclude that other groupings would be more revealing, and in that they may be right.

General approach of to sectoral presentation in this work
Broadly, the book has attempted to achieve a relatively uniform, re-iterated approach to the administrative law of each of the sectors considered, and thus of to each of the present chapters. It will be readily apparent, though, that, while a certain uniformity of presentation has been achieved across many of the contributions, sectoral variations and associated perceptions of the administrative law pertinent to each sector have meant that there is some variation in the way matters are dealt with. Some chapters do, in fact, depart from a standardized approach, which was in any case not intended as a straight-jacket for individual contributions. In particular, some of the differences in the administrative law and practice in the various sectors reflect real (and often necessary) differences in content, method, procedure, and outcomes. Strict uniformity in the approach taken in each chapters would clearly be counter-productive were it to suppress the expression of such specificities. On the contrary, the editors take the view that it is precisely against the background of a broadly uniform approach in the presentation that the differences of substance and function in the various sectors will best emerge. In particular, this should allow a clear differentiation between sectoral divergences which are necessary (and functionally grounded), and sectoral variations in administration which are merely fortuitous (but possibly unfortunate, or at least unjustified). Even without achieving any strict uniformity, all contributions reveal the key elements the administrative law of the sector concerned.
To the extent that the chapters can be said to follow a standard pattern, it will assist the reader to have an outline of that pattern here. Most of the sectorally specific chapters in this collection do have a shape, and way of proceeding, which is recognizably similar. Broadly comparable matters and subjects are dealt with at the same place, or at least under a relatively similar heading, in each chapter, to the extent that the material allows. So, most of the chapters conform to a broadly comparable structure of sections/headings, except where specific headings or topics simply have no key relevance to the sector concerned, or where the author’s own perception of the subject cuts across such a sub-division. Readers should, relatively readily, be able to draw comparisons across sectors, and to note contrasts and differences such as exist.  The editors emphasise though: a strict template is not be applicable for all fields and sectors, and the final shape of each chapter has reflected a pragmatic approach.

The broadly standardised form of most contributions echoes, perhaps unsurprisingly, the chapter structure of the editors’ own Administrative Law and Policy of the European Union, referred to above. There is indeed, a considerable convergence between the structure of that book on general administrative law, and the structure of many of the individual contributions on sectoral administrative law here. The key elements of that standardised structure (apart from an introductory overview of the sector and sketch of EU competence, policy and legal background in the field concerned) are:
· administrative tasks within the sector concerned;
· sources of (administrative) law in the sector concerned, including primary (general) sources of law (e.g., the Treaties, Charter, ECHR, general principles), secondary EU law (directives and regulations of the Council and the EP) and tertiary EU law (e.g. Commission regulations), including measures of general application (e.g., the Financial Regulation), where they are specifically relevant to the sector addressed;
· underlying general legal principles, for example those touching the relationship between the Union and the Member States (e.g.,  limited attribution of competences, subsidiarity, sincere cooperation) or of broader constitutional character (e.g. democracy, fundamental rights, proportionality, transparency, legitimate expectations, good administration, rights of defence) ― but only insofar as specifically sectorally relevant;

· particular sector-specific principles (e.g., in the environmental sector, principles such as sustainability, integrated protection, or user-pays);
· sectoral organization, institutions and structures, including: the key administrative actors within the sector on both supranational (Union) and national level; structural interaction between actors; administrative networks and cooperative arrangements; agencies; comitology and other committees; and special organizational arrangements for the management of programmes and/or budget implementation;
· administrative procedures within the sector, including: direct administration; comitology procedures; composite procedures (typically joint ones involving actors on different levels); and those for information management, programme management, and budget implementation;
· legal rules governing the substance of sector-specific decision-making (on whatever level), especially in regard to discretions, or to the standards applicable to non-discretionary decision-making;
· abstract-general administrative acts and measures available, including: agenda setting and framework measures; subordinate legislation; administrative rulemaking, both as (formally) non-binding, unilateral administrative rules (recommendations, opinions, interpretive guidance, notices, codes of practice, etc.), and as rules negotiated between Union institutions and/or between Member States; rule-making by private parties; co-regulation (especially for standard-setting); self-regulation; and (where applicable) the role of social partners;

· single-case administrative acts and measures used, including: individual administrative decisions by both Union and Member State decision-makers (with coverage of issues such as legal basis, competences, form, validity, legal effect; revocation, modification, conditions); administrative agreements; and factual conduct (typically actions which involve no formal, binding, or ultimate decision, but possibly affecting individual right).
· administrative enforcement of sectoral law, specifically the enforcement of EU law vis-à-vis parties external to the Union and Member State administrations (to be distinguished from the supervision over the EU administration on all its levels and in all its forms, as noted in the following);

· ex ante and ex post supervision and control of (sectoral) administration, including: administrative supervision, i.e., within the administration itself (either through specialist sectoral structures, e.g., in agencies, in D-Gs, comitology and other specialised committees, or through general, not sector-specific bodies, e.g., the Court of Auditors, OLAF, the Human Rights Agency, the EDPS, etc.); political supervision (e.g., through the EP and especially parliamentary committees, or through the European Ombudsman); and judicial review through the CJEU of actions by the sectoral administration.
Many ― perhaps most ― of these foci of attention are addressed in each of the sector-specific chapters, but, as can be seen, these different elements get more or less coverage depending on the characteristics of the sector  concerned, and on the perception of the individual authors.
� 	Hofmann, Rowe and Türk, Administrative Law and Policy of the European Union (OUP 2011), pp 3-19.


� 	The distinction made here is useful for separating sectoral policy substance from the sectoral adminstration which is charged with the implementation of that substance. Admittedly, though, this distinction is not sufficient for locating the ‘public administration’ as one of the structural components of democratic public governance (the ‘State’), and specifically within the separation of powers. After all, the legislature and the judiciary are, within that broad construct of governance, also means for the achievement of policy substance. The concern of the discussion in the text does not stand in contradiction to that conclusion, but merely rather to delineate the subject matter of administration and administrative law from the substance of public policy, so as to indicate, as clearly as possible, the focus in the present work.


� 	Hofmann, Rowe and Türk, Administrative Law and Policy of the European Union (OUP 2011)


� 	This is the case, for example, in Germany or Austria with the category of ‘besonderes Verwaltungsrecht’ [special adminstrative law]. There, within each of the fields of special administrative law (e.g., planning and building law, environmental law, water law, energy law, media law, health law, roads law, and various fields of economic regulation, etc.) that label applies to all the law, both substantive and administrative, within each of the fields concerned.
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