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Abstract  

This dissertation offers a deep political science insight into the functioning of the EU 

new multilevel administrative system governing the micro-prudential supervision of 

credit institutions operating in the Single Market. It aims to explain the conditions 

affecting the formal top-bottom compliance expectation within this multilevel 

system. In doing so, it engages in the institutional analysis of the organisational and 

operational design of the Single Supervisory Mechanism (SSM).  

The SSM is the first pillar of the European Banking Union and is composed by the 

ECB and National Competent Authorities (NCAs) of participating Member States. It 

consists of two specific supervisory (sub) systems: (i) SSM Direct Supervision, 

applicable to the micro-ÐÒÕÄÅÎÔÉÁÌ ÓÕÐÅÒÖÉÓÉÏÎ ÏÆ ÌÁÒÇÅ ÁÎÄ ÓÙÓÔÅÍÉÃ ɉȰÓÉÇÎÉÆÉÃÁÎÔȱɊ 

banks established with in the jurisdiction of  Member States; and (ii) SSM Indirect 

Supervision, applicable to the micro-prudential supervision of smaller and medium-

ÓÉÚÅÄ ɉȰÌÅÓÓ ÓÉÇÎÉÆÉÃÁÎÔȱɊ ÂÁÎËÓ established within the jurisdiction of Member States.  

Both supervisory subsystems are considered to be of a multilevel nature, consisting 

of independently organized supervisory apparatus residing at the higher 

(supranational) and lower (national) levels, whose mutual administrative 

interactions are embedded in a certain structural (institutional) context. The formal 

legal and administrative framework in which they operate needs to provide the 

necessary conditions to promote the systemic top-down compliance required in 

order ensure the smooth and robust functioning  of the SSM as a whole. To explain 
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under which structural conditions  the expected top-bottom compliance within the 

SSM is likely to reach higher levels, this study rests on a calibrated analytical 

framework that applies the Principal-Agent theory in the context of EU multilevel 

administration.  

More specifically, this dissertation argues that two specific structural conditions  

(namely, the operational and the organisational designs of the respective SSM 

supervisory subsystems) are likely to influence the expected compliance of the NCA 

lower-level supervisory apparatus (the agent) with the preferences and objectives of 

the ECB higher-level supervisory apparatus (the principal) relatiÎÇ ÔÏ ÔÈÅ 5ÎÉÏÎȭÓ 

policies on prudential banking supervision. To prove this argument, this dissertation 

constructs two hypotheses (the ȰEnforcementȱ and the ȰManagementȱ hypotheses) 

based on the main tenants of two traditional schools that have sought to explain 

compliance within international regimes: the enforcement school and the 

management school. )Î ÂÒÉÅÆȟ ÔÈÅ Ȱ%ÎÆÏÒÃÅÍÅÎÔȱ ÈÙÐÏÔÈÅÓÉÓ ÒÅÌÁÔÅÓ ÔÈÅ ÆÏÒÍÁÌ-top-

down compliance expectation to the capacity of control within the SSM. The 

Ȱ-ÁÎÁÇÅÍÅÎÔȱ ÈÙÐÏÔÈÅÓis links the formal-top-down compliance expectation to the 

capacity of cooperation within the SSM.  

These hypotheses are tested by the application of two dimensions of the Principal-

Agent framework: (i) the ȰÔÒÁÄÉÔÉÏÎÁÌȱ Principal-Agent perspective, used to test the 

Ȱ%ÎÆÏÒÃÅÍÅÎÔȱ hypothesis, and (ii) the ȰÌÉÂÅÒÁÌȱ Principal-Agent perspective, used to 

test the ȰManagemenÔȱ Èypothesis. The test of the Enforcement hypothesis is 

conducted in two phases. In the first phase, the systemic position of the higher level 
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actor (the principal)  in the respective SSM supervisory system is assessed by looking 

at its organisational design. In the second phase, the operational design of the 

respective SSM supervisory system is analyzed by gauging ÔÈÅ ÈÉÇÈÅÒ ÌÅÖÅÌ ÁÃÔÏÒȭÓ 

ɉÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓɊ ÃÏÎÔÒÏÌ ÃÁÐÁÃÉÔÙ ÏÖÅÒ the lower level actorȭs (the agent) within that 

systemȢ 4ÈÅ ÔÅÓÔ ÏÆ ÔÈÅ Ȱ-ÁÎÁÇÅÍÅÎÔȱ ÈÙÐÏÔÈÅÓÉÓ ÆÏÌÌÏ×Ó ÔÈÅ ÓÁÍÅ Ô×Ï-step 

ÁÐÐÒÏÁÃÈȢ )Î ÔÈÅ ÆÉÒÓÔ ÐÈÁÓÅȟ ÔÈÅ ÈÉÇÈÅÒ ÌÅÖÅÌ ÁÃÔÏÒȭÓ ɉÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓɊ ȰÓÈÁÄÏ× ÏÆ 

ÈÉÅÒÁÒÃÈÙȱ cast upon the lower level actor (the agent) is assessed by looking at its 

organisational design. In the second phase, the operational designs of the respective 

SSM supervisory systems are analyzed by ascertaining the cooperation capacity 

between the higher and lower level actors (the principal and the agent) within each 

system. 

  



9 
 

List of abbreviations 

AQR Asset Quality Review 

AUT Division Authorisations of the ECB Directorate General Micro-Prudential 

Supervision IV 

BRRD Bank Recovery and Resolution Directive 

BU Banking Union 

CA Comprehensive Assessment 

CASC Comprehensive Assessment Steering Committee 

CJEU Court of Justice of the European Union 

CNP Central Notification Point  

COI Division Centralized On-site Inspections of the ECB Directorate General 

Micro -Prudential Supervision IV 

CRDIV Capital Requirements Directive IV 

CRM Division Crisis Management of the ECB Directorate General Micro-

Prudential Supervision IV 

CRR Capital Requirements Regulation 

CVA Credit Valuation Adjustment  

DG-MSI ECB Directorate General Micro-Prudential Supervision I 

DG-MSII ECB Directorate General Micro-Prudential Supervision II 

DG-MSIII  ECB Directorate General Micro-Prudential Supervision III 

DG-MSIV ECB Directorate General Micro-Prudential Supervision IV 

DSSB ECB Directorate General Secretariat to the Supervisory Board 

DI Differentiated integration  

EBA European Banking Authority 

ECA European Court of Auditors 

ECB European Central Bank 

ECOFIN Economic and Financial Affairs Council 

EIOPA European Insurance and Occupational Pensions Authority 

EH Enforcement hypothesis 



10 
 

EMU Economic and Monetary Union 

ESAs European Supervisory Authorities 

ESMA European Securities and Markets Authority 

ECOFIN Economic and Financial Affairs Council 

ESFS European System of Financial Supervision 

ESM European Stability Mechanism 

EU European Union 

GDP Gross Domestic Product 

IMD  Division Internal Models of the ECB Directorate General Micro-Prudential 

Supervision IV 

IMF International Monetary Fund  

LSI Less significant institution  

JSS Joint Supervisory Standards 

JST Joint Supervisory Team 

MH  Management hypothesis 

MLA Multilevel administration  

MoU Memorandum of Understanding 

MSD Division Methodology and Standards Development of the ECB Directorate 

General Micro-Prudential Supervision IV 

NCA National Competent Authority  

NDA National Designated Authority  

NPLs Non-performing loans 

OECD Organisation for Economic Cooperation and Development 

ONDs Options and National Discretions 

P2G Pillar 2 Guidance 

P2R Pillar 2 Requirement 

PSC Division Planning and Coordination of Supervisory Examination 

Programmes of the ECB Directorate General Micro-Prudential Supervision 

IV 

RIA Division Risk Analysis of the ECB Directorate General Micro-Prudential 



11 
 

Supervision IV 

SEP Supervisory Examination Programme 

SGP Stability and Growth Pact 

SI Significant institution  

SM Supervisory Manual 

SMN Senior Management Network 

SPO Division Supervisory Policies of the ECB Directorate General Micro-

Prudential Supervision IV 

SPQ Division Supervisory Quality Assurance of the ECB Directorate General 

Micro -Prudential Supervision IV 

SSM Single Supervisory Mechanism 

SREP Supervisory Review and Evaluation Process 

ST Stress Testing 

TFEU Treaty on the Functioning of the European Union 

TEU Treaty of the European Union 

UN United Nations 

WG-HSS Working Group on High Supervisory Standards 

WTO World Trade Organisation 

 

 

 

  



12 
 

List of figures  

Figure 1 Case study table ............................................................................................................ 26 

Figure 2 Determinants of the top-down compliance expectation in the SSM ........................ 40 

&ÉÇÕÒÅ έ Ȱ%ÎÆÏÒÃÅÍÅÎÔȱ ÈÙÐÏÔÈÅÓÉÓ ÔÅÓÔ .................................................................................... 43 

Figure ή Ȱ-ÁÎÁÇÅÍÅÎÔȱ ÈÙÐÏÔÈÅÓÉÓ ÔÅÓÔ .................................................................................... 46 

Figure 5 Analytical tools for the inquiry on the organisational design of the SSM ................ 102 

Figure 6 Analytical tools for the inquiry on the operational design of the SSM .................... 120 

Figure 7 Areas of supervisory decision-making competence in the SSM ............................... 197 

Figure 8 Phases of the supervisory process .............................................................................. 219 

Figure 9 Bureaucratic principal in the subsystem of SSM Direct Supervision ...................... 247 

Figure 10 Bureaucratic agent in the subsystem of SSM Direct Supervision ........................... 248 

Figure 11 Bureaucratic principal in the subsystem of SSM Indirect Supervision ................... 250 

Figure 12 Bureaucratic agent in the subsystem of SSM Indirect Supervision ......................... 251 

Figure 13 Capacity for control within the subsystem of SSM Direct Supervision .................. 276 

Figure 14 Capacity for control within the subsystem of SSM Indirect Supervision ............... 290 

Figure 15 Capacity for cooperation within the subsystem of SSM Direct Supervision ............ 311 

Figure 16 Capacity for cooperation within the subsystem of SSM Indirect Supervision ....... 320 

 

  



13 
 

PART I. 

SETTING THE SCENE  
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CHAPTER 1 

Introduction to the study  

On 4 November 2014, the Council Regulation No. 1024/2013 establishing the Single 

Supervisory Mechanism (the Ȱ33- 2ÅÇÕÌÁÔÉÏÎȱɊ became applicable. It delegated to 

the %ÕÒÏÐÅÁÎ #ÅÎÔÒÁÌ "ÁÎË ɉȰ%#"ȱɊ ÅØÃÌÕÓÉÖÅ competences to carry out a number of 

specific supervisory tasks related to the prudential supervision of credit institutions 

in the newly created Banking UnÉÏÎ ɉȰ"5ȱɊ. The SSM Regulation is the founding act 

of the first and key pillar  of the Banking Union ɀ the Single Supervisory Mechanism 

ɉȰÔÈÅ 33-ȱɊ - which is a common framework for the micro prudential superv ision of 

banks headquartered in euroarea Member States.  

The institutional design of the SSM is unique in the EU constitutional and 

administrative framework . )Ô ÉÓ Á ȰÓÙÓÔÅÍ ÏÆ ÆÉÎÁÎÃÉÁÌ ÓÕÐÅÒÖÉÓÉÏÎ ÃÏÎÓÉÓÔÉÎÇ ÏÆ ÔÈÅ 

ECB and the National Competent Authorities (ȰNCAsȱ) of the participating Member 

3ÔÁÔÅÓȢȱ1 It is clear that neither is the SSM an EU institution/agency, nor does it 

possess legal personality. The fact that the SSM is essentially composed of different 

and autonomous elements, located both at supranational and national level, entails 

far-reaching implications from the legal and political science perspective. Both 

components of the system are embedded in a specific legal and institutional 

structure which necessarily shapes their behavioural motivations and chosen courses 

                                                           
1
 See Article 2(9) of the SSM Regulation. 
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of action when performing their respective supervisory tasks. This specific structure 

also raises delicate questions concerning the interactions between different levels of 

administration , and the ways that the actors situated at different levels cooperate to 

pursue common tasks and policy objectives. In particular, one of the greatest 

challenges that the multilevel design of the SSM is likely to face concerns the way of 

ensuring a higher compliance of the lower (national) level supervisory 

administration with the policy preferences and objectives of the higher 

(supranational) level supervisory administration . In this context, a growing number 

of accounts indicate that disruptions in interactions between national and 

supranational levels within a multi -level setting appear to be common in the EU 

context.2 

Against this backdrop, this dissertation identifies and analyses two main conditions 

which are formally expected to positively influence the NCA supervisory 

administration sȭ compliance with the policy preferences and objectives of the ECB 

supervisory administration operating in the framework of  the multi -level SSM (top-

down compliance). Following the understanding of the institutional design  of a 

multi -level regime ÁÓ Á ÓÅÔ ÏÆ ȰÒÕÌÅÓ ÏÆ ÔÈÅ ÇÁÍÅȱ3 ×ÈÉÃÈ ȰÐÒÅÓÃÒÉÂÅȟ ÐÒÏÓÃÒÉÂÅ ÁÎÄ 

                                                           
2
 See, for example, !ÎÄÒÅ× *ÏÒÄÁÎȟ Ȭ4ÈÅ ÉÍÐÌÅÍÅÎÔÁÔÉÏÎ ÏÆ %5 ÅÎÖÉÒÏÎÍÅÎÔÁÌ ÐÏÌÉÃÙȠ Á ÐÏÌÉÃÙ ÐÒÏÂÌÅÍ ×ÉÔÈÏÕÔ Á 
ÐÏÌÉÔÉÃÁÌ ÓÏÌÕÔÉÏÎȩȭȟ Environment and Planning C: Government and Policy 17, no. 1 (1999): pp. 69ɀ90; Christoph 
+ÎÉÌÌȟ Ȭ)ÍÐÌÅÍÅÎÔÉÎÇ %ÕÒÏÐÅÁÎ ÐÏÌÉÃÉÅÓȡ ÔÈÅ ÉÍÐÁÃÔ ÏÆ ÎÁÔÉÏÎÁÌ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÔÒÁÄÉÔÉÏÎÓȭ ɉΫγγαɊ; Maria 
-ÅÎÄÒÉÎÏÕȟ Ȭ.ÏÎȤÃÏÍÐÌÉÁÎÃÅ ÁÎÄ ÔÈÅ %ÕÒÏÐÅÁÎ ÃÏÍÍÉÓÓÉÏÎΈÓ ÒÏÌÅ ÉÎ ÉÎÔÅÇÒÁÔÉÏÎȭȟ Journal of European Public 
Policy 3, no. 1 (1996): pp. 1ɀ22; %ÓÔÈÅÒ 6ÅÒÓÌÕÉÓȟ Ȭ%ÖÅÎ ÒÕÌÅÓȟ ÕÎÅÖÅÎ ÐÒÁÃÔÉÃÅÓȡ /ÐÅÎÉÎÇ ÔÈÅ ȬÂÌÁÃË ÂÏØȭÏÆ %5 ÌÁ× ÉÎ 
ÁÃÔÉÏÎȭȟ West European Politics 30, no. 1 (2007): pp. 50ɀ67. 
3
 See Douglas North, Institutions, Institutional Change and Economic Performance (2009), Cambridge: Cambridge 

University Press, page 40. 
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ÐÅÒÍÉÔ ÂÅÈÁÖÉÏÒȱ4 to the actors operating therein, this dissertation argues that two 

variables influence the most essential ȰÒÕÌÅÓ ÏÆ ÔÈÅ ÇÁÍÅȱ ÁÆÆÅÃÔÉÎÇ ÆÏÒÍÁÌ ÔÏÐ-down 

compliance expectation within the SSM multi -level supervisory administration: (i) 

the specific organisational design of the SSM and (ii) the specific operational design 

of the SSM.  

The first condition is deemed to shape the formal position of the higher and lower 

level actors operating therein, including  their  respective hierarchies (i.a. their 

competences, tasks, or roles)Ȣ 4ÈÅ ȰÏÒÇÁÎÉÓÁÔÉÏÎÁÌȱ rules are encapsulated within the 

legal and regulatory framework ÕÎÄÅÒÐÉÎÎÉÎÇ ÔÈÅ ÆÕÎÃÔÉÏÎÉÎÇ ÏÆ ÔÈÅ 33-ȭs 

supervisory machinery. Different models of EU multi -level administration can be 

distinguished by resorting to the theoretical accounts of federal theory. The second 

condition  captures internal mechanisms which are put in place to address 

potentially  conflicting preferences and objectives of the actors pertaining to the 

multi -level regime. 4ÈÅ ȰÏÐÅÒÁÔÉÏÎÁÌȱ ÒÕÌÅÓ ÁÒÅ deemed to be reflected in the control 

and cooperation capacity of the ECB over/with the NCAs. Control and cooperation 

capacities can be estimated by the application of an analytical toolkit developed 

under the Principal-Agent approach to the relations between the ECB and the NCA 

supervisory administrations within the SSM.  

The study of the organisÁÔÉÏÎÁÌ ÁÎÄ ÏÐÅÒÁÔÉÏÎÁÌ ȰÒÕÌÅÓ ÏÆ ÔÈÅ ÇÁÍÅȱ governing the 

SSM offered by this dissertation can be regarded a clear example of how the analyses 

                                                           
4
 See Elinor /ÓÔÒÏÍȟ Ȭ!Î ÁÇÅÎÄÁ ÆÏÒ ÔÈÅ ÓÔÕÄÙ ÏÆ ÉÎÓÔÉÔÕÔÉÏÎÓȭ ɉΫγβΰɊȟ Public choice, 48(1), pp. 3-25. 
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of both the legal and the political dimension of  EU administrative realities mutually 

complement each other and reinforce the quality of academic research in the field .  

By analyzing the institutional design of the SSM through the theory of federalism 

and the Principal-Agent framework, this dissertation firstly  aims to provide a 

meaningful contribution to the  study on compliance within  multi -level regimes, 

since top-ÄÏ×Î ÒÅÌÁÔÉÏÎÓÈÉÐÓ ÂÅÔ×ÅÅÎ ÔÈÅ %5 ÁÎÄ ÉÔÓ -ÅÍÂÅÒ 3ÔÁÔÅÓȭ 

administrations have not yet been extensively addressed in the existing literature. 

Second, by accepting theoretical insights from federalism in order to reconstruct the 

SSMȭÓ organisationÁÌ ȰÒÕÌÅÓ ÏÆ ÔÈÅ ÇÁÍÅȱȟ ÔÈÉÓ ÄÉÓÓÅÒÔÁÔÉÏÎ ÁÉÍÓ ÔÏ ÓÉÇÎÉÆÉÃÁÎÔÌÙ add 

to the research on the post-crisis transformations of bureaucratic interactions in the 

%5Ȣ !Ó ÎÏÔÅÄ ÂÙ -ÉÃÈÁÅÌ "ÁÕÅÒ ÁÎÄ *ÁÒÌÅ 4ÒÏÎÄÁÌȟ ȰÔÈÅ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÒÅÁÌÉÔÙ ÏÆ ÔÈÅ 

%5 ɉȣɊ ÒÅÍÁÉÎÓ ÕÎder-studied even though it has received increased academic 

ÁÔÔÅÎÔÉÏÎ ÉÎ ÒÅÃÅÎÔ ÙÅÁÒÓȱȢ 5 Third, by looking at the SSMȭÓ ÏÐÅÒÁÔÉÏÎÁÌ ȰÒÕÌÅÓ ÏÆ ÔÈÅ 

ÇÁÍÅȱ ÔÈÒÏÕÇÈ the Principal-Agent framework, this dissertation intends to 

                                                           
5
 With the notable exception of research on administrative realities concerning the European Commission as the 

main EU executive actor, see *ÁÒÌÅ 4ÒÏÎÄÁÌ ÁÎÄ -ÉÃÈÁÅÌ 7Ȣ "ÁÕÅÒȟ Ȭ#ÏÎÃÅÐÔÕÁÌÉÚÉÎÇ ÔÈÅ %ÕÒÏÐÅÁÎ ÍÕÌÔÉÌÅÖÅÌ 
administrative order: capturing variation iÎ ÔÈÅ %ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÙÓÔÅÍȭȟ European Political Science 
Review (2015): pp. 1ɀ22.  

In this regard, see indicatively the following contributions by Bauer, Ellinas, Egeberg, Kassim, Peterson, Trondal 
and Wille: Jarle Trondal, An emergent European executive order (Oxford University Press, 2010); Morten Egeberg 
ÁÎÄ *ÁÒÌÅ 4ÒÏÎÄÁÌȟ Ȭ.ÁÔÉÏÎÁÌ ÁÇÅÎÃÉÅÓ ÉÎ ÔÈÅ %ÕÒÏÐÅÁÎ administrative space: government driven, commission 
ÄÒÉÖÅÎ ÏÒ ÎÅÔ×ÏÒËÅÄȩȭȟ Public Administration 87, no. 4 (2009): pp. 779ɀ790; Antonis Ellinas and Ezra Suleiman, 
Ȭ2ÅÆÏÒÍÉÎÇ ÔÈÅ #ÏÍÍÉÓÓÉÏÎȡ ÂÅÔ×ÅÅÎ ÍÏÄÅÒÎÉÚÁÔÉÏÎ ÁÎÄ ÂÕÒÅÁÕÃÒÁÔÉÚÁÔÉÏÎȭȟ Journal of European Public Policy 15, 
no. 5 (2008): pp. 708ɀ725; !ÎÔÏÎÉÓ !Ȣ %ÌÌÉÎÁÓ ÁÎÄ %ÚÒÁ .Ȣ 3ÕÌÅÉÍÁÎȟ Ȭ3ÕÐÒÁÎÁÔÉÏÎÁÌÉÓÍ ÉÎ Á ÔÒÁÎÓÎÁÔÉÏÎÁÌ 
ÂÕÒÅÁÕÃÒÁÃÙȡ 4ÈÅ ÃÁÓÅ ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ #ÏÍÍÉÓÓÉÏÎȭȟ JCMS: Journal of Common Market Studies 49, no. 5 (2011): 
pp. 923ɀ947; Antonis A. Ellinas and Ezra Suleiman, The European Commission and Bureaucratic Autonomy: 
Europe's Custodians (Cambridge University Press, 2012); (ÕÓÓÅÉÎ +ÁÓÓÉÍȟ Ȭ4ÈÅ ÓÅÃÒÅÔÁÒÉÁÔ ÇÅÎÅÒÁÌ ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ 
ÃÏÍÍÉÓÓÉÏÎȭȟ The European Commission. London: John Harper Publishing (2006): pp. 75ɀ102; Hussein Kassim, 
John Peterson, Michael W. Bauer et al., The European Commission of the twenty-first century (OUP Oxford, 2013); 
Wille, including: Anchrit Wille, The normalization of the European Commission: Politics and bureaucracy in the 
EU executive (OUP Oxford, 2013). 
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contribute the rational choice literature pioneered by Jonas Tallberg, which explains 

ÔÈÅ ȰÐÏÓÔ-ÄÅÃÉÓÉÏÎÁÌ ÓÔÁÇÅȱ ÏÆ %ÕÒÏÐÅÁÎ ÉÎÔÅÇÒÁÔÉÏÎ.  

The choice to rely on the Principal-Agent framework, which has been championed 

by the rational choice institutionalism in political science scholarship, is a strategic 

decision which is primarily informed by the following considerations.  

)Î ÔÈÅ ÁÕÔÈÏÒȭÓ ÖÉÅ×ȟ ÔÈÅ ÁÐÐÌÉÃÁÔÉÏÎ ÏÆ ÔÈÅ ÒÁÔÉÏÎÁÌ ÃÈÏÉÃÅ ÁÐÐÒÏÁÃÈ ÔÏ ÔÈÅ 

institutional analysi s of the SSM offers a convincing ÄÅÄÕÃÔÉÖÅ ÅØÐÌÁÎÁÔÉÏÎ ÏÆ ÁÃÔÏÒÓȭ 

behavior that is based on a set of universal claims about rationality. It focuses on 

ÉÄÅÎÔÉÆÙÉÎÇ ÔÈÅ ÉÎÔÅÒÅÓÔÓ ÁÎÄ ÍÏÔÉÖÁÔÉÏÎÓ ÂÅÈÉÎÄ ÁÃÔÏÒÓȭ behavior which are assumed 

to be largely unchanged over time. The underlying logic of rational choice 

institutionalism is that the behavior of actors responds to predefined ȰÒÕÌÅÓ ÏÆ ÔÈÅ 

ÇÁÍÅȱ pertaining to the institutional structure 6 in which those actors operate. 

Therefore, it is well-suited to address the issues of compliance within multi-level 

regimes, such as the SSM, which are predominantly based on formal rules and 

policies.7  

Given its deductive nature, rational choice institutionalism is not only very helpful 

for capturing the range of reasons why actors would take any given action within a 

given institutional incentive structure, but it can also be useful for bringing out 

particularities or actions that would not be unexpected under normal 

                                                           
6
 See "Ȣ 'ÕÙ 0ÅÔÅÒÓȟ Ȭ)ÎÓÔÉÔÕÔÉÏÎÁÌ ÔÈÅÏÒÙȡ 0ÒÏÂÌÅÍÓ ÁÎÄ ÐÒÏÓÐÅÃÔÓȭ ɉάΪΪΪɊ. 

7
 On more specific reasons why the Principal-Agent approach is a suitable analytical framework for this 

dissertation, see in particular its sections II.5.2 and III. 7.2. 
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circumstances.8 However, rational choice institutional ism may not be the best 

analytical choice when it comes to explaining these particularities, especially where 

they are not a result of an interest-motivated action. In those cases, it is possible that 

they might better be explained in historical, sociological institutional ist, or 

constructivist terms. 

Therefore, one of the potential analytical alternatives to the rational choice approach 

could be historical institutionalism. The institutionalist approach  is particularly 

insightful when explaining t he origins and development of institutional structures 

and processes over time, as it focuses on continuity and path dependence, and tends 

to highlight sequences in development, timing of events, and phases of political 

change. It also considers the interests of the actors as more context-driven rather 

than being universally defined.9 However, historical institutionalism might not be 

the best analytical choice to study compliance within the newly created SSM, since it  

is better suited to explaining the persistence of policies or structures rather than 

explaining their change.10  

Another alternative to the choice of rational choice institutionalism could be 

sociological institutionalism . This institutionalist approach puts emphasis on the 

shared understandings and norms that frame actions, shape identities and influence 

interests. As sociological institutional explanations are obtained in an inductive 

                                                           
8
 See 6ÉÖÉÅÎ !Ȣ 3ÃÈÍÉÄÔȟ 'ÅÏÒÇÅ 4ÓÅÂÅÌÉÓȟ 4ÈÏÍÁÓ 2ÉÓÓÅ ÅÔ ÁÌȢȟ Ȭ!ÐÐÒÏÁÃÈÅÓ ÔÏ ÔÈÅ ÓÔÕÄÙ ÏÆ %ÕÒÏÐÅÁÎ ÐÏÌÉÔÉÃÓȭȟ 

ECSA review 12, no. 2 (1999): p. 15. 
9
 See *ÏÈÎ :ÙÓÍÁÎȟ Ȭ(Ï× ÉÎÓÔÉÔÕÔÉÏÎÓ ÃÒÅÁÔÅ ÈÉÓÔÏÒÉÃÁÌÌÙ ÒÏÏÔÅÄ ÔÒÁÊÅÃÔÏÒÉÅÓ ÏÆ ÇÒÏ×ÔÈȭȟ Industrial and corporate 

change 3, no. 1 (1994): pp. 243ɀ283; +ÁÔÈÌÅÅÎ 4ÈÅÌÅÎȟ Ȭ(ÉÓÔÏÒÉÃÁÌ ÉÎÓÔÉÔÕÔÉÏÎÁÌÉÓÍ ÉÎ ÃÏÍÐÁÒÁÔÉÖÅ ÐÏÌÉÔÉÃÓȭȟ Annual 
Review of Political Science 2, no. 1 (1999): pp. 369ɀ404. 
10

 See 0ÅÔÅÒÓȟ Ȭ)ÎÓÔÉÔÕÔÉÏÎÁÌ ÔÈÅÏÒÙȡ 0ÒÏÂÌÅÍÓ ÁÎÄ ÐÒÏÓÐÅÃÔÓȭ ɉÁÂÏÖÅȟ ÎȢ ΰɊ. 
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(bottom -up) rather than deductive (top-bottom) manner,  sociological 

institutionalism can shed more light on ÉÎÄÉÖÉÄÕÁÌÓȭ ÒÅÁÓÏÎÓ ÆÏÒ ÁÃÔÉÏÎ ÉÎ ×ÁÙÓ ÔÈÁÔ 

rational  choice institutionalism cannot. However, obtaining sociological 

institutionalist explanations is not without challenges. Notably, d efining the 

dependent variable and the rules of the game could be challenging from the 

sociological institutionalist perspective. This is due to the comprehensive notion of 

institutions, which are considered to include not only  formal rules and policies, but 

also  symbol systems, cognitive scripts, and moral templates.11 Given that complexity, 

it appears that rational choice institutional may wield more power than its 

sociological counterpart when explaining compliance issues within the SSM at the 

phase of its development.  

Finally, one could also apply constructivist approaches to the study of the SSM; these 

approaches tend to highlight the importance of long lasting shared ideas in 

explaining political phenomena. They typically survey changing context 

developments over decades, and therefore offer an analytical perspective on the 

action undertaken by the actors in the longer term. However, as the SSM is a 

relatively new EU politico-administrative phenomenon, it is debatable whether at 

the current juncture the application o f a constructivist framework could provide 

more satisfactory explanations than the rational choice framework. In this context, it 

has been convincingly argued that the rational choice approaches (for example, the 

                                                           
11
 3ÅÅ 7Ȣ 2ÉÃÈÁÒÄ 3ÃÏÔÔȟ Ȭ)ÎÓÔÉÔÕÔÉÏÎÓ ÁÎÄ /ÒÇÁÎÉÚÁÔÉÏÎÓȡ 4Ï×ÁÒÄÓ Á 4ÈÅÏÒÅÔÉÃÁÌ 3ÙÎÔÈÅÓÉÓȭ ÉÎ 7Ȣ 2ÉÃÈÁÒÄ 3ÃÏÔÔȟ 

John W. Meyer et al., Institutional Environments and Organizations: Structural Complexity and Individualism 
(Thousand Oaks CA, Sage, 1994), pp. 55ɀ80. 
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Principal-Agent analytical framework) have proven to be better designed for the 

analysis of short- and medium-ÔÅÒÍ ÁÃÔÉÏÎȟ ×ÈÅÎ ÁÃÔÏÒÓȭ ÐÒÅÆÅÒÅÎÃÅÓ ÁÎÄ ÉÎÔÅÒÅÓÔÓ 

remain fixed.12 Furthermore, the application of the constructivist  approach would 

necessarily require conducting a significant number of formal interviews, which are 

not easy to obtain as ECB and NCA supervisors are very reluctant to discuss their 

supervisory practices in public. 4ÈÅÒÅÆÏÒÅȟ ÉÎ ÔÈÅ ÁÕÔÈÏÒȭÓ ÖÉÅ× ÒÁÔÉÏÎÁÌ ÃÈÏÉÃÅ 

institutionalism , in the form of the Principal -Agent framework, can be regarded as 

the most suitable analytical framework to answer the specific research question 

posed by this dissertation.  

This dissertation is composed of four parts. Part one sets the research scene. It 

ÉÎÔÒÏÄÕÃÅÓ ÔÈÅ ÄÉÓÓÅÒÔÁÔÉÏÎȭÓ ÄÅÓÉÇÎ, which sets out the research problem, the 

research question, the hypotheses to be tested, the methodology and its limitations , 

as well as the material and sources used for the analysis (I.2). It also walks the reader 

through the nature of EU administration  and its general development, including the 

field of banking supervision (II.3). 

Part two introduces the analytical framework used to approach the research 

question that this dissertation poses. This framework provides analytical tools to 

carry out the assessment of the formal top-down compliance expectations in the 

SSM. The tools to assess the first structural condition ɀ the organisational design of 

an EU multilevel administration ɀ are described in chapter four (I I.4). Based on the 

                                                           
12
 See $ÁÖÉÄ (Ï×ÁÒÔÈ ÁÎÄ 4ÁÌ 3ÁÄÅÈȟ Ȭ)Î ÔÈÅ ÖÁÎÇÕÁÒÄ ÏÆ ÇÌÏÂÁÌÉÚÁÔÉÏÎȡ 4ÈÅ /%#$ ÁÎÄ ÉÎÔÅÒÎÁÔÉÏnal capital 
ÌÉÂÅÒÁÌÉÚÁÔÉÏÎȭȟ Review of International Political Economy 18, no. 5 (2011): pp. 622ɀ645 
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concept of multilevel administration, this chapter builds three organisational models 

that can be used to capture the systemic position of the higher level actor vis-à-vis 

the lower level in a multilevel regime. The analytical tools to evaluate the second 

structural condition ɀ namely, the operational design of an EU multilevel 

administration ɀ are presented in chapter five (II.5). Based on the agency theory, this 

chapter develops two Principal-Agent approaches. The first is geared to assess the 

credibility  ÏÆ ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ ÃÏÎÔÒÏÌ ÃÁÐÁÃÉÔÙ ÁÓ ÒÅÑÕÉÒÅÄ ÂÙ ÔÈÅ ÅÎÆÏÒÃÅÍÅÎÔ 

approach to compliance, whereas the second aims to assess the credibility of the 

cooperation capacity between the principal and the agent as required by the 

management approach to compliance (II.5.2). This chapter also reviews the relevant 

applications of the Principal-Agent framework to the studies of inter-institutional 

contexts (II.5.3).  

Part three consists of chapters six and seven, which apply the analytical tools 

developed in chapters three and four to the SSM multilevel supervisory subsystems. 

Accordingly, chapter five analyses the two supervisory systems of the SSM in 

accordance with the criteria provided in chapter three (III.6.2-6.5), classifies them as 

one of the organisational models identified there and discusses the implications 

thereof (III.6 .6). This exercise concludes the first phase of the testing of the 

Ȱ%ÎÆÏÒÃÅÍÅÎÔȱ ÁÎÄ Ȱ-ÁÎÁÇÅÍÅÎÔȱ ÈÙÐÏÔÈÅÓÅÓȢ 3ÕÂÓÅÑÕÅÎÔÌÙȟ ÃÈÁÐÔÅÒ ÓÉØ ÉÎÓÐÅÃÔÓ 

the operational design of the systems of SSM Direct and Indirect Supervision 

through the analytical lens the developed in chapter five (two dimensions of the 

Principal-Agent framework) (II .5.2).  
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More specifically, this part assesses the credibility of the principal (ECB supervisory 

apparatus)ȭÓ capacity of control over its agents (NCA supervisory apparatus) with a 

view to finali sing ÔÈÅ ÔÅÓÔ ÏÆ ÔÈÅ Ȱ%ÎÆÏÒÃÅÍÅÎÔȱ ÈÙÐÏÔÈÅÓÉÓ ɉ)))Ȣ7.3). It also looks at 

the credibility of the cooperation capacity between the principal and the agent in 

order to finalÉÚÅ ÔÈÅ ÔÅÓÔ ÏÆ ÔÈÅ Ȱ-ÁÎÁÇÅÍÅÎÔȱ ÈÙÐÏÔÈÅÓÉÓ ɉ)))Ȣ7.4). This exercise 

concludes the second phase of the testing of the Ȱ%ÎÆÏÒÃÅÍÅÎÔȱ ÁÎÄ Ȱ-ÁÎÁÇÅÍÅÎÔȱ 

hypotheses, which is summarized in the last section of this chapter (III.7.5). 

Part four consists of the concluding chapter eight, in which the results of testing the 

Ȱ%ÎÆÏÒÃÅÍÅÎÔȱ ÁÎÄ Ȱ-ÁÎÁÇÅÍÅÎÔȱ ÈÙÐÏÔÈÅÓÅÓ ÁÒÅ ÓÕÍÍÁÒÉÚÅÄ ɉ)6Ȣ8). It presents the 

findings regarding the capacity for compliance in the SSM analyzed through the lens 

of  the enforcement and management schools of thought . It also uses the findings of 

this study to offer a more critical perspective of the overall functioning of the SSM, 

perceived as an EU multilevel administrative system governing micro-prudential 

supervision. Finally, a number of recommendations are offered. 
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CHAPTER π 

Research design  

2.1 Research scope and limitations  

This study will limit the formal -institutional analysis of the EUȭÓ post-crisis 

administrative architecture governing banking supervision exclusively to the 

administrative arrangements pertaining to the SSM. This implies that another of the 

most prominent  administrative arrangements of the EU post-crisis, the ȰÂÁÎËÉÎÇ 

armȱ ÏÆ ÔÈÅ European System of Financial Supervision, remains beyond the scope of 

this dissertation. There are two reasons for this limitation . First, the word limit of 

the dissertation, combined with the objective of a detailed insightful analysis, 

necessarily requires a delimitation  of the scope of the research. Second, the future of 

ÔÈÅ ȰÂÁÎËÉÎÇ ÁÒÍȱ ÏÆ ÔÈÅ %3&3 ÒÅÍÁÉÎÓ ÕÎÃÅÒÔÁÉÎ due to the loss of its institutional 

prominence in the face of the upcoming departure of the United Kingdom from the 

European Union. At the time of finalizing this dissertation (December 2017), the 

Commission has presented a proposal for the EFSF reform which may considerably 

change the set-up of this arrangement in the months and years to come. It is 

therefore impossible for this dissertation to reflect on the new set-up of the ESFS.  

Furthermore, this study engages in the institutional analysis of the SSMȭÓ 

administrative arrangements governing the micro-prudential dimension of the 

supervision over credit institutions  ɉÁÌÓÏ ÒÅÆÅÒÒÅÄ ÔÏ ÁÓ ȰÅÎÔÉÔÉÅÓȱɊ. This implies that 
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the administrative framework governing the macro-prudential supervision in the 

SSM, which remains shared between the ECB and the NDAs, is not the subject of the 

analysis in this study.  

This dissertation considers the SSM as a complex system of micro-prudential 

supervision. Depending on the significance status of a supervised institution , two 

multilevel  supervisory subsystems can be identified. The first SSM administrati ve 

arrangement, referred to as the SSM Direct Supervision subsystem, governs the 

supervision of significant institutions . Within this subsystem, the exercise of micro-

prudential tasks conferred upon the ECB by the SSM Regulation is carried out by 

Joint Supervisory Teams (JSTs), which are special, inter-institutional and remote 

administrative structures consisting of ECB and NCA-based supervisory 

apparatuses.13 The second SSM administrati ve arrangement, referred to as the SSM 

Indirect Supervision subsystem, governs the supervision of less significant 

institutions . Within this subsystem, the exercise of micro-prudential tasks conferred 

upon the ECB by the SSM Regulation is operationally carried out by organisationally 

distinguished NCA internal structures consisting of national supervisors who have 

                                                           
13
 In fact, JSTs are comprised to a large degree (75% on average) by staff members of the national supervisors, but 

are always managed by an ECB staff member (JST coordinator). See Ignazio Angeloni, Exchange of views on 
supervisory issues with the Finance and Treasury Committee of the Senate of the Republic of Italy (Rome, 2015), 
https://www.bankingsupervision.europa.eu/press/speeches/date/2015/html/se150623.en.html, accessed 01 
December 2017. As specifically explained by the ECB, the ratio of 25 % ECB staff and 75 % NCA staff was a widely  
agreed benchmark when the SSM was established and not a formalised target. See European Court of Auditors, 
Single Supervisory Mechanism - Good start but further improvements needed, Special Report No. 29/2016, p.127. 
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not been assigned to the JSTs, and under the ECBȭÓ multi -dimensional oversight.14 

Importantly, the functional border between both administrative  supervisory 

arrangements is not fixed and can be modified on the basis of the annual 

significance assessments or an ECB decision to ȰdirectlÙ ÅØÅÒÃÉÓÅ ÁÌÌ ÒÅÌÅÖÁÎÔ ÐÏ×ÅÒÓȱ 

over less significant institutions .15 

 

 

 

 

 

 

 

 

 

 

 

Figure 1 Case study table 

                                                           
14

 With the exception of supervisory responsibilities related to common procedures which are reserved to the 
ECB exclusive competence regardless of the SSM supervisory subsystem. See Article 4(1)(a) and (c) of the SSM 
Regulation. 
15
 See Article 6 (5)(c) of the SSM Regulation. 
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 NCA JST supervisory 

apparatus assigned to 

the supervision of 
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 NCA non-JST 

supervisory apparatus 
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supervision of less 

significant institutions  
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Both SSM supervisory subsystems are classified as administrative arrangements 

comprising supervisory apparatuses residing at different political levels ɀ 

supranational and national. In this setting, the higher level supervisory apparatus 

based at the ECB is considered to be the bureaucratic principal , whereas the lower 

level supervisory apparatus based at the NCAs is considered to be the bureaucratic 

agent. In an optimal multilevel  administrative setting, one would assume that the 

bureaucratic actors located at the lower levels would automatically follow the 

preferences and objectives formulated by their  higher level counterparts so that such 

multilevel  administrative machinery is able to function in a smooth and robust way. 

However, this is not the case in the real world because any socio-political , including 

administrative, interactions are always embedded in a certain institutional context 

which can be structured by a number of conditions. By virtue of being an 

administrative order, the SSM is necessarily organized and constrained by a 

collection of rules, procedures and organized practices which may affect the 

behaviour of the actors operating within it ,16 and which may create structural 

challenges as regards its efficient functioning.  

2.2. Research problem  

Following the main tenants of ÔÈÅ Ȱ7ÅÓÔÐÈÁÌÉÁÎ ÍÏÄÅÌȱ of state, for around three 

centuries domestic public administration was in charge of producing public goods 

                                                           
16

 See James March and Johan P. Olsen, Rediscovering Institutions. The Organizational Basis of Politics (New York: 
Free Press, 1989); James G. March and Johan P. Olsen, Democratic governance (Free Press, 1995); Douglass C. 
North, Institutions, institutional change and economic performance (Cambridge University Press, 1990); Douglass 
#Ȣ .ÏÒÔÈȟ Ȭ)ÎÓÔÉÔÕÔÉÏÎÓ ÁÎÄ ÃÒÅÄÉÂÌÅ ÃÏÍÍÉÔÍÅÎÔȭȟ Journal of Institutional and Theoretical Economics 
(JITE)/Zeitschrift für die gesamte Staatswissenschaft (1993): pp. 11ɀ23. 



28 
 

inside the nation state. This however is not the case in the twenty-first century. Since 

the increasing globalization has brought more interconnectedness and 

interdependence between individual states, the positive or negative effects of a 

number of national public policies, programs and services has started to extend 

beyond national boundaries.17  

These structural transformations have made the pursuit of public policies for the 

provisioning of public goods a much more complex process than before, involving  

multilateral cooperation between different public actors located at the national, 

international or supranational level. Financial stability is often regarded as such a 

public good, the delivery of which withi n individual state jurisdictions  is heavily 

inf luenced by international and global conditions . In the EU, the SSM consists of 

higher level administration (the ECB) and lower level administration (the NCAs) and 

has a crucial and legally recognized role in the provision of financial stability  across 

the Member States.18 The fact that the SSM is essentially characterized by 

multilevel ness entails far-reaching consequences from the viewpoint of legal and 

political science analysis.  

Multilevel systems are expected to calibrate supranational integration with M ember 

State discretion in order to adopt common solutions to shared policy problems, 
                                                           
17
 On this phenomenon, see ɀ for example - Joseph E. Stiglitz, The theory of international public goods and the 

architecture of international organizations (Department for Economic and Social Information and Policy 
Analysis, United Nations, 1995); )ÎÇÅ +ÁÕÌȟ )ÓÁÂÅÌÌÅ 'ÒÕÎÂÅÒÇȟ ÁÎÄ -ÁÒÃ !Ȣ 3ÔÅÒÎȟ Ȭ$ÅÆÉÎÉÎÇ ÇÌÏÂÁÌ ÐÕÂÌÉÃ ÇÏÏÄÓȭȟ 
Global public goods: international cooperation in the 21st century (1999): pp. 2ɀ19; I. Kaul, I. Grunberg, and M. A. 
3ÔÅÒÎȟ Ȭ#ÏÎÃÅÉÃÁÏȟ 0Ȣ-le Goulven, K.--ÅÎÄÏÚÁȟ 25 ɉ%ÄÓɊɉάΪΪέɊȭȟ Providing Global Public Goods. Managing 
Globalization. 
18

 See Article 1 of the SSM Regulation, ×ÈÉÃÈ ÏÂÌÉÇÅÓ ÔÈÅ %#" ÔÏ ÃÁÒÒÙ ÏÕÔ ÉÔÓ ÓÕÐÅÒÖÉÓÏÒÙ ÔÁÓËÓ Ȱ×ith a view to 
contributing to the safety and soundness of credit institutions and the stability of the financial system within the 
Union and each Member State ɉȣɊȱȢ 
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tailor -made to specific local contexts.19 In particular, seamless cooperation between 

those actors is necessary to ensure systemic compliance within such multilevel  

administrative systems. However, the occurrence of automatic compliance within 

multilevel  systems cannot be taken for granted. The participants to a multi -lateral or 

a multilevel  regime are always embedded in certain structural conditions which may 

influence their behavioural motivations and chosen course of action when 

performing their tasks and pursuing their policy objectives.  

Since the EU does not possess fully -fledged Ȱstate capacitiesȱ, it has to rely essentially 

ÏÎ ÉÔÓ -ÅÍÂÅÒ 3ÔÁÔÅÓȭ ÁÄÍÉÎÉÓÔÒÁÔÉve structures when applying and enforcing its laws 

and policies in local jurisdictions . This particular institutional set-up causes that the 

European Union, as a polity, is increasingly confronted with growing compliance 

problems.20 They are reflected in an inherent dilemma of national level actors 

regarding the extent to which the preferences and objectives formulated by the 

supranational actors should be followed. With r espect to the SSM, concerns have 

already been expressed as to whether the new mechanism can deliver the objectives 

it promised given its institutional complexity . 21  

                                                           
19

 See, for example, Helga Pülzl and OÌÉÖÅÒ 4ÒÅÉÂȟ Ȭ)ÍÐÌÅÍÅÎÔÉÎÇ ÐÕÂÌÉÃ ÐÏÌÉÃÙȭȟ ÅÄÉÔÅÄ ÂÙ &ÒÁÎË &ÉÓÃÈÅÒ ÁÎÄ 
Gerald J. Miller, in Handbook of public policy analysis: theory, politics, and methods (crc Press, 2006), pp. 89ɀ107. 
20

 See, notably, %ÓÔÈÅÒ 6ÅÒÓÌÕÉÓȟ Ȭ#ÏÍÐÌÉÁÎÃÅ 0ÒÏÂÌÅÍÓ ÉÎ ÔÈÅ %5 7ÈÁÔ ÐÏÔÅÎÔÉÁÌ ÒÏÌÅ ÆÏÒ ÁÇÅÎÃÉÅÓ ÉÎ ÓÅÃÕÒÉÎÇ 
compliÁÎÃÅȩȭ ɉάΪΪίɊ; %ÌÌÅÎ -ÁÓÔÅÎÂÒÏÅËȟ Ȭ%5 ÃÏÍÐÌÉÁÎÃÅȡ 3ÔÉÌÌ Á ȬÂÌÁÃË ÈÏÌÅȭȩȭȟ Journal of European Public Policy 
12, no. 6 (2005): pp. 1103ɀ1120; *ÏÎÁÓ 4ÁÌÌÂÅÒÇȟ Ȭ0ÁÔÈÓ ÔÏ ÃÏÍÐÌÉÁÎÃÅȡ %ÎÆÏÒÃÅÍÅÎÔȟ ÍÁÎÁÇÅÍÅÎÔȟ ÁÎÄ ÔÈÅ %ÕÒÏÐÅÁÎ 
5ÎÉÏÎȭȟ International Organization  56, no. 03 (2002): pp. 609ɀ643. 
21
 Skepticism has come from different perspectives and disciplines, see in particular, Rishi Goyal, Petya Koeva 

Brooks, Mahmood Pradhan et al., A Banking Union for the Euro Area, IMF Staff Discussion Note, SDN/13/01; 
4ÏÂÉÁÓ (Ȣ 4ÒĘÇÅÒȟ Ȭ4ÈÅ 3ÉÎÇÌÅ 3ÕÐÅÒÖÉÓÏÒÙ -ÅÃÈÁÎÉÓÍɀPanacea or Quack Banking Regulation? Preliminary 
!ÓÓÅÓÓÍÅÎÔ ÏÆ ÔÈÅ .Å× 2ÅÇÉÍÅ ÆÏÒ ÔÈÅ 0ÒÕÄÅÎÔÉÁÌ 3ÕÐÅÒÖÉÓÉÏÎ ÏÆ "ÁÎËÓ ×ÉÔÈ %#" )ÎÖÏÌÖÅÍÅÎÔȭȟ European 
Business Organization Law Review 15, no. 04 (2014): pp. 449ɀ497; %ÉÌÉÓ &ÅÒÒÁÎȟ Ȭ%ÕÒÏÐÅÁÎ "ÁÎËÉÎÇ 5ÎÉÏÎȡ 
ÉÍÐÅÒÆÅÃÔȟ ÂÕÔ ÉÔ ÃÁÎ ×ÏÒËȭȟ University of Cambridge Faculty of Law Research Paper, no. 30 (2014); Eilis Ferran, 
Ȭ%ÕÒÏÐÅÁÎ "ÁÎËÉÎÇ 5ÎÉÏÎ ÁÎÄ ÔÈÅ %5 3ÉÎÇÌÅ &ÉÎÁÎÃÉÁÌ -ÁÒËÅÔȡ -ÏÒÅ $ÉÆÆÅÒÅÎÔÉÁÔÅÄ )ÎÔÅÇÒÁÔÉÏÎȟ ÏÒ 
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An ideal compliance situation  can be defined as Ȱa state of conformity between the 

ÁÃÔÏÒȭÓ ÂÅÈÁÖÉÏur and a specified ruleȱ.22 In studies on international regulatory 

regimes, the contemporary debate on compliance in international cooperation is 

dominated by two main analytical approaches: the enforcement and the 

management schools.23 Both approaches are inspired by rationalism when 

formulating  expectations about compliance within a given regime.24
  

Although  the enforcement and management schools share the same rational choice 

foundations, they nevertheless have developed two different strategies hfor 

achieving higher compliance levels. Whereas the enforcement strategy emphasizes 

ȰÈÁÒÄȱ mechanisms ɉȰsticksȱ), such as hierarchical control, deterrence and 

sanctioning as means of producing compliance within a regime, the management 

strategy rejects coercion and assigns more importance to ȰÓÏÆÔÅÒȱ ÔÏÏÌÓ ɉȰÃÁÒÒÏÔÓȱɊ, 

such as cooperation and collective management of non-compliance via assistance, 

analysis and negotiations to achieve the same purpose.25  

Despite the analytical dominance of the enforcement and management perspectives 

on compliance within various strands of literature on regulatory regimes, emerging 

                                                                                                                                                                                 
$ÉÓÉÎÔÅÇÒÁÔÉÏÎȩȭȟ University of Cambridge Faculty of Law Research Paper, no. 29 (2014); Iain Begg, ed., Banking 
union: inevitable, but profoundly challenging? (Institut für Wirtschaftsforschung (Ifo), 2012) . 
22

 See Kal Raustiala and Anne--ÁÒÉÅ 3ÌÁÕÇÈÔÅÒȟ Ȭ)ÎÔÅÒÎÁÔÉÏÎÁÌ ÌÁ×ȟ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÒÅÌÁÔÉÏÎÓ ÁÎÄ ÃÏÍÐÌÉÁÎÃÅȭ ɉάΪΪάɊ; 
Roger Fisher, Improving compliance with international law (Univ of Virginia Pr, 1981); 2ÏÎÁÌÄ "Ȣ -ÉÔÃÈÅÌÌȟ Ȭ2ÅÇÉÍÅ 
ÄÅÓÉÇÎ ÍÁÔÔÅÒÓȡ ÉÎÔÅÎÔÉÏÎÁÌ ÏÉÌ ÐÏÌÌÕÔÉÏÎ ÁÎÄ ÔÒÅÁÔÙ ÃÏÍÐÌÉÁÎÃÅȭ, International Organization  48, no. 3 (1994): pp. 
425ɀ458.  
23

 See 4ÁÌÌÂÅÒÇȟ Ȭ0ÁÔÈÓ ÔÏ ÃÏÍÐÌÉÁÎÃÅȡ %ÎÆÏÒÃÅÍÅÎÔȟ ÍÁÎÁÇÅÍÅÎÔȟ ÁÎÄ ÔÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ 20); Lisa 
#ÏÎÁÎÔȟ Ȭ#ÏÍÐÌÉÁÎÃÅ ÁÎÄ ×ÈÁÔ %5 ÍÅÍÂÅÒ ÓÔÁÔÅÓ ÍÁËÅ ÏÆ ÉÔȭȟ Compliance and the Enforcement of EU Law (2012): 
pp. 1ɀ30. 
24

 Ibid. , p. 6. 
25

 See Abram Chayes and Antonia Handler Chayes, The new sovereignty: Compliance with International 
Regulatory Agreements (Harvard University Press, 1998). 
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alternative approaches to the issues of compliance (and non-compliance) should also 

be acknowledged. There are researchers who develop analytical frameworks which 

are more focused on normative, ideas-based aspects of compliance, such as mutual 

persuasion and socialization.26 Other authors offer a more detailed analytical toolbox 

to analyze compliance and can be grouped into as many as seven specific schools.27 

Altogether, research has identified a broad number of factors motivating actorsȭÓ 

decisions on the extent of their own compliance. These factors include self-interest, 

enforcement and inducements, pressure from society, a sense of obligation, or 

habit.28  

Since the objective of this study is to rely exclusively on the rational-choice 

approaches to compliance, the following subsections will introduce the main tenants 

of the enforcement and management strategies of compliance that will  be applied to 

a further analysis. This choice follows the guidance offered by Karen Alter who 

considers a combination of both the enforcement and management strategies to 

explain ÃÏÍÐÌÉÁÎÃÅ ÁÓ Á ȰÓÉÍÐÌÙ ÓÏÕÎÄ ÐÏÌÉÃÙȱȢ29 

                                                           
26

 See inter alia; 2ÁÕÓÔÉÁÌÁ ÁÎÄ 3ÌÁÕÇÈÔÅÒȟ Ȭ)ÎÔÅÒÎÁÔÉÏÎÁÌ ÌÁ×ȟ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÒÅÌÁÔÉÏÎÓ ÁÎÄ ÃÏÍÐÌÉÁÎÃÅȭ ɉÁÂÏÖÅȟ ÎȢ 22) 
Anne--ÁÒÉÅ 3ÌÁÕÇÈÔÅÒȟ Ȭ3ÏÖÅÒÅÉÇÎÔÙ ÁÎÄ ÐÏ×ÅÒ ÉÎ Á ÎÅÔ×ÏÒËÅÄ ×ÏÒÌÄ ÏÒÄÅÒȭȟ Stan. J. Int'l L. 40 (2004): p. 283; 
%ÌÅÎÉ 4ÓÉÎÇÏÕȟ Ȭ4ÒÁÎÓÎÁÔÉÏÎÁÌ ÇÏÖÅÒÎÁÎÃÅ ÎÅÔ×ÏÒËÓ ÉÎ ÔÈÅ ÒÅÇÕÌÁÔÉÏÎ ÏÆ ÆÉÎÁÎÃÅȭȟ Business and Global Governance 
(2010): pp. 138ɀ156. 
27

 4ÈÅ ȬÓÅÖÅÎȭ ÌÁÙÅÒÅÄ ÃÌÁÓÓÉÆÉÃÁÔÉÏÎ ×ÁÓ ÆÏÒÍÕÌÁÔÅÄ ÂÙ 'ÅÏÒÇÅ $Ï×ÎÓ ÁÎÄ !ÎÄÒÅÁ 4ÒÅÎÔÏ ×ÈÏ ÄÉstinguished 
realism, Kantian liberalism, democratic process, strategic, managerial, transformationalist and transnationalism 
among possible approaches to cope with non-compliance. See George W. Downs and Andrea W. Trento, 
Ȭ#ÏÎÃÅÐÔÕÁÌ )ÓÓÕÅÓ 3ÕÒÒÏÕÎÄÉÎÇ ÔÈÅ #ÏÍÐÌÉÁÎÃÅ 'ÁÐȭȟ International Law and Organization, New York: Rowman & 
Littlefield  (2004): pp. 19ɀ40. 
28

 See Oran R. Young, International cooperation: Building regimes for natural resources and the environment 
(Cornell University Press, 1989) (chapter two). 
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 +ÁÒÅÎ *Ȣ !ÌÔÅÒȟ Ȭ$Ï ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÃÏÕÒÔÓ ÅÎÈÁÎÃÅ ÃÏÍÐÌÉÁÎÃÅ ×ÉÔÈ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÌÁ×ȩȭȟ Review of Asian and 
Pacific Studies, No. 25 (2003), p. 56. 
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2.2.1. Enforcement strategy of compliance 

The enforcement school, pioneered by the works of George Downs, David Rocke and 

Michael Jones30, attributes a capital importance to strategic cost-benefit calculations 

of the actors concerned when facing the compliance dilemma.31 Actors might have a 

number of underlying interests when carrying out a cost-benefit analysis. An actor 

which is a unit of public administration (technocratic actor) is primarily expected to 

behave so as to promote its strategic interests of maximizing its resources and 

power,32 implementing applicable laws and policies,33 and aiming at problem solving 

ÏÒ ÉÎÎÏÖÁÔÉÏÎ ɉȰÂÕÒÅÁÕ ÓÈÁÐÉÎÇȱ).34 As noted by Max Rheinstein, for modern 

ÂÕÒÅÁÕÃÒÁÃÙȟ ÔÈÅ ÅÌÅÍÅÎÔ ÏÆ ȰÃÁÌÃÕÌÁÂÉÌÉÔÙ ÏÆ ÉÔÓ ÒÕÌÅÓȱ ÈÁÓ ÂÅÅÎ ÏÆ Çreat significance 

when deciding on whether or not to comply with authoritative rules and 

regulations.35  

Consequently, where a range of options is available, rational actors will choose the 

one which would serve the fulfillment of their objectives the best.36 They are also 

deemed to be utility maximizers acting on the basis ÏÆ ÔÈÅ ȰÌÏÇÉÃ ÏÆ ÃÁÌÃÕÌÕÓȱȢ 4ÈÉÓ 
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 See GeoÒÇÅ 7Ȣ $Ï×ÎÓȟ Ȭ%ÎÆÏÒÃÅÍÅÎÔ ÁÎÄ ÔÈÅ %ÖÏÌÕÔÉÏÎ ÏÆ #ÏÏÐÅÒÁÔÉÏÎȭȟ Mich. J. Int'l L. 19 (1997): p. 319; George 
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55, no. 03 (2001): pp. 553ɀ588, p. 556; $Ï×ÎÓ ÁÎÄ *ÏÎÅÓȟ Ȭ2ÅÐÕÔÁÔÉÏÎȟ ÃÏÍÐÌÉÁÎÃÅȟ ÁÎÄ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÌÁ×ȭ ɉÁÂÏÖÅȟ ÎȢ 
126). 
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 See William A. Niskanen, Bureaucracy and representative government (Transaction Publishers, 1971). 
33

 See Max Weber, Wirtschaft und gesellschaft: Grundriss der verstehenden Soziologie (Mohr Siebeck, 2002), pp. 
124-127. 
34

 See 0ÁÔÒÉÃË $ÕÎÌÅÁÖÙȟ Ȭ$ÅÍÏÃÒÁÃÙȟ ÂÕÒÅÁÕÃÒÁÃÙ ÁÎÄ ÐÕÂÌÉÃ ÃÈÏÉÃÅȭȟ New York: Harvester Wheatsheaf (1992). 
35

 See -ÁØ 7ÅÂÅÒȟ Ȭ,Á× ÉÎ %ÃÏÎÏÍÙ ÁÎÄ 3ÏÃÉÅÔÙȟ ÅÄȢ -ÁØ 2ÈÅÉÎÓÔÅÉÎȭȟ Trans, by, Edward Shils and Max 
Rhinestein, New York, Simon and Schuster (1954): p. 350. 
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 See P. Green Donald and Ian Shapiro, Pathologies of rational choice theory (New Haven: Yale University Press, 
1994), p. 4. 
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does not however imply that the range of their options is unlimited. On the contrary, 

the formal rules shaping the structural setting in which they operate are relevant 

ÓÉÎÃÅ ÔÈÅÙ ÃÏÎÓÔÒÁÉÎ ÔÈÅ ÁÃÔÏÒÓȭ ÓÅÌÆ-interested behaviour.37 In this context, their 

decisions whether to increase or decrease compliance will be informed by a 

particular system of incentives pertaining to the structure which provides benefits 

for compliant behavior and sanctions for non-compliant behaviour. A choice to 

decrease compliance may be preferred in case the costs of increasing compliance 

outweigh its benefits.38 An additional incentive to decrease compliance is provided 

when multiple actors operate in a cooperative context since they may reap more 

benefits without  ÃÏÎÔÒÉÂÕÔÉÎÇ ÔÈÅÉÒ ÓÈÁÒÅ ɉÔÈÅ ȰÆÒÅÅ-ÒÉÄÉÎÇȱ problem).39 

To promote compliance, the representatives of the enforcement school would 

highlight the strategic dimensions of cooperation within a regime and the nature of 

the ÁÃÔÏÒÓȭ commitments within the regime , specifically their depth.40 Deeper 

(binding) agreements require harsher punishments to deter non-compliance such as 

monitor ing and sanctioning instruments,41 which necessarily implies that 

compliance is likely to be increased when strong leadership is provided within the 
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 See Jack Knight, Institutions and social conflict (Cambridge University Press, 1992). 
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 See Ronald B. Mitchell, Compliance theory: an overview (Earthscan London, 1996): p. 11. 
39

 See, for example, 2ÏÎÁÌÄ "Ȣ -ÉÔÃÈÅÌÌȟ Ȭ3ÉÔÕÁÔÉÏÎ 3ÔÒÕÃÔÕÒÅ ÁÎÄ 2ÅÇÉÍÅ )ÍÐÌÅÍÅÎÔÁÔÉÏÎ 3ÔÒÁÔÅÇÉÅÓȭȟ Unpublished 
manuscript, Stanford University, Stanford, Calif (1999); Oran R. Young, Governance in world affairs (Cornell 
University Press, 1999). 
40

 See 2ÁÕÓÔÉÁÌÁ ÁÎÄ 3ÌÁÕÇÈÔÅÒȟ Ȭ)ÎÔÅÒÎÁÔÉÏÎÁÌ ÌÁ×ȟ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÒÅÌÁÔÉÏÎÓ ÁÎÄ ÃÏÍÐÌÉÁÎÃÅȭ ɉÁÂÏÖÅȟ ÎȢ 22). 
41

 See, for example, -ÁÎÃÕÒ /ÌÓÏÎȟ Ȭ4ÈÅ ÌÏÇÉÃ ÏÆ ÃÏÌÌÅÃÔÉÖÅ ÁÃÔÉÏÎ #ÁÍÂÒÉÄÇÅȭȟ Mass.: Harvard 1971 (1965); Robert 
!ØÅÌÒÏÄ ÁÎÄ 2ÏÂÅÒÔ /Ȣ +ÅÏÈÁÎÅȟ Ȭ!ÃÈÉÅÖÉÎÇ ÃÏÏÐÅÒÁÔÉÏÎ ÕÎÄÅÒ ÁÎÁÒÃÈÙȡ 3ÔÒÁÔÅÇÉÅÓ ÁÎÄ ÉÎÓÔÉÔÕÔÉÏÎÓȭ, World 
Politics: A Quarterly Journal of International Relations (1985): pp. 226ɀ254; George W. Downs, David M. Rocke, 
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Organization 50, no. 03 (1996): pp. 379ɀ406; !ÒÉÌÄ 5ÎÄÅÒÄÁÌȟ Ȭ%ØÐÌÁÉÎÉÎÇ ÃÏÍÐÌÉÁÎÃÅ ÁÎÄ ÄÅÆÅÃÔÉÏÎȡ ÔÈÒÅÅ 
ÍÏÄÅÌÓȭȟ European Journal of International Relations 4, no. 1 (1998): pp. 5ɀ30. 
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regime42 - namely leadership grounded on legal (and financial) authority.43 The 

leader is expected to establish control  and sanctioning processes and procedures to 

deter defections and promote compliance of the actors participating in the regime.44 

These tools are likely to raise the costs of non-compliance and make it a less 

attractive choice.45 When there is no effective system to detect and respond to 

violations or infringements  of the agreed commitments, actors participating in the 

regime are not likely to increase their compliance.46 Therefore, it is imperative that 

(reluctant) actors are convinced that any substantial decrease in their compliance 

will be detected and sanctioned in a manner that exceeds the costs of increasing 

compliance.47 It follows that an enforcement strategy tends to assign the primary 

role to effective control and sanctioning matched by strong leadership to ensure 

compliance within the regime.48  

2.2.2. Management strategy of compliance 

Similarly to the enforcement school, its managerial equivalent also relies on 

ÒÁÔÉÏÎÁÌÉÓÔ ÁÒÇÕÍÅÎÔÓ ×ÈÅÎ ÅØÐÌÁÉÎÉÎÇ ÁÃÔÏÒÓȭ ÃÈÏÉÃÅ ×ÈÅÔÈÅÒ ÔÏ ÉÎÃÒÅÁÓÅ ÏÒ ÄÅÃÒÅÁÓÅ 
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 Ibid.  
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(2005), p. 7. 
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 See Mitchell, Compliance theory: an overview (above, n. 38), p. 14. 
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 See -ÉÃÈÁÅÌ :İÒÎ ÁÎÄ *İÒÇÅÎ .ÅÙÅÒȟ Ȭ#ÏÍÐÌÉÁÎÃÅ ÉÎ ÃÏÍÐÁÒÁÔÉÖÅ ÐÅÒÓÐÅÃÔÉÖÅȡ 4ÈÅ %5 ÁÎÄ ÏÔÈÅÒ ÉÎÔÅÒÎÁÔÉÏÎÁÌ 
ÉÎÓÔÉÔÕÔÉÏÎÓȭ ɉάΪΪΫɊ 8. 
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their compliance with certain norms, policies or preferences.49 The main difference 

between those two schools lies however in the actorsȭ motivations. Scholars of 

management school do not see ȰÔÈÅ ÌÏÇÉÃ ÏÆ ÃÁÌÃÕÌÕÓȱ as the sole determinant of 

ÁÃÔÏÒÓȭ compliance choices as the enforcement theorists would advocate for. As 

Abram Chayes and Antonia Handler Chayes ɀ the founders of the school ɀ claim, the 

ÁÃÔÏÒÓȭ ÄÅÃÉÓÉons are not only influenced by their strategic interests. In principle, 

they assume that there is a general propensity of actors (states, bureaucracy) to 

follow their obligations since they have interest in compliance because, especially in 

complex environments, explicit calculation of costs and benefits for every decision is 

itself costly.50 Efficiency implies considerable policy continuity,51 which is of 

particular relevance to actors operating in bureaucratic contexts.52 Decreasing 

compliance may not only be the outcome of cost-benefit analysis, but also the result 

of inadvertence.53 As Jonas Tallberg points out, inadvertent non-compliance may 

result from the uncertainty involved in choosing the policy strategies required to 
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 As noted by Jutta Brunnee and Stephen Toope, the Chayesian managerial school ultimately also relies on 
interest-based explanations for compliance. However, given the Chayesian focus on processes of interaction and 
persuasion, constructivism seems to provide a natural complement to managerialist perspectives on compliance. 
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predominantly interest -based focus of managerialism, see *ÕÔÔÁ "ÒÕÎÎÅÅȟ Ȭ4ÈÅ +ÙÏÔÏ 0ÒÏÔÏÃÏÌȡ ! 4ÅÓÔÉÎÇ 'ÒÏÕÎÄ 
ÆÏÒ #ÏÍÐÌÉÁÎÃÅ 4ÈÅÏÒÉÅÓȩȭ ɉάΪΪέɊ, p.260; Jeffrey L. Dunoff and Mark A. Pollack, Interdisciplinary perspectives on 
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other hand, on its constructivist elements, see Kal Raustiala and Anne--ÁÒÉÅ 3ÌÁÕÇÈÔÅÒȟ Ȭ)ÎÔÅÒÎÁÔÉÏÎÁÌ ÌÁ×ȟ 
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RegulaÔÏÒÙ #ÏÏÐÅÒÁÔÉÏÎȭȟ Case W. Res. j. Int'l L. 32 (2000): p. 387. 
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 See 2ÁÕÓÔÉÁÌÁ ÁÎÄ 3ÌÁÕÇÈÔÅÒȟ Ȭ)ÎÔÅÒÎÁÔÉÏÎÁÌ ÌÁ×ȟ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÒÅÌÁÔÉÏÎÓ ÁÎÄ ÃÏÍÐÌÉÁÎÃÅȭ ɉÁÂÏÖÅȟ ÎȢ49). 
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 See !ÂÒÁÍ #ÈÁÙÅÓ ÁÎÄ !ÎÔÏÎÉÁ (ÁÎÄÌÅÒ #ÈÁÙÅÓȟ Ȭ/Î ÃÏÍÐÌÉÁÎÃÅȭȟ International Organization  47, no. 2 (1993): 

pp. 175ɀ205. 
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 See 7ÅÂÅÒȟ Ȭ,Á× ÉÎ %ÃÏÎÏÍÙ ÁÎÄ 3ÏÃÉÅÔÙȟ ÅÄȢ -ÁØ 2ÈÅÉÎÓÔÅÉÎȭ ɉÁÂÏÖÅȟ ÎȢ 35). 
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 See 2ÏÎÁÌÄ "Ȣ -ÉÔÃÈÅÌÌȟ Ȭ2ÅÇÉÍÅ ÄÅÓÉÇÎ ÍÁÔÔÅÒÓȡ ÉÎÔÅÎÔÉÏÎÁÌ ÏÉÌ ÐÏÌÌÕÔÉÏÎ ÁÎÄ ÔÒÅÁÔÙ ÃÏÍÐÌÉÁÎÃÅȭȟ International 
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meet a certain policy target.54 Furthermore, ambiguities and inconsistencies in the 

rules and policies governing the functioning of the regime can produce decreasing 

levels of compliance55 since they allow different (possibly even equally plausible) 

interpretations ÏÆ ÔÈÅ ÁÃÔÏÒÓȭ ÃÏÍÍÉÔÍÅÎÔÓȢ56 

In order to promote compliance, the management strategy would emphasize the use 

of a problem solving approach which would aim to establish non-coercive and 

participatory procedures and processes to communicate, interpret and clarify 

commitments of actors pertaining to the regime and rules governing it . This 

problem-solving approach can take the form of developing non-binding best 

ÐÒÁÃÔÉÃÅÓȟ ÇÕÉÄÅÌÉÎÅÓ ÁÎÄ ÍÅÔÈÏÄÏÌÏÇÉÅÓ ÔÏ ÉÍÐÒÏÖÅ ÔÈÅ ÁÃÔÏÒÓȭ ÔÅÃÈÎÉÃÁÌ ÃÁÐÁÃÉÔÉÅÓ 

to meet their binding commitments.57 The processes and procedures established for 

rule communication, clarification and interpretation need not be formalized. 58 

However, some scholars have expressed doubts whether such ȰÓÏÆÔȱ processes can be 

effective unless there is a strong Ȱshadow of hierarchyȱ within the regime .59  
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59

 4ÈÅ ȰÓÈÁÄÏ× ÏÆ ÈÉÅÒÁÒÃÈÙȱ ÉÓ Á ÃÏÎÃÅÐÔ ÄÅÖÅÌÏÐÅÄ ÉÎ ÐÏÌÉÔÉÃÁÌ ÓÃÉÅÎÃÅ ÌÉÔÅÒÁÔÕÒÅ ×ÈÉÃÈ ÁÓÓÕÍÅÓ Á ÃÒÅÄÉÂÌÅ ÔÈÒÅÁÔ 
of hierarchical administrative intervention is a factor which positively influences voluntary compliance 
expectations within a regulatory regime. On this concept, see in particular contributions of Héritier and 
Smismans, including: Adrienne Windhoff -Héritier, Common goods: reinventing European and international 
governance (Rowman & Littlefield, 2002);. AdriennÅ (ïÒÉÔÉÅÒȟ Ȭ.Å× -ÏÄÅÓ ÏÆ 'ÏÖÅÒÎÁÎÃÅ ÉÎ %ÕÒÏÐÅȡ 0ÏÌÉÃÙ 
-ÁËÉÎÇ ×ÉÔÈÏÕÔ ,ÅÇÉÓÌÁÔÉÎÇȩȭȟ ÅÄÉÔÅÄ ÂÙ !ÄÒÉÅÎÎÅ (ÅÒÉÔÉÅÒ ÁÎÄ -ÁÒÔÉÎ 2ÈÏÄÅÓȟ ÉÎ New modes of governance in 
Europe: Governing in the shadow of hierarchy (Springer, 2010); Stijn Smismans, Law, legitimacy and European 
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In the managerialist understanding, a decrease in compliance may not necessarily be 

a result of deliberate choice, but may stem from rule misinterpretation or capacity 

limitations of the parties pertaining to the regime. 60 Therefore, the application of 

ÓÁÎÃÔÉÏÎÓ ÉÓ ÎÏÔ ÌÉËÅÌÙ ÔÏ ÉÎÃÒÅÁÓÅ ÃÏÍÐÌÉÁÎÃÅ ÓÉÎÃÅ ȰÓÁÎÃÔÉÏÎÉÎÇ ÁÕÔÈÏÒÉÔÙ ÉÓ ÒÁÒÅÌÙ 

granted by treaty, rarely used when granted ÁÎÄ ÌÉËÅÌÙ ÔÏ ÂÅ ÉÎÅÆÆÅÃÔÉÖÅ ×ÈÅÎ ÕÓÅÄȱȢ61 

Instead, promoting compliance requires proper management through the use of 

ȰÃÁÒÒÏÔȱ strategies. In this context, managerialism is the most explicit in providing 

solutions to the compliance puzzle: establishment of problem-solving and 

collaborative processes for rule elaboration and application which will ultimately 

establish a community of practice.62 It follows that the management strategy tends 

to assign the primary role to effective and non-coercive cooperation processes, 

designed to clarify obligations and reduce uncertainty, in ensuring compliance 

within the regime.  

2.3. Research question  

This study presents the SSM as an EU multil evel administrative system mandated to 

promote banking stability across participating Member States. It is assumed that this 

system faces inherent  difficulties related to ensuring the highest levels of compliance 
                                                                                                                                                                                 
governance: functional participation in social regulation (Oxford University Press, 2004); Stijn Smismans, 
Ȭ2ÅÆÌÅØÉÖÅ ÌÁ× ÉÎ ÓÕÐÐÏÒÔ ÏÆ ÄÉÒÅÃÔÌÙ deliberative polyarchy: reflexive-deliberative polyarchy as a normative frame 
ÆÏÒ ÔÈÅ /-#ȭȟ ÅÄÉÔÅÄ ÂÙ /ÌÉÖÉÅÒ ÄÅ 3ÃÈÕÔÔÅÒ ÁÎÄ 3ÉÍÏÎ &Ȣ $ÅÁËÉÎȟ ÉÎ Social rights and market forces: is the open 
coordination of employment and social policies the future of social Europe? (Emile Bruylant, 2005), pp. 99ɀ144.  
60

 See 4ÁÌÌÂÅÒÇȟ Ȭ0ÁÔÈÓ ÔÏ ÃÏÍÐÌÉÁÎÃÅȡ %ÎÆÏÒÃÅÍÅÎÔȟ ÍÁÎÁÇÅÍÅÎÔȟ ÁÎÄ ÔÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ ΫίέɊ, p. 613. 
61

 See Chayes and Chayes, The new sovereignty: Compliance with International Regulatory Agreements (above, n. 
25), pp. 32-33. 
62

 Emphasizing the role of these elements in promoting compliance pushes in fact the managerial school further 
toward constructivism; see notably 2ÙÁÎ 'ÏÏÄÍÁÎȟ Ȭ)ÎÔÅÒÎÁÔÉÏÎÁÌ ÌÁ× ÁÎÄ ÓÔÁÔÅ ÓÏÃÉÁÌÉÚÁÔÉÏÎȡ #ÏÎÃÅÐÔÕÁÌȟ 
ÅÍÐÉÒÉÃÁÌȟ ÁÎÄ ÎÏÒÍÁÔÉÖÅ ÃÈÁÌÌÅÎÇÅÓȭȟ Duke LJ 54 (2004): p. 983. 
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of the supervisory apparatus residing at the lower (NCA) level with the preferences 

and objectives of the supervisory apparatus residing at the higher (ECB) level when 

they interact within the subsystems of SSM Direct and Indirect Supervision. Against 

this backdrop, the research question of this dissertation is the following:  

Under which structural  conditions can the NCAs (supervisory apparatus) be expected 

to comply with the policy preferences and objectives of the ECB (supervisory 

apparatus) when operating in a given multilevel context (the sub-subsystem of SSM 

Direct/Indirect Supervision)? 

The dependent variable of this dissertation is the formal Ȱtop-down compliance 

expectationȱ within the SSM that is understood here as the NCAsȭ (supervisory 

apparatus) formal likelihood of complying with the preferences and objectives of the 

ECB (supervisory apparatus) concerning ÔÈÅ 5ÎÉÏÎȭÓ ÐÏÌÉÃÉÅÓ ÏÎ ÐÒÕÄÅÎÔÉÁÌ 

supervision of credit institutions. This dissertation asserts that two structural 

(institutional) conditions 63 are likely to affect the formal top-down compliance 

expectation within EU multilevel  administration: (i) the specific organisational 

design of a given administrative arrangement (the regime) which determines the 

formal position of the higher and lower level actor therein; and (ii) the specific 

operational design of a given administrative arrangement (the regime) which 

                                                           
63

 In political science, structural conditions are commonly rÅÆÅÒÒÅÄ ÔÏ ÁÓ ȬÉÎÓÔÉÔÕÔÉÏÎÁÌ ÆÁÃÔÏÒÓȭ ×ÈÉÃÈ ÁÒÅ ×ÉÄÅÌÙ 
conceived as a set of formal and informal rules of the game which prescribe, proscribe and permit behaviour of 
the actors in various units of the polity and economy (socio-political perspective. This understanding contrasts 
with the narrow (legal -political) perception of institutions as organs of administration. For the purpose of this 
study, the second understanding is embraced. On the broader concept of institutions, see Douglass C. North, 
Institutions, institutional change and economic performance (Cambridge University Press, 1990); Elinor Ostrom, 
Ȭ!Î ÁÇÅÎÄÁ ÆÏÒ ÔÈÅ ÓÔÕÄÙ ÏÆ ÉÎÓÔÉÔÕÔÉÏÎÓȭȟ Public choice 48, no. 1 (1986): pp. 3ɀ25; 0ÅÔÅÒ !Ȣ (ÁÌÌȟ Ȭ'ÏÖÅÒÎÉÎÇ ÔÈÅ 
ÅÃÏÎÏÍÙȡ 4ÈÅ ÐÏÌÉÔÉÃÓ ÏÆ ÓÔÁÔÅ ÉÎÔÅÒÖÅÎÔÉÏÎ ÉÎ "ÒÉÔÁÉÎ ÁÎÄ &ÒÁÎÃÅȭ ɉΫγβΰɊ. 
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provides for formal internal mechanisms to address possibly conflicting preferences 

and objectives of the actors pertaining to the regime.  

The choice of the independent variables follows the core premises of the 

institutionalist approach , which attribut es the leading role to the institutional  

environment  in which the actors operate and which shapes their behaviour. 

According to this approach, a particular institutional structure  may exert an 

independent (or intervening) influence on policy choices and strategies made by the 

actors operating within it ɉȰÉÎÓÔÉÔÕÔÉÏÎÓ ÍÁÔÔÅÒȱ).64 In this context, the institutional 

analysis conducted in this study will uncover specific configuration s OF the two 

abovementioned structural conditions within two SSM multilevel  supervisory 

subsystems. By addressing those issues, this dissertation is expected to provide 

valuable insights from the institutional perspective on whether the formal design of 

the SSM ensures the smooth and robust operation of the EU administrative 

machinery mandated to supply financial stability across the EU.  

                                                           
64

 See Sven Steinmo and Kathleen Thelen, Structuring politics: historical institutionalism in comparative analysis 
(Cambridge University Press, 1992), p. 7. 
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Figure 2 Determinants of the top-down compliance expectation in the SSM 

2.4. Hypotheses on  the formal  top -down compliance expectation  

In accordance with the main assumptions of the abovementioned strategies of 

compliance presented in section two of the present chapter, this dissertation 

formulates two hypotheses concerning the formal top-down compliance 

expectations derived from ÔÈÅ ȰEnfÏÒÃÅÍÅÎÔȱ ÁÎÄ ÔÈÅ Ȱ-ÁÎÁÇÅÍÅÎÔȱ approaches. 

Both hypotheses aim to explain the NCAsȭ (supervisory apparatus)65 formal top-

down compliance  within the multilevel SSM  with  the preferences and objectives of 

the ECB (supervisory apparatus)66 ÏÎ ÔÈÅ 5ÎÉÏÎȭÓ ÐÏÌÉÃÉÅÓ ÏÎ ÐÒÕÄÅÎÔÉÁÌ ÓÕÐÅÒÖÉÓÉÏÎ 

of credit institutions . The two hypotheses differ as to the leading causal factors 

                                                           
65

 For the purposes of testing both hypotheses, the NCA (supervisory apparatus) is referred to as the lower level 
actor in respect of the organisational design analysis, and as the bureaucratic agent in respect of the operational 
design analysis. 
66

 For the purposes of testing of both hypotheses, the ECB (supervisory apparatus) is referred to as the higher 
level actor in respect of the organisational design analysis and as the bureaucratic principal in respect of the 
operational design analysis. 
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shaping formal compliance expectations, in respect of both the organisational and 

operational design of the SSM. 

2.4.1. The Ȱ%ÎÆÏÒÃÅÍÅÎÔȱ Èypothesis 

The Enforcement hypothesis ɉȰ%(ȱɊ, as the name suggests, is informed by the 

insights derived from the enforcement school67 which in the context of the 

multilevel  SSM would assume that  

The formal compliance by the NCAs (supervisory apparatus) with the preferences and 

objectives of the ECB (supervisory apparatus) in a multilevel SSM supervisory 

(sub)system is likely to be higher where the %#"ȭÓ ÃÏÎÔÒÏÌ ÃÁÐÁÃÉÔÙ is credible and 

backed by its strong systemic position within this  (sub)system .  

In determining the formal top-down compliance expectation, the Enforcement 

approach would focus on (i) the systemic position of the higher level actor ɀ the ECB 

(supervisory apparatus) ɀ within a given SSM supervisory subsystem, and (ii) 

internal  control -based mechanisms over the NCAs (supervisory apparatus) available 

to the ECB (supervisory apparatus) in a given SSM supervisory subsystem. 

Accordingly, the EH will be tested in two respective phases.  

The first phase of the EH testing will analyze the organisational design of two SSM 

multilevel  supervisory subsystems in order to gauge the systemic position of the ECB 

(considered a higher level actor) and the NCAs (considered a lower level actor) 

                                                           
67

 The main assumptions of the enforcement strategy of compliance have been presented in subsection 2.2.1. 

 



42 
 

therein. To this end, chapter three elaborates on three models of EU multilevel  

administration that are applied to classify the subsystems of SSM Direct and Indirect 

Supervision in chapter five. These models reflect different configurations of power 

between the higher and lower level actors pertaining to a multilevel administrative 

arrangement. They are distinguished on the basis of four formal characteristics that 

are inherent parts of the institutional design of a multilevel  administrative 

arrangement: its constitutional foundations, the internal allocation of administrative 

responsibilities between higher and lower level actors, the nature of administrative 

interaction between higher and lower level actors, and the scope of its territorial 

applicability.  

The second phase of the EH testing will  investigate the operational design of two 

SSM multilevel  supervisory subsystems in order to measure the capacity of internal 

control -based mechanisms that the bureaucratic principal ɀ the ECB (supervisory 

apparatus) ɀ has over the bureaucratic agent ɀ the NCAs (supervisory apparatus) ɀ 

within the subsystems of SSM Direct and Indirect Supervision. To this end, this 

dissertation will employ an analytical toolbox developed by traditional and 

conservative accounts of Principal-Agent research, which are presented in chapter 

four.68 These accounts assume that the agent tends to minimize the effort it exerts 

ÏÎ ÉÔÓ ÐÒÉÎÃÉÐÁÌȭÓ ÂÅÈÁÌÆ ÁÎÄ pursues its particular preferences which may differ from 

those of its principal. Therefore, the principal is expected to install and activate so-

called ex ante and ex post control mechanisms to monitor its agentsȭ actions.  

                                                           
68

 More specifically, by more traditional and conservative accounts of the Principal-Agent studies. 
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To assess the ECBȭÓ (supervisory apparatus) capacity to exert formal control over the 

NCAs (supervisory apparatus), the following elements will be taken into account: the 

range (the forward-looking/backward -looking dimension) of established control 

mechanisms, their intrusiveness (the direct/indirect dimension), their origin  

(embedded in the rules of law/practice), and whether they have been actually 

activated.  

 

Figure 3 Ȱ%ÎÆÏÒÃÅÍÅÎÔȱ ÈÙÐÏÔÈÅÓÉÓ ÔÅÓÔ 

2.4.2. The ȰManagementȱ Èypothesis 

The Management hypothesis ɉȰ-(ȱɊ, as the name suggests, is informed by insights 

derived from the management school of compliance theory69 which would assume 

that  

                                                           
69

 The main assumptions of the management school of compliance theory have been presented in subsection 
2.2.2. 
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The of formal compliance by the NCAs (supervisory apparatus) with the preferences 

and objectives of the ECB (supervisory apparatus) in a multilevel SSM supervisory 

(sub)system is likely to be higher where there exists a credible cooperation capacity 

between both actors that allows for the clarification of obligations and the reduction of 

uncertainty, while being backed by a strong shadow of the ECB (supervisory 

apparatus) hierarchy within that (subsystem).  

In determinin g the formal top-down compliance expectation, the Management 

approach would concentrate on (i) the shadow of hierarchy of the higher level actor 

- the ECB (supervisory apparatus) - within a given SSM supervisory subsystem, and 

(ii) internal cooperation -based mechanisms between the ECB (supervisory 

apparatus) and NCAs (supervisory apparatus) in a given SSM supervisory subsystem. 

Accordingly, the MH  will be tested in two phases.  

The first phase of the MH testing will analyze the organisational design of two SSM 

multilevel  supervisory subsystems in order to ascertain the shadow of hierarchy the 

higher level actor - the ECB (supervisory apparatus) therein. Determining the 

shadow of hierarchy supports the management strategy of ensuring compliance 

since it is suggested that compliance can be best achieved when the leader of the 

regime has established a strong systemic position which would allow him to make 

recourse to enforcement mechanisms to transmit its preference in case an informal 

ÃÏÏÐÅÒÁÔÉÏÎ ÆÁÉÌÓ ɉȰÍÁÎÁÇÅÒÉÁÌ ÁÕÔÈÏÒÉÔÙȱ).70 For the purposes of this exercise, it 

                                                           
70

 See Günter Frankenberg, Political technology and the erosion of the rule of law: normalizing the state of 
exception (Edward Elgar Publishing, 2014), p. 8. 
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would be assumed that a long shadow of hierarchy is correlated to a strong systemic 

position of a higher level actor therein. Therefore, this phase will rely on the 

outcomes of the assessment of the %#"ȭÓ ÓÙÓÔÅÍÉÃ ÐÏÓÉÔÉÏÎ ÃÏÎÄÕÃÔÅÄ ÉÎ ÔÈÅ ÆÉÒÓÔ 

phase of the EH testing in accordance with the framework developed in chapter 

three. 

The second phase of the MH testing will scrutinize the operational design of the two 

SSM multilevel  supervisory subsystems in order to measure the capacity of internal 

cooperation-based mechanisms between the bureaucratic principal ɀ the ECB 

(supervisory apparatus) ɀ and the bureaucratic agent ɀ the NCAs (supervisory 

apparatus) ɀ within the subsystems of SSM Direct and Indirect Supervision. To this 

end, this dissertation will  employ the analytical tools developed by more recent and 

liberal accounts of the Principal-Agent research, which continue to construct 

Principal-Agent relations between politico-administrative actors operating in a 

dense web of many cooperative, egalitarian and reciprocal relations.71 They assume 

that the agent tends to display general propensity to comply with the policy 

preferences and objectives of its principal , and that the lower levels of compliance 

×ÏÕÌÄ ÎÏÔ ÓÔÅÍ ÆÒÏÍ ÔÈÅ ÁÇÅÎÔÓȭ ÄÅÌÉÂÅÒÁÔÅ ÃÈÏÉÃÅȟ ÂÕÔ ÒÁÔÈÅÒ ÆÒÏÍ ÔÈÅ ÁÍÂÉÇÕÉÔÙ ÏÆ 

the ÐÒÉÎÃÉÐÁÌȭÓ ÅØÐÅÃÔÁÔÉÏÎÓ ÕÎÄÅÒ ÔÈÅÉÒ ÉÎÈÅÒÅÎÔÌÙ ÉÎÃÏÍÐÌÅÔÅ ÁÇÅÎÃÙ ÃÏÎÔÒÁÃÔȢ 

Therefore, the principal is expected to establish informal, cooperative and reciprocal 

processes and procedures with its agent, which would allow the reduction of the 

                                                           
71
 4ÈÅ ÍÏÓÔ ÒÅÃÅÎÔ ÅØÁÍÐÌÅ ÏÆ ÔÈÅ ÁÎÁÌÙÔÉÃÁÌ ÁÐÐÌÉÃÁÔÉÏÎÓ ÏÆ ÔÈÏÓÅ ÍÏÒÅ ȰÌÉÂÅÒÁÌȱ 0ÒÉÎÃÉÐÁÌ-Agents perspectives 

can be found in 4ÏÍ $ÅÌÒÅÕØ ÁÎÄ *ÏÈÁÎ !ÄÒÉÁÅÎÓÅÎȟ Ȭ4ÈÅ 0ÒÉÎÃÉÐÁÌ !ÇÅÎÔ -ÏÄÅÌ ÁÎÄ ÔÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎȭȟ 
Palgrave Studies in European Union Politics (2017). 
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ambiguities of the agency contract and the clarification of  ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ contractual 

expectations.  

To assess the capacity for formal cooperation between the ECB (supervisory 

apparatus) and the NCAs (supervisory apparatus), the following two elements will be 

taken into account: (i) whether any informal structures for cooperation between ECB 

and NCAs supervisory apparatus have been established, and (ii) whether there are 

any tangible outcomes of that cooperation aiming, on the one hand, at reducing the 

ambiguities of the agency contract between the ECB and NCAs (supervisory 

apparatuses) and, other other hand, at clarifying contractual expectations of the ECB 

(supervisory apparatus), such as system-wide policy stances, guides and 

methodologies on certain aspects of tÈÅ 5ÎÉÏÎȭÓ ÐÏÌÉÃÉÅÓ ÏÎ ÐÒÕÄÅÎÔÉÁÌ ÓÕÐÅÒÖÉÓÉÏÎ ÏÆ 

credit institutions.  

 

Figure 4 Ȱ-ÁÎÁÇÅÍÅÎÔȱ ÈÙÐÏÔÈÅÓÉÓ ÔÅÓÔ 
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By applying the Principal-Agent approach to support the measurement of the formal 

top-down compliance expectation in the SSM, the aim of this study is (i) to present a 

(first ever) comprehensive institutional analysis of the organization and operation of 

the EUȭÓ multilevel  system governing banking supervision post-crisis, and (ii) to 

contribute  to the Principal-Agent research explaining the Ȱpost-decisional stageȱ of 

European integration in banking supervision (the modalities of the exercise of 

powers transferred from the Member States to the Union). As the Principal-Agent 

framework still appears to operate under the assumption of a hierarchical rather 

than non-hierarchical setting, this study tends to ascribe more explanatory power to 

the application of its traditional and conservative dimension, rather than to that of 

its more recent and liberal dimension, when analyzing the politico-administrative 

phenomenon of the SSM.  

2.5. Methodology  

The data collection for this study has been primarily conducted through the 

documentary analysis of two categories of data. The first and most relevant type 

(both in qualitative and quantitative terms) of data is the primary material in the 

form of European supervisory legislation. This includes Regulations, Directives and 

other legally binding instruments adopted by the EU institutions as well as, where 

applicable, national laws of EU Member States that set rules governing the 

functioning of the SSM. The core of this category consists of binding SSM 
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supervisory law (including  the SSM Regulation72, the SSM Framework Regulation,73 

and other supplementary legal instruments74 adopted by the ECB) and substantive 

legislation, the so-called Single Rulebook, governing the conduct of banking 

supervisory tasks in the EU (notably, but not only including  the Capital 

Requirements Regulation75 (CRR), the Capital Requirements Directive IV76 (CRDIV) 

and the Bank Recovery and Resolution Directive (BRRD)).77  

The second type of data comprises the official documentation produced by EU 

institutions, agencies and bodies as well as national organs of public administrations, 

including official reports, policy notes, studies, media coverage of these officials and 

ÏÆÆÉÃÉÁÌÓȭ ÓÔÁÔÅÍÅÎÔÓ ÒÅÌÁÔÅÄ ÔÏ %5 ÆÉÎÁÎÃÉÁÌ ÁÎÄ ÂÁÎËÉÎÇ ÓÕÐÅÒÖÉÓÉÏÎȢ 4ÈÉÓ ÃÁÔÅÇÏÒÙ 
                                                           
72

 See Ȭ#ÏÕÎÃÉÌ 2ÅÇÕÌÁÔÉÏÎ ɉ%5Ɋ .Ï ΫΪάήȾάΪΫέ ÏÆ Ϋί /ÃÔÏÂÅÒ άΪΫέ ÃÏÎÆÅÒÒÉÎÇ ÓÐÅÃÉÆÉc tasks on the European Central 
"ÁÎË ÃÏÎÃÅÒÎÉÎÇ ÐÏÌÉÃÉÅÓ ÒÅÌÁÔÉÎÇ ÔÏ ÔÈÅ ÐÒÕÄÅÎÔÉÁÌ ÓÕÐÅÒÖÉÓÉÏÎ ÏÆ ÃÒÅÄÉÔ ÉÎÓÔÉÔÕÔÉÏÎÓȡ 33- 2ÅÇÕÌÁÔÉÏÎȭȟ ÉÎ OJ L 
287 29.10.2013, pp. 63ɀ89. 
73

 See Ȭ2ÅÇÕÌÁÔÉÏÎ ɉ%5Ɋ .Ï ήΰβȾά014 of the ECB of 16 April 2014 establishing the framework for cooperation within 
the Single Supervisory Mechanism between the European Central Bank and national competent authorities and 
with national designated authorities (ECB/2014/17): SSM Framework ReÇÕÌÁÔÉÏÎȭȟ ÉÎ OJ L 141, 14.5.2014. 
74

 Including such supplementing legal acts as, inter alia, Ȭ$ÅÃÉÓÉÏÎ ÏÆ ÔÈÅ %#" ÏÆ ά *ÕÌÙ άΪΫή ÏÎ ÔÈÅ ÐÒÏÖÉÓÉÏÎ ÔÏ 
the European Central Bank of supervisory data reported to the national competent authorities by the supervised 
ÅÎÔÉÔÉÅÓ ÐÕÒÓÕÁÎÔ ÔÏ #ÏÍÍÉÓÓÉÏÎ )ÍÐÌÅÍÅÎÔÉÎÇ 2ÅÇÕÌÁÔÉÏÎ ɉ%5Ɋ .Ï ΰβΪȾάΪΫή ɉ%#"ȾάΪΫήȾάγɊȭȟ ÉÎ OJ L 214, 
19.7.2014; Ȭ2ÅÇÕÌÁÔÉÏÎ ɉ%5Ɋ άΪΫίȾίέή ÏÆ ÔÈÅ %#" ÏÆ Ϋα -ÁÒÃÈ άΪΫ5 on reporting of supervisory financial information 
ɉ%#"ȾάΪΫίȾΫέɊȭȟ ÉÎ OJ L 86, 31.3.2015; Ȭ2ÅÇÕÌÁÔÉÏÎ ɉ%5Ɋ άΪΫΰȾήήί ÏÆ ÔÈÅ %#" ÏÆ Ϋή -ÁÒÃÈ άΪΫΰ ÏÎ ÔÈÅ ÅØÅÒÃÉÓÅ ÏÆ 
options and discretÉÏÎÓ ÁÖÁÉÌÁÂÌÅ ÉÎ 5ÎÉÏÎ ÌÁ× ɉ%#"ȾάΪΫΰȾήɊȭȟ ÉÎ OJ L 78, 24.3.2016; Ȭ$ÅÃÉÓÉÏÎ ɉ%5Ɋ άΪΫαȾγέέ ÏÆ ÔÈÅ 
ECB of 16 November 2016 on a general framework for delegating decision-making powers for legal instruments 
related to supervisory tasks (ECB/2016/ήΪɊȭȟ ÉÎ OJ L 141, 1.6.2017; Ȭ$ÅÃÉÓÉÏÎ ÏÆ ÔÈÅ %#" ÏÆ έΫ *ÁÎÕÁÒÙ άΪΫή ÏÎ ÔÈÅ 
close cooperation with the national competent authorities of participating Member States whose currency is not 
ÔÈÅ ÅÕÒÏ ɉ%#"ȾάΪΫήȾίɊȭȟ ÉÎ OJ L 198, 5.7.2014; Ȭ'ÕÉÄÅÌÉÎÅ ɉ%5Ɋ άΪΫαȾΰγα ÏÆ ÔÈÅ %#" ÏÆ ή !ÐÒÉÌ άΪΫα ÏÎ ÔÈÅ ÅØÅÒÃÉÓÅ ÏÆ 
options and discretions available in Union law by national competent authorities in relation to less significant 
ÉÎÓÔÉÔÕÔÉÏÎÓ ɉ%#"ȾάΪΫαȾγɊȭȟ ÉÎ OJ L 101, 13.4.2017. 
75

 See Ȭ2ÅÇÕÌÁÔÉÏÎ ɉ%5Ɋ .Ï ίαίȾάΪΫέ ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ 0ÁÒÌÉÁÍÅÎÔ ÁÎÄ ÏÆ ÔÈÅ #ÏÕÎÃÉÌ ÏÆ άΰ *ÕÎÅ άΪΫέ ÏÎ ÐÒÕÄÅÎÔÉÁÌ 
requirements for credit ÉÎÓÔÉÔÕÔÉÏÎÓ ÁÎÄ ÉÎÖÅÓÔÍÅÎÔ ÆÉÒÍÓ ÁÎÄ ÁÍÅÎÄÉÎÇ 2ÅÇÕÌÁÔÉÏÎ ɉ%5Ɋ .Ï ΰήβȾάΪΫάȡ ɉ#22Ɋȭȟ ÉÎ 
OJ L 176, 27.6.2013. 
76

 See Ȭ$ÉÒÅÃÔÉÖÅ άΪΫέȾέΰȾ%5 ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ 0ÁÒÌÉÁÍÅÎÔ ÁÎÄ ÏÆ ÔÈÅ #ÏÕÎÃÉÌ ÏÆ άΰ *ÕÎÅ άΪΫέ ÏÎ ÁÃÃÅÓÓ ÔÏ ÔÈÅ 
activity of credit institutions and the prudential supervision of credit institutions and investment firms, 
amending Directive 2002/87/EC and repealing $ÉÒÅÃÔÉÖÅÓ άΪΪΰȾήβȾ%# ÁÎÄ άΪΪΰȾήγȾ%#ȡ ɉ#2$)6Ɋȭȟ ÉÎ OJ L 176, 
27.6.2013. 
77

 See Ȭ$ÉÒÅÃÔÉÖÅ άΪΫήȾίγȾ%5 ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ 0ÁÒÌÉÁÍÅÎÔ ÁÎÄ ÔÈÅ #ÏÕÎÃÉÌ ÏÆ Ϋί -ÁÙ άΪΫή ÅÓÔÁÂÌÉÓÈÉÎÇ Á ÆÒÁÍÅ×ÏÒË 
for the recovery and resolution of credit institutions and investment firms and amending Council Directive 
82/891/EEC, and Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, 
2012/30/EU and 2013/36/EU, and Regulations (EU) No 1093/2010 and (EU) No 648/2012: (BR2$Ɋȭȟ ÉÎ OJ L 173, 
12.6.2014. 
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also consists of any non-binding instruments issued by European and national 

administration s which may influence supervisory practice within the SSM (for 

example: recommendations, opinions, guides, guidance, Q&As, stock-stakes, or 

policy stances).  

Finally, the above-mentioned categories of data are accompanied by 14 informal 

interviews held with a number of supranational and national supervisors between 

August 2015 and March 2017. They were intended to serve as an additional data 

collection tool and to supplement the first and second type of data. The main 

objective of the interviews was to get information about the SSM which had not been 

publicly reported. Furthermore, they were meant to develop an initial understanding 

of the points of view of actors located at different levels of the multi-level SSM and to 

share their early experience of working at the SSM, especially with respect to 

informal governance and cooperation within the SSM. 

The reason for the choice of such an informal interviewing technique is the fact that 

interviewees were too reluctant to discuss ɂ in the context of formal interviews ɂ a 

number of sensitive matters about which little information was available publicly. 

However, they were more willing to discuss these matters and share their experience 

when it was explained that the interviews were informal and that they would neither 

be referenced as formal interviews in the thesis nor be used in such a manner as to 

divulge the identity of the interviewee. In addition, t he choice of such an 

interviewing technique could also avoid the necessity of going through lengthy and 

multi -level pre- and post- authorization processes necessary for formal interviews, 
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which would not guarantee that the reported information would be ultimately 

shared with the interviewer.  

However, those informal interviews were treated cautiously and exclusively as a 

supplementary data collection tool since it has been widely recognized that 

ȰÉÎÔÅÒÖÉÅ×Ó ÁÌÏÎÅ ÁÒÅ ÁÎ ÉÎÓÕÆÆÉÃÉÅÎÔ ÆÏÒÍ ÏÆ ÄÁÔÁ ÔÏ ÓÔÕÄÙ ÓÏÃÉÁÌ ÌÉÆÅȢȱ78 As noted by 

Geoffrey Walford, Ȱ×ÈÁÔ ÐÅÏÐÌÅ ÓÁÙ ÉÎ ÁÎ ÉÎÔÅÒÖÉÅ× ×ÉÌÌ ÉÎÄÅÅÄ ÂÅ ÓÈÁÐÅÄȟ ÔÏ ÓÏÍÅ 

degree, by the questions they are asked; the conventions about what can be spoken 

about; ɉȣɊ by what time they think the interviewer wants; by what they believe 

ÈÅȾÓÈÅ ×ÏÕÌÄ ÁÐÐÒÏÖÅ ÏÒ ÄÉÓÁÐÐÒÏÖÅ ÏÆȱȢ79 Therefore, these limitations needed to be 

duly taken into account given the prominently formal -institutional focus of the 

present dissertation  and the enhanced professional secrecy requirements under 

which the recently established SSM has operated. 

For the sake of academic rigour, it needs to be reported that the informal interviews  

included a sample of both junior and senior European and national supervisory 

officials. Each interview referenced in the text indicates the origin of an interviewee, 

and the date when an interview took place, but the identities  of interviewees remain 

undisclosed.80 

  

                                                           
78

 3ÅÅ 'ÅÏÆÆÒÅÙ 7ÁÌÆÏÒÄȟ Ȭ#ÌÁÓÓÉÆÉÃÁÔÉÏÎ ÁÎÄ ÆÒÁÍÉÎÇ ÏÆ ÉÎÔÅÒÖÉÅ×Ó ÉÎ ÅÔÈÎÏÇÒÁÐÈÉÃ ÉÎÔÅÒÖÉÅ×ÉÎÇȭȟ Ethnography and 
Education, 2(2): p. 147. 
79

 See Martyn Hammersley, Roger Gommȟ Ȭ!ÓÓÅÓÓÉÎÇ ÔÈÅ ÒÁÄÉÃÁÌ ÃÒÉÔÉÑÕÅÓ ÏÆ ÉÎÔÅÒÖÉÅ×Óȭȟ ÅÄÉÔÅÄ ÂÙ -ÁÒÔÙÎ 
Hammersley, in Questioning Qualitative Inquiry: Critical Essays (Sage London, 2008), pp. 89-100. 
80

 In addition, executive summaries of 14 informal interviews with the identity of interviewees are attached to this 
dissertation in the form of an Annex.  
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CHAPTER ρ 

EU multi -level administration  

Ȱ!ÄÍÉÎÉÓÔÒÁÔÉÏÎ ÉÓ ÔÈÅ ÍÏÓÔ ÏÂÖÉÏÕÓ ÐÁÒÔ ÏÆ ÇÏÖÅÒÎÍÅÎÔȠ ÉÔ ÉÓ 

government in action; it is the executive, the operative, the most visible 

side of government, and ÉÓ ÏÆ ÃÏÕÒÓÅ ÁÓ ÏÌÄ ÁÓ ÇÏÖÅÒÎÍÅÎÔ ÉÔÓÅÌÆȱ 

(Woodrow Wilson)81 

3.1. The nature of EU administration  

It has been widely recognized that the development of human well-being requires, 

by means of a social contract, the creation of a superior authority which would 

ensure the establishment of order in public life and would act to preserve common 

ÉÎÔÅÒÅÓÔÓ ÏÆ Á ÃÏÍÍÕÎÉÔÙȢ 3ÕÃÈ ÁÎ ÁÕÔÈÏÒÉÔÙ ×ÏÕÌÄ ÂÅ ÅØÐÅÃÔÅÄ ÔÏ ȰÁÃÔÕÁÌÌÙ ÄÏ 

ÔÈÉÎÇÓȱ,82 that is, to administer public policies with a view to provide public goods 

needed by people. From the very beginning, the advancements in the production of 

public welfare have been connected to territorial development of public 

administration, firstly at the local and state levels and subsequently at the 

international and supranational levels. States as territorially organized welfare 

producers appeared in history when their sovereigns managed to establish 

centralized administrative structures. Over years and decades, the range of public 

                                                           
81

 See 7ÏÏÄÒÏ× 7ÉÌÓÏÎȟ Ȭ4ÈÅ ÓÔÕÄÙ ÏÆ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȭȟ Political science quarterly 2, no. 2 (1887): pp. 197ɀ222. 
82

 See Francis Fukuyama, Political order and political decay: From the industrial revolution to the globalization of 
democracy (Farrar, Straus and Giroux, 2014): p. 52. 
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goods provided by state public administration at different levels has gradually 

increased which can be associated with the human, scientific and technological 

progress. In the modern era, the role and scope of public administration has become 

ever expanding and all-encompassing, ÓÅÅËÉÎÇ ÔÏ ÉÎÃÌÕÄÅ ÁÃÔÉÖÉÔÉÅÓ ȰÖÁlued by the 

ÐÕÂÌÉÃȱ,83 and constitutes an attempt to adapt state action to the complex realities of 

the increasingly globalized and, thus, interconnected world.84 This trend is well 

captured by the rise of independent and specialized non-majoritarian agencies, 

ÓÏÍÅÔÉÍÅÓ ÂÒÁÎÄÅÄ ÁÓ ÔÈÅ ȰÆÏÕÒÔÈ ÂÒÁÎÃÈ ÏÆ ÇÏÖÅÒÎÍÅÎÔȱȟ85 vested with a plethora of 

various competences ɂ supervisory, regulatory and executive.86 Although they form 

ÐÁÒÔÓ ÏÆ ÓÔÁÔÅ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȟ ÔÈÅÓÅ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÕÎÉÔÓ ÁÒÅ ÅÆÆÅÃÔÉÖÅÌÙ ȰÄÅ-ÃÏÕÐÌÅÄȱ 

from their respective ministerial departments reporting to elected members of 

governments.87 They are considered to operate as: 

Ȱɏȣɐ ÓÔÒÕÃÔÕÒÁÌÌÙ ÄÉÓÁggregated from their parent ministries, are said to face 

less hierarchical and political influence on their daily operations and have more 

managerial freedom in terms of finances and personnel, compared to ordinary 

ÍÉÎÉÓÔÒÉÅÓ ÏÒ ÄÅÐÁÒÔÍÅÎÔÓ ɏȢȢȢɐȢȱ88 

                                                           
83

 See Giandomenico Majone, Regulating Europe: Problems and Perspectives, Jahrbuch zur Staatsɀund 
Verwaltungswissenschaft (Baden Baden, 1989). 
84

 See Susanne Soederberg, Georg Menz, and Philip Cerny, Internalizing globalization: the rise of neoliberalism 
and the decline of national varieties of capitalism (Springer, 2005): p. 70. 
85

 See -ÉÃÈÅÌÌÅ %ÖÅÒÓÏÎȟ Ȭ)ÎÄÅÐÅÎÄÅÎÔ ÁÇÅÎÃÉÅÓȡ ÈÉÅÒÁÒÃÈÙ ÂÅÁÔÅÒÓȩȭȟ European Law Journal 1, no. 2 (1995): pp. 180ɀ
204. 
86

 See -ÁÔÅÊ !ÖÂÅÌÊȟ Ȭ#ÏÎÓÔÉÔÕÔÉÏÎÁÌ ÁÎÄ !ÄÍÉÎÉÓÔÒÁÔÉÖÅ 0ÌÕÒÁÌÉÓÍ ÉÎ ÔÈÅ %5 3ÙÓÔÅÍ ÏÆ "ÁÎËÉÎÇ 3ÕÐÅÒÖÉÓÉÏÎȭȟ 
German LJ 17 (2016): pp. 779ɀ798. 
87

 See -ÏÒÔÅÎ %ÇÅÂÅÒÇȟ Ȭ%5 !ÄÍÉÎÉÓÔÒÁÔÉÏÎȡ #ÅÎÔÒÅ &ÏÒÍÁÔÉÏÎ ÁÎÄ -ÕÌÔÉÌÅÖÅÌÎÅÓÓȭȟ Revue française 
ÄȭÁÄÍÉÎÉÓÔÒÁÔÉÏÎ ÐÕÂÌÉÑÕÅ, no. 1 (2010): pp. 17ɀ26. 
88

 See Koen Verhoest, Sandra van Thiel, Geert Bouckaert et al., Government agencies: practices and lessons from 
30 countries (Springer, 2016): p. 3. 
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Studies on phenomena of public administration have been traditionally locked in 

ȰÎÁÔÉÏÎÁÌ ÌÁÂÏÒÁÔÏÒÉÅÓȱ ÃÏÎÃÅÎÔÒÁÔÉÎÇ ÏÎ ÒÁÔÈÅÒ ÕÎÉÆÉÅÄ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÔÒÕÃÔÕÒÅÓ 

falling under traditional command -control chains within the realm of national 

sovereignty.89 Their  analytical point of departure used to be the nation state 

considered as the supreme incarnation of administrative territorial organization.90 

Thus, these studies may not necessarily be the best placed to wield sufficient 

explanatory power to capture the singularities of supranational administrative 

structures that transcend the jurisdictional borders of single nation states, such as 

the administrative order of the European Union (EU).  

As a result of slowly decreasing capacities of nation state administrations to produce 

enough welfare in certain areas (e.g. clean environment, security, international free 

trade, financial stability), the supply of these public goods across multiple state 

jurisdictions has become an increasingly important task of such supranational 

polities as, for example, the EU and its administration.91 In this sense, the 

ÁÄÖÁÎÃÅÍÅÎÔ ÏÆ %ÕÒÏÐÅÁÎ ÉÎÔÅÇÒÁÔÉÏÎ ÉÓ ÄÉÒÅÃÔÌÙ ÒÅÌÁÔÅÄ ÔÏ ȰÔÈÅ ÍÁÔÔÅÒ ÏÆ ÄÅÆÉÎÉÎÇ 

                                                           
89

 See Tom Christensen and Per Lægreid, The Ashgate research companion to new public management (Ashgate 
Publishing, Ltd, 2011); Koen Verhoest, Sandra van Thiel, Geert Bouckaert et al., Government agencies: practices 
and lessons from 30 countries (Springer, 2016); %ÖÁ 'Ȣ (ÅÉÄÂÒÅÄÅÒȟ Ȭ-ÕÌÔÉÌÅÖÅÌ ÐÏÌÉÃÙ ÅÎÆÏÒÃÅÍÅÎÔȡ ÉÎÎÏÖÁÔÉÏÎÓ ÉÎ 
how to administer libÅÒÁÌÉÚÅÄ ÇÌÏÂÁÌ ÍÁÒËÅÔÓȭȟ Public Administration 93, no. 4 (2015): pp. 940ɀ955; Diane Stone 
ÁÎÄ 3ÔÅÌÌÁ ,ÁÄÉȟ Ȭ'ÌÏÂÁÌ ÐÕÂÌÉÃ ÐÏÌÉÃÙ ÁÎÄ ÔÒÁÎÓÎÁÔÉÏÎÁÌ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȭȟ Public Administration  93, no. 4 (2015): pp. 
839ɀ855. 
90

 For instance, for Thomas Hobbes ɀ one of the most radical philosophers of the state - the idea of the existence 
of independent administrative structures within a single territory ( imperium in imperio) was inconceivable. See 
/ÌÉÖÉÅÒ "ÅÁÕÄȟ Ȭ4ÈÅ !ÌÌÏÃÁÔÉÏÎ ÏÆ #ÏÍÐÅÔÅÎÃÅÓ ÉÎ Á &ÅÄÅÒÁÔÉÏÎɂ! 'ÅÎÅÒÁÌ )ÎÔÒÏÄÕÃÔÉÏÎȭȟ ÅÄÉÔÅÄ ÂÙ ,ÏāÃ !ÚÏÕÌÁÉȟ 
in The question of competence in the European Union (OUP Oxford, 2014), pp. 1ɀ18.  
91

 See #ÈÒÉÓÔÏÐÈ +ÎÉÌÌȟ 3ÔÅÆÆÅÎ %ÃËÈÁÒÄȟ ÁÎÄ 3ÔÅÐÈÁÎ 'ÒÏÈÓȟ Ȭ!ÄÍÉÎÉÓÔrative styles in the European Commission 
ÁÎÄ ÔÈÅ /3#% 3ÅÃÒÅÔÁÒÉÁÔȡ ÓÔÒÉËÉÎÇ ÓÉÍÉÌÁÒÉÔÉÅÓ ÄÅÓÐÉÔÅ ÄÉÆÆÅÒÅÎÔ ÏÒÇÁÎÉÚÁÔÉÏÎÁÌ ÓÅÔÔÉÎÇÓȭȟ Journal of European 
Public Policy 23, no. 7 (2016): pp. 1057ɀ1076. 
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ÓÐÈÅÒÅÓ ÏÆ ÃÏÍÐÅÔÅÎÃÅÓ ÁÎÄ ÐÏ×ÅÒ ÒÅÌÁÔÉÏÎÓÈÉÐÓȱ92 between the EU and its Member 

States administration related to the production of public welfare. At the same time, 

ÔÈÅ ÐÒÏÖÉÓÉÏÎÉÎÇ ÏÆ ÓÐÅÃÉÆÉÃ ÐÕÂÌÉÃ ÇÏÏÄÓ ÔÈÒÏÕÇÈ ÔÈÅ 5ÎÉÏÎȭÓ ɉÃÏÍÍÏÎɊ ÐÏÌÉÃÉÅÓ 

across the Member States has become increasingly sophisticated. 

Whereas national administration is of a unified nature and operates under the 

ultimate sovereignty of the state, EU administration is organized in a pluralistic 

manner. In order to function, EU administration needs to rely upon national 

administrative structures, even when explicitly empowered to directly apply and 

enforce laws and policies across the Member Statesȭ jurisdictions. Instead of relying 

on rather weak command-and-control chains, EU administration often uses 

cooperative and persuasive patterns rather than exerting control over Member 

Statesȭ administration s.93 In doing so, it tends to weigh and balance general and 

particular interests, which in the EU context often turns into balancing  Union and 

national interests.  

Therefore, the choices and decisions made by Union-level administrative actors 

seem ultimately to be of a more political dimension in comparison to their national 

counterparts who act within one jurisdiction and one administrative, stated-founded 

structure. Indeed, actions of Union-level administrative actors may directly affect 

                                                           
92

 See Pierre Pescatore, Droit de L'intégration (Kluwer Law International, 1974): p. 26. 
93

 See !ÒÔÈÕÒ "ÅÎÚȟ Ȭ$ÉÆÆÅÒÅÎÔÉÁÔÉÎÇ -ÕÌÔÉ-Level Administration: Patterns of Administrative Co-Ordination in the 
%ÕÒÏÐÅÁÎ 5ÎÉÏÎȭ ɉάΪΫΰɊȟ ÈÔÔÐÓȡȾȾÐÁÐÅÒÓ.ssrn.com/sol3/papers.cfm?abstract_id=2795429. 
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national ways of life and the redistributive choices of European societies which may 

raise concerns from the perspective of democratic principles.94  

Furthermore, the pluralistic nature of EU administration requires cooperation 

between multiple levels of administration , which takes place through complex 

arrangements and processes. Since the Union lacks the administrative basis 

ÔÒÁÄÉÔÉÏÎÁÌÌÙ ÒÅÆÅÒÒÅÄ ÔÏ ÁÓ ȰÓÔÁÔÅ ÃÁÐÁÃÉÔÉÅÓȱȟ95 the implementation (i.e. application 

and enforcement) of the choices and decisions made by EU administration remains 

in the hands of the Member States and their administrative structures.  

Although, over time, the Member States have conferred more and more tasks upon 

ÔÈÅ 5ÎÉÏÎȟ ÔÈÅÙ ÈÁÖÅ ÎÅÖÅÒ ÂÅÅÎ ×ÉÌÌÉÎÇ ÔÏ ÒÅÎÏÕÎÃÅ ÔÈÅÉÒ ȰÁÄÍÉÎÉÓtrative 

ÓÏÖÅÒÅÉÇÎÔÙȱ96 ÃÏÎÓÉÄÅÒÅÄ ÉÎÓÔÒÕÍÅÎÔÁÌ ÉÎ ȰÔÈÅ ÃÁÐÁÃÉÔÙ ÏÆ ÔÈÅ ÓÔÁÔÅ ÔÏ ÅÆÆÅÃÔÉÖÅÌÙ 

ÁÃÈÉÅÖÅ ÔÈÅ ÃÈÏÓÅÎ ÐÏÌÉÃÙ ÏÕÔÃÏÍÅÓȱ97 and safeguarding state sovereignty.98 Such an 

institutional setting considerably limits the scope of Union independent 

administrative action directed to individuals under  the jurisdiction of a given 

Member State without  having recourse to the national administrative apparatus. 

This, in turn, may create centrifugal challenges and dilemmas at lower levels 

                                                           
94

 See Jürgen Habermas, The crisis of the European Union: A response (Polity, 2012). 
95

 See Daniel R. +ÅÌÅÍÅÎȟ 0Ȣ 'ÅÎÓÃÈÅÌȟ ÁÎÄ -Ȣ *ÁÃÈÔÅÎÆÕÃÈÓȟ Ȭ"ÕÉÌÄÉÎÇ ÔÈÅ .Å× %ÕÒÏÐÅÁÎ 3ÔÁÔÅȩ &ÅÄÅÒÁÌÉÓÍȟ #ÏÒÅ 
3ÔÁÔÅ 0Ï×ÅÒÓȟ ÁÎÄ %ÕÒÏÐÅÁÎ )ÎÔÅÇÒÁÔÉÏÎΈȭȟ Beyond the Regulatory Polity (2013): pp. 211ɀ229. 
96

 See -ÏÒÔÅÎ %ÇÅÂÅÒÇ ÁÎÄ *ÁÒÌÅ 4ÒÏÎÄÁÌȟ Ȭ.ÁÔÉÏÎÁÌ ÁÄÍÉÎÉÓÔÁÔÉÖÅ ÓÏÖÅÒÅÉÇÎÔÙȡ 5ÎÄÅÒ ÐÒÅÓÓÕÒÅȭȟ ÅÄÉÔÅÄ ÂÙ %ÒÉË 
Oddvar Eriksen and John Erik Fossum, in 4ÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎȭÓ .ÏÎ-Members: Independence Under Hegemony? 
(Routledge, 2015), pp. 173ɀ189. 
97

 See &ÅÌÉÃÉÔÙ -ÁÔÔÈÅ×Óȟ Ȭ'ÏÖÅÒÎÁÎÃÅ ÁÎÄ ÓÔÁÔÅ ÃÁÐÁÃÉÔÙȭȟ ÅÄÉÔÅÄ ÂÙ $ÁÖÉÄ ,ÅÖÉ-Faur, in The Oxford handbook of 
governance (Oxford University Press, 2012), pp. 281ɀ293. 
98

 See Philipp Genschel and Markus Jachtenfuchs, Beyond the Regulatory Polity?: The European Integration of 
Core State Powers (Oxford University Press, 2014).  
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(national administration). 99 It follows that the more the Union is involved in law and 

policy application and enforcement across its Member States, the more crucial the 

modalities of interactions between the supranational and national (or subnational) 

levels of EU administration become.100 

3.2. The development of EU administrative capacities for the 

provision of financial stability  

Financial stability may serve as an example of a sophisticated public good the 

delivery of which has become a complex process. It can be considered as a public 

good - that is, one which can be enjoyed by all society ɀ ȰÂÅÃÁÕÓÅ ÉÔ ÐÒÏÖÉÄÅÓ ÎÏÎ-

excludable and non-ÒÉÖÁÌ ÂÅÎÅÆÉÔÓȱȢ101 While financial stability serves as a public good 

which public administration is expected to provide, it is somehow challenging to 

offer a precise definition of what this stability encompasses. There exist numerous 

approaches on how to define financial stability so that it could serve as an objective 

to guide financial stability policy. Notably, it can be perceived in terms of 

precondition s and outcomes.102  
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 See *ÁÒÌÅ 4ÒÏÎÄÁÌȟ Ȭ0ÕÂÌÉÃ !ÄÍÉÎÉÓÔÒÁÔÉÏÎ ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎȭȟ ÅÄÉÔÅÄ ÂÙ 7ÉÌÌÉÁÍ 2Ȣ 4ÈÏÍÐÓÏÎȟ ÉÎ The 
Oxford Research Encyclopedia of Politics (Oxford University Press, 2017), pp. 1ɀ25. 
100

 See -ÉÃÈÁÅÌ 7Ȣ "ÁÕÅÒȟ Ȭ#Ï-managing programme implementation: conceptualizing the European 
#ÏÍÍÉÓÓÉÏÎΈÓ ÒÏÌÅ ÉÎ ÐÏÌÉÃÙ ÅØÅÃÕÔÉÏÎȭȟ Journal of European Public Policy 13, no. 5 (2006): pp. 717ɀ735; Michael W. 
"ÁÕÅÒ ÁÎÄ 3ÔÅÆÁÎ "ÅÃËÅÒȟ Ȭ4ÈÅ ÕÎÅØÐÅÃÔÅÄ ×ÉÎÎÅÒ ÏÆ ÔÈÅ ÃÒÉÓÉÓȡ 4ÈÅ %ÕÒÏÐÅÁÎ #ÏÍÍÉÓÓÉÏÎȭÓ ÓÔÒÅÎÇÔÈÅÎÅÄ ÒÏÌÅ ÉÎ 
ÅÃÏÎÏÍÉÃ ÇÏÖÅÒÎÁÎÃÅȭȟ Journal of European Integration 36, no. 3 (2014): pp. 213ɀ229; Eva G. Heidbreder, 
Ȭ3ÔÒÕÃÔÕÒÉÎÇ ÔÈÅ %ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÐÁÃÅȡ ÐÏÌÉÃÙ ÉÎÓÔÒÕÍÅÎÔÓ ÏÆ ÍÕÌÔÉ-ÌÅÖÅÌ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȭȟ Journal of 
European Public Policy 18, no. 5 (2011): pp. 709ɀ727. 
101

 Benefits are non-excludable if the provider/producer of the good cannot exclude others from the benefits 
without incurring significant costs. The benefits are non-ÒÉÖÁÌ ÉÆ ȰÃÏÎÓÕÍÐÔÉÏÎ ÂÙ ÏÎÅ ÁÇÅÎÔ ÄÏÅÓ ÎÏÔ ÒÅÄÕÃÅ 
benefits to othersȱ. See -ÁÒþÁ .ÉÅÔÏ ÁÎÄ 'ÁÒÒÙ *Ȣ 3ÃÈÉÎÁÓÉȟ Ȭ%5 ÆÒÁÍÅ×ÏÒË ÆÏÒ ÓÁÆÅÇÕÁÒÄÉÎÇ ÆÉÎÁÎÃÉÁÌ ÓÔÁÂÉÌÉÔÙȡ 
ÔÏ×ÁÒÄÓ ÁÎ ÁÎÁÌÙÔÉÃÁÌ ÂÅÎÃÈÍÁÒË ÆÏÒ ÁÓÓÅÓÓÉÎÇ ÉÔÓ ÅÆÆÅÃÔÉÖÅÎÅÓÓȭȟ IMF Working Papers (2007): pp. 1ɀ230-11.  
102

 See 3ÔÅÆÁÎ )ÎÇÖÅÓȟ Ȭ#ÅÎÔÒÁÌ ÂÁÎË ÇÏÖÅÒÎÁÎÃÅ ÁÎÄ ÆÉÎÁÎÃÉÁÌ ÓÔÁÂÉÌÉÔÙȭȟ BIS Report by a Study Group, May (2011). 
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)Î ÔÅÒÍÓ ÏÆ ÐÒÅÃÏÎÄÉÔÉÏÎÓȟ ÆÉÎÁÎÃÉÁÌ ÓÔÁÂÉÌÉÔÙ ÉÓ ÓÅÃÕÒÅÄ ×ÈÅÎ ȰÒÉÓËÓ ÉÎ ÔÈÅ ÆÉÎÁÎÃÉÁÌ 

ÓÙÓÔÅÍ ÁÒÅ ÁÄÅÑÕÁÔÅÌÙ ÉÄÅÎÔÉÆÉÅÄȟ ÁÌÌÏÃÁÔÅÄȟ ÐÒÉÃÅÄ ÁÎÄ ÍÁÎÁÇÅÄȱȢ103 In terms of 

outcomes, in turn, financial stability can be understood as the absence of a negative 

crisis ÃÈÁÒÁÃÔÅÒÉÚÅÄ ÂÙ ȰÓÏÍÅ ÃÏÍÂÉÎÁÔÉÏÎ ÏÆ ɉÁɊ ÄÉÖÅÒÇÅÎÃÅ ÏÆ ÁÓÓÅÔ ÐÒÉÃÅÓ ÆÒÏÍ 

fundamentals (b) significant distortions in market functioning and credit availability 

that thereby causes (c) aggregate spending to deviate (or to threaten to deviate) from 

ÌÏÎÇ ÒÕÎ ÐÏÔÅÎÔÉÁÌȱȢ104 )Î ÁÄÄÉÔÉÏÎȟ ÆÉÎÁÎÃÉÁÌ ÓÔÁÂÉÌÉÔÙ ÉÓ ÁÌÓÏ ÁÂÏÕÔ ȰÔÈÅ ÓÍÏÏÔÈ 

ÆÕÎÃÔÉÏÎÉÎÇ ÏÆ ÔÈÅ ËÅÙ ÅÌÅÍÅÎÔÓ ×ÈÉÃÈ ÍÁËÅ ÕÐ ÔÈÅ ÆÉÎÁÎÃÉÁÌ ÓÙÓÔÅÍȱ105 and relates 

to the robustness in the face of negative shocks.106 Finally, it may be also perceived as 

ȰÁ ÃÏÎÄÉÔÉÏÎ ÉÎ ×ÈÉÃÈ ÔÈÅ ÆÉÎÁÎÃÉÁÌ ÓÙÓÔÅÍ ɀ intermediaries, markets and market 

infrastructures ɀ can withstand shocks without major disruption in financial 

ÉÎÔÅÒÍÅÄÉÁÔÉÏÎ ÁÎÄ ÉÎ ÔÈÅ ÇÅÎÅÒÁÌ ÓÕÐÐÌÙ ÏÆ ÆÉÎÁÎÃÉÁÌ ÓÅÒÖÉÃÅÓȢȱ107 

Financial stability is nowadays considered as one of the most important public 

goods, which transcends geographic, sectoral and jurisdictional borders.108 It has a 

ÌÏÃÁÌȟ ÎÁÔÉÏÎÁÌȟ ÒÅÇÉÏÎÁÌ ÁÎÄ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÄÉÍÅÎÓÉÏÎ ÓÉÎÃÅ ÉÔ ÉÓ ȰÉÍÐÏÒÔÁÎÔ ÔÏ ÔÈÅ 

international community that for the  most part cannot or will not be adequately 
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 Ibid. , p.31. 
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 See 2Ȣ 7Ȣ &ÅÒÇÕÓÏÎȟ Ȭ3ÈÏÕÌÄ ÆÉÎÁÎÃÉÁÌ ÓÔÁÂÉÌÉÔÙ ÂÅ ÁÎ ÅØÐÌÉÃÉÔ ÃÅÎÔÒÁÌ ÂÁÎË ÏÂÊÅÃÔÉÖÅȭȟ Challenges to Central 
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 See 7ÉÍ &Ȣ $ÕÉÓÅÎÂÅÒÇȟ Ȭ4ÈÅ ÃÏÎÔÒÉÂÕÔÉÏÎ ÏÆ ÔÈÅ ÅÕÒÏ ÔÏ ÆÉÎÁÎÃÉÁÌ ÓÔÁÂÉÌÉÔÙȭȟ Globalization of Financial Markets 
and Financial StabilityɂChallenges for Europe (2001): pp. 37ɀ51. 
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 See Tommaso Padoa-3ÃÈÉÏÐÐÁȟ Ȭ#ÅÎÔÒÁÌ ÂÁÎËÓ ÁÎÄ ÆÉÎÁÎÃÉÁÌ ÓÔÁÂÉÌÉÔÙȡ ÅØÐÌÏÒÉÎÇ ÔÈÅ ÌÁÎÄ ÉÎ ÂÅÔ×ÅÅÎȭȟ The 
Transformation of the European Financial System (2003): pp. 269ɀ310. 
107

 See European Central Bank, Financial Stability Review, November 2015, 
https://www.ecb.europa.eu/pub/pdf/other/financialstabilityreview201511.en.pdf, accessed 11 December 2016: p.4. 
108

 See *ÅÆÆÒÙ &ÒÉÅÄÅÎȟ Ȭ4ÈÅ 'ÏÖÅÒÎÁÎÃÅ ÏÆ )ÎÔÅÒÎÁÔÉÏÎÁÌ &ÉÎÁÎÃÅȭȟ Annual Review of Political Science 19 (2016): pp. 
33ɀ48; Masaaki Shirakawa, International financial stability as a public good, Keynote address at a High-Level 
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ÁÄÄÒÅÓÓÅÄ ÂÙ ÉÎÄÉÖÉÄÕÁÌ ÃÏÕÎÔÒÉÅÓ ÁÃÔÉÎÇ ÁÌÏÎÅȱȢ109 As the recent crisis experience 

indicated, instability can spread quickly through international and sector-specific 

linkages across different financial sectors, from one jurisdiction to another, and from 

one region to another. Therefore, adequately designed cross-sectoral and cross-

border administrative supervisory arrangements are paramount to promote financial 

stability in a global and interconnected environment.110  

A series of EU financial and economic crises111 highlighted the crucial importance of 

financial stability for both public administration (which had to carefully design 

necessary anti-crisis measures) and ordinary people (who bear the majority of the 

costs of these measures) in the majority of developed countries. The magnitude of 

financial stability as a public good can be illustrated by the fact that, between 2008 

ÁÎÄ άΪΫί %5 ÁÄÍÉÎÉÓÔÒÁÔÉÏÎ ɉÔÈÅ #ÏÍÍÉÓÓÉÏÎȭÓ $ÉÒÅÃÔÏÒÁÔÅ 'ÅÎÅÒÁÌ #ÏÍÐÅÔÉÔÉÏÎɊ 

approved under State aid rules different anti-crisis measures at the value of almost 5 

trillion euros to ensure financial stability in the EU (amounting to around 35% of the 

ÔÏÔÁÌ %5ȭÓ '$0 ÉÎ άΪΫίɊȟ ÏÆ ×ÈÉÃÈ -ÅÍÂÅÒ 3ÔÁÔÅÓ ÕÓÅÄ ÁÒÏÕÎÄ ά ÔÒÉÌÌÉÏÎ ÅÕÒÏÓȢ112  

Furthermore, these crises were further aggravated by the interlinkages between 

ÂÁÎËÓ ÁÎÄ ÓÏÖÅÒÅÉÇÎÓ ɉȰÖÉÃÉÏÕÓ ÃÉÒÃÌÅȱɊ ×ÈÉÃÈ ÔÒÁÎÓÍÉÔÔÅÄ ÐÒÏÂÌÅÍÓ ÆÁÃÅÄ ÂÙ the EU 

banking sector to the public finances of many EU Member States (mostly originating 
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 See Ernesto Zedillo, Tidjane Thiam, K. Y. Amoako et al., Meeting global challenges: international cooperation in 
the national interest (International Task Force on Global Public Goods, 2006). 
110

 See 3ÔÉÊÎ 6ÅÒÈÅÌÓÔȟ Ȭ2ÅÎÅ×ÅÄ ÆÉÎÁÎÃÉÁÌ ÓÕÐÅÒÖÉÓÉÏÎ ÉÎ %ÕÒÏÐÅɀÆÉÎÁÌ ÏÒ ÔÒÁÎÓÉÔÏÒÙȩȭȟ Egmont Paper 44 (2011). 
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 By referring to a series of EU financial and economic crises, this dissertation understands EU banking crisis of 
2008-2009 and the EU debt crisis of 2010-2012. 
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 3ÅÅ #ÏÍÍÉÓÓÉÏÎȭÓ 3ÔÁÔÅ !ÉÄ 3ÃÏÒÅ "ÏÁÒÄ άΪΫΰ ÁÖÁÉÌÁÂÌÅ ÁÔ 
http://ec.europa.eu/competition/state_aid/scoreboard/index_en.html  (accessed 01 December 2017). 
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from the southern part of t he euro area). Their serious difficulties to access the 

market for public debt financing transformed the unravelling EU bank crisis into the 

EU debt crisis, which threatened the very existence of the single currency. In this 

adverse environment, the EU administrative system went through a tremendous 

ÔÒÁÎÓÆÏÒÍÁÔÉÏÎ ×ÈÉÃÈ ÃÏÎÓÉÄÅÒÁÂÌÙ ÁÆÆÅÃÔÅÄ ÔÈÅ ÄÅÓÉÇÎ ÏÆ ÔÈÅ %5ȭÓ ÅÃÏÎÏÍÉÃ 

constitution. 113 4ÈÅ ÓÕÍ ÏÆ ÔÈÅ %5ȭÓ ÒÅÓÐÏÎÓÅÓ ÔÏ ÔÈÅ ÒÅÃÅÎÔ ÇÌÏÂÁÌ ÆÉÎÁÎÃÉÁÌ ÃÒÉÓÉÓ ×ÁÓ 

designed to boost its independent administrative capabilities to produce more 

financial stability across its Member States. These responses resulted in the 

attribution of new tasks and competences in the areas of fiscal, macroeconomic and 

financial supervision to Union level administration.  

In the fiscal and macro-ÅÃÏÎÏÍÉÃ ÁÒÅÁȟ ÔÈÅ Ȱ3ÉØ-0ÁÃËȱ ÌÅÇÉÓÌÁÔÉÏÎ114 created a new 

ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÆÒÁÍÅ×ÏÒË ÐÒÏÖÉÄÉÎÇ ÆÏÒ ÔÈÅ %5ȭÓ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÕÐÅÒÖÉÓÉÏÎ ÏÆ ÆÉÓÃÁÌ 

and budgetary policies and macro-economic coordination of all Member States. 

Furthermore, a number of administrative arrangements were created to cover a 

subset of Member States (the euro area). These included the so-ÃÁÌÌÅÄ Ȱ4×Ï-0ÁÃËȱ 

legislation115 establishing an administrative basis for reinforced monitoring and 

                                                           
113

 See (ÅÒ×ÉÇ #Ȣ (Ȣ (ÏÆÍÁÎÎ ÁÎÄ +ÁÔÅÒÉÎÁ 0ÁÎÔÁÚÁÔÏÕȟ Ȭ4ÈÅ 4ÒÁÎÓÆÏÒÍÁÔÉÏÎ ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ %ÃÏÎÏÍÉÃ 
#ÏÎÓÔÉÔÕÔÉÏÎȭȟ University of Luxembourg Law Working Paper, 2015-01 (2015); Kaarlo Tuori and Klaus Tuori, The 
Eurozone crisis: a constitutional analysis (Cambridge University Press, 2014). 
114

 4ÈÅ Ȱ3ÉØ-0ÁÃËȱ ÃÏÍÐÒÉÓÅÓ ÔÈÅ ÆÏÌÌÏ×ÉÎÇ ÌÅÇÁÌ ÍÅÁÓÕÒÅÓȡ ɉÉɊ 2ÅÇÕÌÁÔÉÏÎ ΫΫαίȾάΪΫΫ ÁÍÅÎÄÉÎÇ 2ÅÇÕÌÁÔÉÏÎ ΫήΰΰȾγαȡ 
On the strengthening of the surveillance of budgetary positions and the surveillance and coordination of 
economic policies; (ii) Regulation 1177/2011 amending Regulation 1467/97: On speeding up and clarifying the 
implementation of the excessive deficit procedure; (iii) Regulation 1173/2011: On the effective enforcement of 
budgetary surveillance in the euro area; (iv) Directive 2011/85/EU: On requirements for budgetary frameworks of 
the Member States; (v) Regulation 1176/2011: On the prevention and correction of macroeconomic imbalances; 
(vi) Regulation 1174/2011: On enforcement action to correct excessive macroeconomic imbalances in the euro 
area.  
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 4ÈÅ Ȱ4×Ï-0ÁÃËȱ ÃÏÍÐÒÉÓÅÓ ÔÈÅ ÆÏÌÌÏ×ÉÎÇ ÌÅÇÁÌ ÍÅÁÓÕÒÅÓ ɉÉɊ 2ÅÇÕÌÁÔÉÏÎ ήαέȾάΪΫέȡ /Î ÃÏÍÍÏÎ ÐÒÏÖÉÓÉÏÎÓ ÆÏÒ 
monitoring and assessing draft budgetary plans and ensuring the correction of excessive deficit of the Member 
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surveillance in the euro area, and the European Stability Mechanism (ESM) 

providing access to financial assistance programs for euro area Member States in 

financial difficulty. 116 In addition, 23 EU Member States were subject to the 

ÆÒÁÍÅ×ÏÒË ÏÆ ÔÈÅ Ȱ%ÕÒÏ 0ÌÕÓȱ 0ÁÃÔ117, and 25 EU Member States signed the Treaty on 

Stability, Coordination and Governance, which created special administrative 

procedures to monitor the implementation of the so-ÃÁÌÌÅÄ ȰÂÁÌÁÎÃÅÄ ÂÕÄÇÅÔ ÒÕÌÅȱȢ118 

This study will however not focus on the new EU administrative capacities in these 

policy fields. 

The EUȭÓ recent crisis experience initiated debates on the failing of EU arrangements 

governing the supervision of financial market participants operating in the Single 

Market, and in particular of those governing the supervision of banking sector. In 

ÔÈÅ %5ȟ ÃÒÅÄÉÔ ÓÕÐÐÌÙ ÔÏ ÔÈÅ ÒÅÁÌ ÅÃÏÎÏÍÙ ÉÎ %ÕÒÏÐÅ ÉÓ ÓÔÒÏÎÇÌÙ ÌÉÎËÅÄ ÔÏ ÂÁÎËÓȭ 

ÆÉÎÁÎÃÉÎÇ ÓÅÒÖÉÃÅÓ ÁÎÄ ÔÈÕÓ ÄÅÐÅÎÄÅÎÔȟ ÔÏÏȟ ÏÎ ÂÁÎËÓȭ ÃÁÐÉÔÁÌ ÁÎÄ ÆÕÎÄÉÎÇ 

conditions.119 It necessarily implies that EUȭÓ financial stability is closely connected 

to the soundness of the EU banking sector and predominantly relies on the ȰÏÎ-

going capacity of banks to meet the demands of their depositors and other creditors 

                                                                                                                                                                                 
States in the euro area; (ii) Regulation 472/2013: On the strengthening of economic and budgetary surveillance of 
Member States in the euro area experiencing or threatened with serious difficulties with respect to their financial 
stability.  
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 See Treaty establishing the European Stability Mechanism (ESM), D/12/3, Brussels, 01 February 2012 
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 3ÅÅ %ÕÒÏÐÅÁÎ #ÏÕÎÃÉÌȟ Ȱ#ÏÎÃÌÕÓÉÏÎÓȱȟ άΪ !ÐÒÉÌ άΪΫΫȟ %5#/ ΫΪȾΫȾΫΫ 2%6 Ϋ ɉάΪΫΫɊȟ ÁÖÁÉÌÁÂÌÅ ÁÔ 
http://www.consilium.e uropa.eu/uedocs/cms_data/docs/pressdata/en/ec/120296.pdf  
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 The signatory Member States commit themselves to implement in their legislation a fiscal rule which requires 
that the general government budget be balanced or in surplus. For an overview, see Heiko T. Burret and Jan 
3ÃÈÎÅÌÌÅÎÂÁÃÈȟ Ȭ)ÍÐÌÅÍÅÎÔÁÔÉÏÎ ÏÆ ÔÈÅ ÆÉÓÃÁÌ ÃÏÍÐÁÃÔ ÉÎ ÔÈÅ ÅÕÒÏ ÁÒÅÁ ÍÅÍÂÅÒ ÓÔÁÔÅÓȭȟ German Council of 
Economic Experts, Working Paper 8 (2014): p. 2013. 
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 See Sabine Lautenschläger, Making the comprehensive assessment a success: Speech at the Expansión ɀ 5th 
Financial Event (Madrid, 23 May), https://www.ecb.europa.eu/press/key/date/2014/html/sp140523.en.html, 
accessed 01 December 2017. 
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ÓÕÃÈ ÁÓ ÒÅÔÁÉÌÓ ÃÕÓÔÏÍÅÒÓȟ ÅÎÔÅÒÐÒÉÓÅÓ ÁÓ ×ÅÌÌ ÁÓ ÏÔÈÅÒ ÂÁÎËÓȢȱ120 Therefore, optimal 

institutional arrangements governing the supervision of credit institutions operating 

in the Single Market became of paramount importance to avoid disruptions in the 

provisioning of financial stability across the EU.  

Prior to the EU banking crisis, the system of banking supervision in the Union was 

based on the principle of home-country control, according to which the national 

competent authorities (NCAs) of the Member States are responsible for the 

regulation and supervision of a bank licensed in their jurisdiction and operating 

across the Single Market, including its foreign branches and operations. This 

approach stemmed from another central principle governing the functioning of the 

Single Market ɀ namely, mutual recognition as formul ated by the Court of Justice of 

the European Union (CJEU) in its landmark judgments Dassonville121 and Cassis de 

Dijon .122 The principle of mutual recognition implies that a bank duly authorized in 

one Member State obtains a so-called single passport, through which it can freely 

provide its services in the rest of the EU, even without the harmonization of national 

banking regulations across the Union. A rapidly advancing EU financial integration 

led to deeper systemic interlinkages between the different  domestic banking sectors 

of the Member States. Already by 2005, almost one fourth of all banking operations 
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 See 3ÈÁ×Î $ÏÎÎÅÌÌÙȟ Ȭ0Ï×ÅÒ 0ÏÌÉÔÉÃÓ ÁÎÄ ÔÈÅ 5ÎÄÅÒÓÕÐÐÌÙ ÏÆ &ÉÎÁÎÃÉÁÌ 3ÔÁÂÉÌÉÔÙ ÉÎ %ÕÒÏÐÅȭȟ Review of 
International Political Economy 21, no. 4 (2014): pp. 980ɀ1005. 
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 See Judgment of 11 July 1974, Case 8/74 Procureur du Roi v Benoît and Gustave Dassonville EU:C:1974:82. 
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 See Judgment of 20 February 1979, Case 120/78 Rewe-Zentral AG v Bundesmonopolverwaltung für Branntwein 
("Cassis de Dijon") EU:C:1979:42. 
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in Europe were cross-border, largely exceeding the levels of integration seen in the 

US and Asian-Pacific financial sectors.123 

Although domestic policies and decisions adopted by national supervisors of one 

Member State could affect (either positively or negatively) other Member Statesȭ 

jurisdictions, there was no robust framework for obligatory cross-border cooperation 

between national administrative authori ties responsible for banking supervision. 

Those mechanisms which existed were primarily based on non-binding agreements 

(Memoranda of Understanding, MoUs), voluntary peer-to-peer reviews and 

information exchange in colleges of supervisors. The MoUs did not provide 

incentives for a home supervisor to adopt a more encompassing supervisory 

perspective on a cross-border banking group under its supervision.124 This became 

particularly apparent during the global financial crisis. Rather than seeking common 

solutions for troubled banking groups through the established channels of 

supervisory cooperation, national supervisors sought unilateral, often nationally 

biased regulatory intervention which effectively led to the renationalization of the 

Single Market for banking services and made the solvency of individual institutions 

dependent on the budgetary capacities of individual Member States.125  
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 See -ÁÒÔÉÎ 3ÃÈİÌÅÒȟ Ȭ)ÎÃÅÎÔÉÖÅ 0ÒÏÂÌÅÍÓ ÉÎ "ÁÎËÉÎÇ 3ÕÐÅÒÖÉÓÉÏÎ-4ÈÅ %ÕÒÏÐÅÁÎ #ÁÓÅȭȟ ZEW Discussion Papers 
No.03-62 (2003), http://papers.ssrn.com/sol3/papers.cfm?abstract_id=467840. 
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 See 0ÅÄÒÏ 'ÕÓÔÁÖÏ 4ÅÉØÅÉÒÁȟ Ȭ%ÕÒÏÐÅÁÎÉÓÉÎÇ ÐÒÕÄÅÎÔÉÁÌ ÂÁÎËÉÎÇ ÓÕÐÅÒÖÉÓÉÏÎȢ ,ÅÇÁÌ ÆÏÕÎÄÁÔÉÏÎÓ ÁÎÄ 
ÉÍÐÌÉÃÁÔÉÏÎÓ ÆÏÒ %ÕÒÏÐÅÁÎ ÉÎÔÅÇÒÁÔÉÏÎȭȟ The European Union in crises or the European Union as crises, Arena 
Report Series (2014): pp. 527ɀ583. 
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These weaknesses of the supervisory cooperation framework thus contributed to the 

financial contagion across the Union because the rescues of and guarantees given to 

cross-border groups became solely dependent upon on the ability of their home 

country jurisdictions to provide a fiscal backstop. The lack of EU-wide administrative 

arrangements able to deal with cross-border crisis prevention and management of 

bank crises gave impetus to the construction of a new regulatory framework for EU 

banking supervision, which resulted in the creation of new EU administrative 

structures with an aim to intensify the integration of banking supervision across the 

-ÅÍÂÅÒ 3ÔÁÔÅÓȭ ÊÕÒÉÓÄÉÃÔÉÏÎÓȢ 

The process of a further integration of EU banking supervision started with the 

establishment of the European System of Financial Supervision (ESFS) in 2010. The 

ESFS was set up in order to coordinate the policies of national authorities of the 

Member States which are responsible for banking, securities and insurance sector 

supervision (arrangements for micro-prudential supervision) as well as for the 

mitigation of systemic risks (arrangement for macro-prudent ial supervision). It was a 

historic reform: for the first time ever, it was agreed to allocate specific supervisory 

ÃÏÍÐÅÔÅÎÃÅÓ ÁÔ ÔÈÅ 5ÎÉÏÎȭÓ ÌÅÖÅÌȟ although not in absolute terms,126 due to the 

constitutional limitations imposed by the Treaties and the jur isprudence of the 

Court.127 
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 See Giuseppe Boccuzzi, The European Banking Union: Supervision and Resolution (Springer, 2016): p. 28. 
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 One of those limitations stems from the so-ÃÁÌÌÅÄ Ȱ-ÅÒÏÎÉ ÄÏÃÔÒÉÎÅȱȟ ×ÈÉÃÈ ÐÒÏÈÉÂÉÔÓ the delegation of 
discretionary powers on the units of EU public administrations other than EU institutions. On this aspect, see 
indicatively  Merijn Chamon, EU Agencies: legal and political limitations to the transformation of the EU 
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Within the ESFS, three newly created European Supervisory Authorities, or the ESAs, 

including the European Banking Authority (EBA), the European Securities and 

Markets Authority (ESMA) and the European Insurance and Occupational Pensions 

Authority (EIOPA) became responsible for micro-prudential supervision. They were 

entrusted a range of regulatory and supervisory tasks. In the field of financial 

regulation, they have been tasked with ÂÕÉÌÄÉÎÇ Á ÓÉÎÇÌÅ ÓÅÔ ÏÆ ÒÕÌÅÓ ɉÔÈÅ Ȱ3ÉÎÇÌÅ 

2ÕÌÅÂÏÏËȱɊ ÁÐÐÌÉÃÁÂÌÅ ÔÏ ÍÁÒËÅÔ ÐÁÒÔÉÃÉÐÁÎÔÓ ɉÒÅÓÐÅÃÔÉÖÅÌÙ ÂÁÎËÓ ɉ%"!Ɋȟ ÉÎÖÅÓÔÍÅÎÔ 

companies (ESMA) and insurance companies (EIOPA)) operating across the Single 

Market. In the field of financial supervision, they have been mandated to ensure 

consistent application of the Single Rulebook through the harmonization of  national 

ÓÕÐÅÒÖÉÓÏÒÙ ÐÒÁÃÔÉÃÅÓ ×ÉÔÈ ÁÎ ÏÖÅÒÁÌÌ ÏÂÊÅÃÔÉÖÅ ÔÏ ȰÒÅÄÕÃÅ ÔÈÅ ÒÉÓË ÏÒ ÉÎÃÉÄÅÎÃÅ ÏÆ 

future episodes of financial disruption and contribute to developing a European 

dimension of financial supervision to complete the Single Market for financial 

ÓÅÒÖÉÃÅÓȱȢ128 These policies, formulated by the ESAs in the financial sectors under 

their respective remit s, are addressed to competent national authorities (of the 

banking, securities and insurance sectors) which remain however responsible for the 

application of these policies in their day-to-day supervisory activities.  

4ÈÅ ÅÓÔÁÂÌÉÓÈÍÅÎÔ ÏÆ ÔÈÅ ȰÂÁÎËÉÎÇ ÁÒÍȱ ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ 3ÙÓÔÅÍ ÏÆ &ÉÎÁÎÃÉÁÌ 

Supervision (ESFS) in 2010 considerably altered the way in which banking 

                                                                                                                                                                                 
administration (OUP 2016); Michelle Everson, Cosimo Monda and Ellen Vos, European Agencies in between 
Institutions and Member States (Wolters Kluwer, 2014).  
128

 See European Commission, Proposal for a Regulation of the European Parliament and the Council establishing a 
European Banking Authority: Impact assessment, COM(2009) 501 final (Brussels, 2009), 
http://ec.europa.eu/internal_market/finances/docs/committees/supervision/20090923/com2009_501_en.pdf, 
accessed 01 December 2017. 
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supervision had been carried out across the EU. For the first time Member States 

agreed to confer upon the Union competences in banking supervision, although in a 

very limited form. However, it was only a halfway point in setting the conditions for 

a more integrated system of EU banking supervision.129 Increasing the coordination 

ÂÅÔ×ÅÅÎ ÓÕÐÅÒÖÉÓÏÒÓ ×ÁÓ ÉÎÄÅÅÄ ÖÉÔÁÌȟ ÂÕÔ ÔÈÅ ÃÒÉÓÉÓ ÄÅÍÏÎÓÔÒÁÔÅÄ ÔÈÁÔ ȰÍÅÒÅ 

coordination was not enough, in particular in ÔÈÅ ÃÏÎÔÅØÔ ÏÆ Á ÓÉÎÇÌÅ ÃÕÒÒÅÎÃÙȱȢ130 

The EU debt crisis, which unfolded between 2010 and 2012, made it clear that a 

highly systemically interconnected area, such as the euro area, requires a more 

centralized regulatory framework for banking supervision.  

Deepening integration between banking sectors of its Member States made the euro 

area more prone to cross-jurisdictional contagion. In particular, there was a need to 

loosen the tight links  existing between banks and sovereigns (famously referred to as 

the ȰÖÉÃÉÏÕÓ ÃÉÒÃÌÅȱɊȟ ×ÈÉÃÈ ÎÅÇÁÔÉÖÅÌÙ ÁÆÆÅÃÔÅÄ ÔÈÅ ÃÒÅÄÉÔ ÓÕÐÐÌÙ to the real economy, 

as well as the possibilities to refinance public debt by governments in some of euro 

area Member States. Notably, in Greece and Italy high public deficits plagued banks 

as consequences of the strong domestic exposure in the ÂÁÎËÓȭ bond portfolios. 131 In 

Ireland, Portugal and Spain, where failing banks added massive liabilities to the 

balance sheets of the sovereigns, the recapitalization of failing banks drew huge 
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 See Boccuzzi, The European Banking Union: Supervision and Resolution (above, n.126): p. 30. 
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 See D. J. Elliot, Key issues on European Banking Union: Trade-offs and some recommendations. Global Economy 
and Development at Brookings, Working Paper 52; Benoît Coeuré, Why the euro needs a banking union: Speech at 
#ÏÎÆÅÒÅÎÃÅ Ȱ"ÁÎË ÆÕÎÄÉÎÇ - ÍÁÒËÅÔÓȟ ÉÎÓÔÒÕÍÅÎÔÓ ÁÎÄ ÁÎÄ ÉÍÐÌÉÃÁÔÉÏÎÓ ÆÏÒ ÃÏÒÐÏÒÁÔÅ ÌÅÎÄÉÎÇ ÁÎÄ ÔÈÅ ÒÅÁÌ ÅÃÏÎÏÍÙȱ 
(Frankfurt am Main, 2012), https://www.ecb.europa.eu/press/key/date/2012/html/sp121008_1.en.html, accessed 01 
December 2017. 
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amounts of public resources. Deteriorating financial indicators of those euro area 

Member States provoked massive outflows of funds from their financial markets 

towards the euro area center. This was motivated by market fears about possible 

default on these Member StatÅÓȭ national debts132 and took place despite negative 

yields offered in central euro area Member States.133  

As a result, diverging funding conditions for businesses across the euro area arose 

despite the same level of key interest rates being set centrally by the ECB. In these 

ÄÉÆÆÉÃÕÌÔ ÃÉÒÃÕÍÓÔÁÎÃÅÓȟ ÔÈÅÒÅ ÅØÉÓÔÅÄ Á ȰÎÁÔÕÒÁÌȱ ÂÉÁÓ ÏÆ ÎÁÔÉÏÎÁÌ ÓÕÐÅÒÖÉÓÏÒÓ ×ÈÏ 

aimed to ring-fence domestic banking sectors from the spread of contagion, both in 

euro area peripheral and central Member States.134 These practices contributed to 

the accumulation of massive liabilities on banks and sovereigns balance sheets to 

secure the existence of national (banking) champions. National attempts to deal 

with weaker and undercapitalized banks only exacerbated the fragmentation of the 

Single Market along national borders135 and constituted a clear signal that the 

monetary policy transmission mechanism had stopped to work efficiently across the 

euro area.136 As argued by Vítor Constâncio, high degrees of financial integration, 

understood as diversification of assets and liabilities of financial institutions across 
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 See Elliot, Key issues on European Banking Union: Trade-offs and some recommendations. Global Economy and 
Development at Brookings (above, n. 131). 
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 See Vítor Constâncio, Towards a European Banking Union: Lecture held at the start of the academic year of the 
Duisenberg School of Finance (Amsterdam, 2012), 
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the euro area, were essential for efficient monetary policies in a single currency 

area.137  

Therefore, in order to restore the proper monetary policy transmission mechanism 

ÁÎÄ ÒÏÂÕÓÔ ÆÕÎÃÔÉÏÎÉÎÇ ÏÆ ÔÈÅ ÓÉÎÇÌÅ ÃÕÒÒÅÎÃÙ ÁÒÅÁȟ ÔÈÅ ȰÖÉÃÉÏÕÓ ÃÉÒÃÌÅȱ ÂÅÔ×ÅÅÎ ÔÈÅ 

banks and sovereigns had to be addressed. It became widely recognized among 

European politicians that a monetary union could work only with a stronger 

economic pillar,138 notably including an integrated banking supervision.139 In this 

context, on 26 June 2012, the President of the European Council presented a vision of 

Á ȰÓÔÁÂÌÅ ÁÎÄ ÐÒÏÓÐÅÒÏÕÓ %ÃÏÎÏÍÉÃ ÁÎÄ -ÏÎÅÔÁÒÙ 5ÎÉÏÎȱ ×ÈÉÃÈ ×ÏÕÌÄ ÒÅÓÔ ÏÎ ÆÏÕÒ 

building blocks, including  an integrated financial framework. This framework 

ÅÎÔÁÉÌÅÄ ÃÒÅÁÔÉÎÇ ȰÁ ÓÉÎÇÌÅ %ÕÒÏÐÅÁÎ ÂÁÎËÉÎÇ ÓÕÐÅÒÖÉÓÉÏÎ ÓÙÓÔÅÍ ×ÉÔÈ Á %ÕÒÏÐÅÁÎ 

ÁÎÄ Á ÎÁÔÉÏÎÁÌ ÌÅÖÅÌȱ ÁÎÄ ÅÌÅÖÁÔÉÎÇ ȰÒÅÓÐÏÎÓÉÂÉÌÉÔÙ ÆÏÒ ÓÕÐÅÒÖÉÓÉÏÎ ÔÏ ÔÈÅ %ÕÒÏÐÅÁÎ 

ÌÅÖÅÌȱȢ140 On 29 June 2012, euro area leaders reaffirmed that it ×ÁÓ ȰÉÍÐÅÒÁÔÉÖÅ ÔÏ 

ÂÒÅÁË ÔÈÅ ÖÉÃÉÏÕÓ ÃÉÒÃÌÅ ÂÅÔ×ÅÅÎ ÂÁÎËÓ ÁÎÄ ÓÏÖÅÒÅÉÇÎÓȱ, and urged the European 

Commission to present respective proposals on the creation of Á ȰÓÉÎÇÌÅ ÓÕÐÅÒÖÉÓÏÒÙ 

ÍÅÃÈÁÎÉÓÍȱ ÆÏÒ ÔÈÅ ÅÕÒÏ ÁÒÅÁ ÂÁÎËÉÎÇ ÓÕÐÅÒÖÉÓÉÏÎȢ141 They also invited the President 

of the European Council to develop a specific roadmap in line with the report 
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 See Constâncio, Towards a European Banking Union (above, n.134). 
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 See Herman van Rompuy, Remarks by President of the European Council Herman Van Rompuy following the 
informal dinner of the members of the European Council: EUCO 93/12 EUCO 93/12 PRESSE 215 PR PCE 78 (2012): 
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submitted on 26 July. Against this background, on 12 September 2012 the European 

#ÏÍÍÉÓÓÉÏÎ ÒÅÌÅÁÓÅÄ Á Ȱ2ÏÁÄÍÁÐ ÔÏ×ÁÒÄÓ Á "ÁÎËÉÎÇ 5ÎÉÏÎȱ142 accompanied by two 

draft legislative proposals.  

The first legislative proposal provided for the establishment of a single supervisory 

ÍÅÃÈÁÎÉÓÍ ÔÒÁÎÓÆÅÒÒÉÎÇ ȰÔÏ ÔÈÅ %ÕÒÏÐÅÁÎ ÌÅÖÅÌ ÁÎÄ ÓÐÅÃÉÆÉÃÁÌÌÙ ÔÏ ÔÈÅ %ÕÒÏÐÅÁÎ 

Central Bank a number of specific, key supervisory tasks for banks established in 

ÅÕÒÏ ÁÒÅÁ -ÅÍÂÅÒ 3ÔÁÔÅÓȱ143 which was based on Article 127(6) of the Treaty on the 

Functioning of the European Union (TFEU).144 The second legislative proposal 

envisaged limited changes to the functioning of the European Banking Authority in 

the context of the newly established Banking Union.145  

Following the conclusions of the summit of the European Council on 26 June 2012, 

the President of the European Council subsequently presented a specific roadmap 

named Ȱ4Ï×ÁÒÄÓ Á 'ÅÎÕÉÎÅ %ÃÏÎÏÍÉÃ ÁÎÄ -ÏÎÅÔÁÒÙ 5ÎÉÏÎȱȢ146 On 13 December 

2012, the Council reached an agreement among EU Member States on the final 

design of the basic legal framework governing the Single Supervisory Mechanism 
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 See European Commission, Communication from Commission to the Parliament and the Council: A Roadmap 
towards a Banking Union, COM(2012) 510 final (Brussels, 2012).  
143

 See European Commission, Proposal for a Council Regulation conferring specific tasks on the European Central 
Bank concerning policies relating to the prudential supervision of credit institutions, COM/2012/0511 final (Brussels, 
2012)  
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 See European Commission, Proposal for a Regulation amending Regulation (EU) No 1093/2010 establishing a 
European Supervisory Authority (European Banking Authority), COM/2012/0512 final (Brussels, 2012). 
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 See Herman van Rompuy, Towards a Genuine Economic and Monetary Union, EUCO 120/12 PRESSE 296 PR 
PCE 102 (Brussels, 2012). 
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(SSM). The consensus reached considerably altered the original draft proposal 

presented by the EU Commission.147 Instead of the initially proposed ECB direct 

supervision over all euro area credit institutions within the SSM, it was decided to 

ÃÁÒÒÙ ÏÕÔ ÐÒÕÄÅÎÔÉÁÌ ÓÕÐÅÒÖÉÓÉÏÎ ×ÉÔÈÉÎ ÔÈÅ 33- ÉÎ Á ȰÄÉÆÆÅÒÅÎÔÉÁÔÅÄ ×ÁÙ Ánd in a 

ÃÌÏÓÅ ÃÏÏÐÅÒÁÔÉÏÎ ×ÉÔÈ ÎÁÔÉÏÎÁÌ ÓÕÐÅÒÖÉÓÏÒÙ ÁÕÔÈÏÒÉÔÉÅÓȱȢ148 Such an arrangement 

effectively instituted two distinct supervisory subsystems: one for large and systemic 

banks (significant ones) and another one for small and medium sized banks (less 

significant ones). Although the European Parliament was not empowered to be 

consulted according to the special legislative procedure set by Article 127(6) of the 

TFEU, it nevertheless managed to be heard on this proposal by leveraging its role as 

co-legislator in the context of ÔÈÅ %5 #ÏÍÍÉÓÓÉÏÎȭÓ ÌÅÇÉÓÌÁÔÉÖÅ ÐÒÏÐÏÓÁÌ ɀ a 

regulation adapting the functioning of the EBA to coexistence with the SSM. On 19 

March 2013, the Council and the Parliament reached a compromise on the final 

wording of the SSM draft regulation. The final version of the SSM Regulation was 

adopted by the Council on 15 October 2013 and entered into force on 4 November 

2013. One year later, on 4 November 2014, the SSM became operational.  

The SSM is the first and key pillar of the European Banking Union supplementing 

the existing Economic and Monetary Union. It is built around the ECB and the NCAs 

of the so-ÃÁÌÌÅÄ ȰÐÁÒÔÉÃÉÐÁÔÉÎÇ -ÅÍÂÅÒ 3ÔÁÔÅÓȱ149 ×ÈÉÃÈ ÔÏÇÅÔÈÅÒ ȰÃÏÎÓÔÉÔÕÔÅ Á ÓÙÓÔÅÍ 
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ÏÆ ÆÉÎÁÎÃÉÁÌ ÓÕÐÅÒÖÉÓÉÏÎȱȢ150 This system rests on a more genuine allocation of 

supervisory tasks and competences related to both micro- and macro prudential 

supervision than the one existing ×ÉÔÈÉÎ ÔÈÅ ȰÂÁÎËÉÎÇ ÁÒÍȱ ÏÆ ÔÈÅ %3&3Ȣ 4ÈÅ 

participation in the SSM is obligatory for euro area Member States, but under certain 

conditions it also remains open to the participation of non -euro area Member 

States.151 

In the realm of micro-prudential supervision, the ECB became exclusively competent 

to carry out key supervisory tasks in relation to all credit institutions headquartered 

in (SSM) participating Member States.152 (Ï×ÅÖÅÒȟ ÔÈÅ %#"ȭÓ ÅØÃÌÕÓÉÖÅ ÍÉÃÒÏ-

ÐÒÕÄÅÎÔÉÁÌ ÓÕÐÅÒÖÉÓÏÒÙ ÃÏÍÐÅÔÅÎÃÅ ÉÓ ÅØÅÒÃÉÓÅÄ ÉÎ Á ÄÉÆÆÅÒÅÎÔÉÁÔÅÄ ×ÁÙ ÔÈÁÔ ÆÏÒÍÓ ȰÁ 

unique and unprecedented juxtaposition of European and national responsibilities 

which defies any clear definition or caÔÅÇÏÒÉÚÁÔÉÏÎȱȢ153 )Ô ÉÎÃÌÕÄÅÓ ÔÈÅ %#"ȭÓ 

responsibility for direct supervision of large and systemic euro area credit 

institutions  and ÔÈÅ .#!Óȭ ÒÅÓÐÏÎÓÉÂÉÌÉÔÙ ÆÏÒ ÄÉÒÅÃÔ ÓÕÐÅÒÖÉÓÉÏÎ ÏÆ ÓÍÁÌÌÅÒ ÁÎÄ 

medium-sized euro area credit institutions, as well as the EC"ȭÓ ÏÖÅÒÓÉÇÈÔ ÒÏÌÅ ÏÖÅÒ 

the efficient and consistent functioning of the system.154 In the realm of macro-
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prudential supervision, the competence to apply macro-prudential measures is 

shared between the ECB and the national macro-prudential designated authorit ies 

(NDAs) in a way that the ECB may only apply higher requirements than those set by 

the NDAs in respect of capital buffers or more stringent macro-prudential measures 

aiming at addressing systemic or risks if deemed necessary (top-up power).155 

Importantly , the ECB cannot preempt the NDAs in the exercise of their macro-

prudential competence from imposing capital buffers on credit institutions 

operating in their jurisdictions.  

For euro area Member States, their obligatory participation in the SSM entails a 

significant transfer of authority from the national to the supranational level in the 

policy area that governs credit allocation by banks in their economy.156 Due to its 

extreme sensitiveness from a political economy perspective, this process has 

tremendous political -administrative implications. In terms of gravity, this can be 

ÃÏÍÐÁÒÅÄ ×ÉÔÈ ÔÈÅ ÔÒÁÎÓÆÅÒ ÏÆ ÅÕÒÏ ÁÒÅÁ -ÅÍÂÅÒ 3ÔÁÔÅÓȭ ÓÏÖÅÒÅÉÇÎ ÒÉÇÈÔÓ ÏÆ ÃÒÅÁÔÉÏÎ 

and regulation of currency (lex monetae) to the Union, which took place when the 

euro was introduced. Given the largely bank-based financial structure of the 

European economy,157 the introduction of the SSM has had a direct impact on the 

regulatory and institutional environment in which the main credit suppliers to the 

European economy operate.  

                                                           
155
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This brief sketch of the institutional foundations of the EUȭÓ new administrative 

architecture of banking supervision allows for a number of preliminary remarks. In 

the light of such a complexity and multitude of layers, a comprehensive analysis of 

the new administrative arrangements has to inherently go beyond the legal wording 

×ÈÉÃÈ ÃÁÔÅÇÏÒÉÚÅÓ ÔÈÅÍ ÁÓ ȰÓÉÎÇÌÅȱ ÏÒ ȰÕÎÉÆÏÒÍȱ ÓÙÓÔÅÍÓȢ /Î ÔÈÅ ÃÏÎÔÒÁÒÙȟ ÔÈÅÓÅ 

newly created supervisory frameworks appear to be intricate systems between 

supranational administrative units and their national counterparts designed as 

multilevel and internally differentiated systems where administrative units at 

ÄÉÆÆÅÒÅÎÔ ÌÅÖÅÌÓ ȰÁÒÅ ÌÉÎËÅÄ ÔÏÇÅÔÈÅÒ ÉÎ ÔÈÅ ÐÅÒÆÏÒÍÁÎÃÅ ÏÆ ÔÁÓËÓȱȢ158 In the field of 

banking supervision, there exists an administrative system applicable to all EU 

Member States (the ESFS), and another system applicable to a subset of EU Member 

States (the SSM).159 As a result, the post-crisis architecture of EU banking 

supervision exhibits a deeply plural composition which can be sketched in terms of 

ȰÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÐÌÕÒÁÌÉÓÍȱ ×ÈÉÃÈ ÉÓ Á ÆÁÒ ÌÅÓÓ ÄÅÖÅÌÏÐÅÄ ÔÈÅÏÒÅÔÉÃÁÌ ÐÈÅÎÏÍÅÎÏÎ 

than constitutional pluralism. 160 These circumstances have at least two relevant 

implications.  

Firstly, a multilevel nature of EU banking supervisory administration implies that 

supervisory tasks cannot be carried out without having recourse to national 
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authorities for the operational conduct of supervision.161 As already pointed out, such 

a multilevel design may create centrifugal challenges and dilemmas at lower levels162 

and generate a question of whether lower level (national) supervisors are sufficiently 

incentivized to comply with the policy preferences and objectives of higher level 

(supranational) supervisors. This issue seems to be indeed fundamental to achieve 

the optimal institutional design of regulatory regimes characterized by the 

multilevelness.  

Secondly, by distinguishing administrative arrangements applicable to the euro area 

alone, there exist different administrative structures binding different subsets of EU 

Member States within the same sector rather than among different sectors of public 

policy as the traditional concept of differentiated integration entails. 163 This, in turn, 

generates a question of whether the Single Market for banking services will remain 

truly single or whether the creation of the SSM strengthens a permanent split 

between euro area and non-euro area Member States.  

Against this backdrop and line with the research design proposed in chapter two, the 

following two chapters construct two pillars for the analytical framework to be 

subsequently applied to the analysis of the phenomena of the Single Supervisory 

Mechanism. 
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CHAPTER ς 

Organisational  design  of EU multilevel  

administration  

4.1. Introductory remarks  

This dissertation deems the organisational design of a given EU multilevel 

administrative arrangement to be the first structural condition which influences the 

ÌÏ×ÅÒ ÌÅÖÅÌ ÁÃÔÏÒȭÓ ÌÉËÅÌÉÈÏÏÄ ÔÏ ÃÏÍÐÌÙ ×ÉÔÈ ÔÈÅ ÐÏÌÉÃÙ ÐÒÅÆÅÒÅÎÃÅÓ ÁÎÄ ÏÂÊÅÃÔÉÖÅÓ ÏÆ 

the higher level actor pertaining to that arrangement. This structural condition is 

primarily related to the systemic position of the higher and lower level actors within 

the multilevel regime. Under the assumptions of the Enforcement hypothesis, the 

organisational design of a given multilevel regime should provide for a strong 

systemic position of the higher level actor therein in order to promote higher levels 

of top-down compliance expectation. In the same vein, the Management hypothesis 

asserts that the existence of a strong shadow of the higher level aÃÔÏÒȭÓ ÈÉÅÒÁÒÃÈÙ 

therein positively influences top-down compliance expectation.  

Against this backdrop, the purpose of this chapter is to build a typology of different 

models of EU multilevel administration, which would allow a determination of the 

systemic position of the higher level actor in relation to the lower level actor and of 

the correlated shadow of its institutional hierarchy. Developing such a framework is 

instrumental to initiat ing the first step in the testing of the Enforcement and 
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Management hypotheses in respect to the subsystems of SSM Direct and Indirect 

Supervision, which is conducted in chapter five.  

4.2. Conceptual perspectives on EU multilevel  administrative 

order  

Although a range of well-established concepts of public administration have been 

developed by the bureaucracy or new public management scholarship, they fail to 

cover the intricacies of the EU administrative realities which have grown beyond the 

architecture of the modern state.164 It has been noted that the majority of studies on 

public administration are largely confined to the realm of national sovereignty, 

notwithstanding the fact that public polic y formulation and application go beyond 

the borders of the state and increasingly involve such actors as the EU.165 While it is 

true that recent administrative studies distinguish between a variety of typologies 

concerning EU multilevel administrative relations,166 they are perhaps not the best 

choice to fully capture the intricacies of the new administrative regulatory 

frameworks established following  the global financial crisis.  

The administrative and constitutional character of the European Union is 

ÅØÃÅÐÔÉÏÎÁÌȢ !Ó ÎÏÔÅÄ ÂÙ %ÖÁ (ÅÉÄÂÒÅÄÅÒȟ ȰÎÏ ÇÅÎÕÉÎÅ ÏÒ ÃÏÈÅÒÅÎÔ %5 ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ 

system ɀ or administrative space ɀ can be discerned after some 60 years of legal 
                                                           
164

 See "ÅÎÚȟ Ȭ$ÉÆÆÅÒÅÎÔÉÁÔÉÎÇ -ÕÌÔÉ-Level Administratio n: Patterns of Administrative Co-Ordination in the 
%ÕÒÏÐÅÁÎ 5ÎÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ 93).  
165

 See 2ÉË *ÏÏÓÅÎ ÁÎÄ 'ÉÊÓ *ÁÎ "ÒÁÎÄÓÍÁȟ Ȭ4ÒÁÎÓÎÁÔÉÏÎÁÌ ÅØÅÃÕÔÉÖÅ ÂÏÄÉÅÓȡ %5 ÐÏÌÉÃÙ ÉÍÐÌÅÍÅÎÔÁÔÉÏÎ ÂÅÔ×ÅÅÎ ÔÈÅ 
EU and meÍÂÅÒ ÓÔÁÔÅ ÌÅÖÅÌȭȟ Public Administration 95, no. 2 (2017): pp. 423ɀ436; 3ÔÏÎÅ ÁÎÄ ,ÁÄÉȟ Ȭ'ÌÏÂÁÌ ÐÕÂÌÉÃ 
policy and tÒÁÎÓÎÁÔÉÏÎÁÌ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ 89); (ÅÉÄÂÒÅÄÅÒȟ Ȭ-ÕÌÔÉÌÅÖÅÌ ÐÏÌÉÃÙ ÅÎÆÏÒÃÅÍÅÎÔȡ ÉÎÎÏÖÁÔÉÏÎÓ 
in how to administer liberalized globaÌ ÍÁÒËÅÔÓȭ ɉÁÂÏÖÅȟ ÎȢ 89). 
166

 See !ÒÔÈÕÒ "ÅÎÚȟ Ȭ%ÕÒÏÐÅÁÎ ÐÕÂÌÉÃ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎ ÁÓ Á ÍÕÌÔÉÌÅÖÅÌ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȡ Á ÃÏÎÃÅÐÔÕÁÌ ÆÒÁÍÅ×ÏÒËȭȟ ÉÎ 
The Palgrave Handbook of the European Administrative System (Springer, 2015), pp. 31ɀ47.  
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ÉÎÔÅÇÒÁÔÉÏÎȱȢ167 Devised as an international organization exercising powers delegated 

ÂÙ ÉÔÓ #ÏÎÔÒÁÃÔÉÎÇ 3ÔÁÔÅÓȟ ÎÏ×ÁÄÁÙÓ ÉÔ ÉÎÃÒÅÁÓÉÎÇÌÙ ÒÅÓÅÍÂÌÅÓ Á ȰÆÅÄÅÒÁÌ ÏÒÄÅÒ ÏÆ 

ÃÏÍÐÅÔÅÎÃÅÓȱȟ168 ÏÒ Á ȰÐÁÒÔÉÃÕÌÁÒ ÆÅÄÅÒÁÔÉÏÎȱȢ169 4ÈÅ %5ȭÓ ÅØÃÅÐÔÉÏÎÁÌÉty is reflected in 

the fact that it encompasses of multiple complex and multilevel administrative 

systems, in which supranational and national (as well as sub-national) 

ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÁÐÐÁÒÁÔÕÓ ȰÊÏÉÎÔÌÙ ÅØÅÒÃÉÓÅ ÐÏ×ÅÒÓ ÄÅÌÅÇÁÔÅÄ ÔÏ ÔÈÅ %5 ÉÎ Á ÓÙÓÔÅÍ ÏÆ 

shÁÒÅÄ ÓÏÖÅÒÅÉÇÎÔÙȱȢ170 Traditionally, this system was based on the assumption that 

general and abstract rules and policies in a given sector would be formulated at the 

EU level, while the application and enforcement of those rules and policies would 

take place at the ÎÁÔÉÏÎÁÌ ÌÅÖÅÌ ɉȰÅØÅÃÕÔÉÖÅ ÆÅÄÅÒÁÌÉÓÍȱɊȢ171 However, recently one can 

observe a new trend concerning an increasing involvement of higher level 

(supranational) level actors in the application and enforcement of different EU 

policies across the Member States. This is evidenced by the fact that over the last 15 

years the number of EU institutions, agencies and bodies vested with (more or less) 

direct application and enforcement competences have grown from one to seven.172 

As a result, currently there exists a plethora of new and more sophisticated 

                                                           
167

 See (ÅÉÄÂÒÅÄÅÒȟ Ȭ-ÕÌÔÉÌÅÖÅÌ ÐÏÌÉÃÙ ÅÎÆÏÒÃÅÍÅÎÔȡ ÉÎÎÏÖÁÔÉÏÎÓ ÉÎ ÈÏ× ÔÏ ÁÄÍÉÎÉÓÔÅÒ ÌÉÂÅÒÁÌÉÚÅÄ ÇÌÏÂÁÌ ÍÁÒËÅÔÓȭ 
(above, n. 89), p. 942. 
168

 See Kalypso Nicolaidis and Robert Howse, The Federal Vision (Oxford University Press, 2001).  
169

 See Loïc Azoulai, ed., The question of competence in the European Union (OUP Oxford, 2014); Armin von 
"ÏÇÄÁÎÄÙ ÁÎÄ *İÒÇÅÎ "ÁÓÔȟ Ȭ4ÈÅ ÆÅÄÅÒÁÌ ÏÒÄÅÒ ÏÆ ÃÏÍÐÅÔÅÎÃÅÓȭȟ Principles of European Constitutional Law. Hart 
Publishing, Oxford (2010): pp. 275ɀ307.  
170

 See (ÅÒ×ÉÇ #Ȣ (Ȣ (ÏÆÍÁÎÎȟ Ȭ-ÁÐÐÉÎÇ ÔÈÅ %ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÐÁÃÅȭȟ West European Politics 31, no. 4 
(2008): pp. 662ɀ676. 
171

 See Herwig C. H. Hofmann and Alexander Türk, Legal challenges in EU administrative law: towards an 
integrated administration (Edward Elgar Publishing, 2009). 
172

 See -ÉÒÏÓÌÁÖÁ 3ÃÈÏÌÔÅÎȟ Ȭ-ÉÎÄ ÔÈÅ ÔÒÅÎÄȦ %ÎÆÏÒÃÅÍÅÎÔ ÏÆ %5 ÌÁ× ÈÁÓ ÂÅÅÎ ÍÏÖÉÎÇ ÔÏ Ȭ"ÒÕÓÓÅÌÓȭȭȟ Journal of 
European Public Policy (2017): pp. 1ɀ19. 
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configurations between higher and lower level administrative actors interacting 

within different EU multilevel context s across various fields of public policies.  

The allocation of tasks and competences between the Union and national levels and 

ÔÈÅ ÍÏÄÁÌÉÔÉÅÓ ÏÆ ÔÈÅÉÒ ÅØÅÒÃÉÓÅ ɉÉÎ ÐÁÒÔÉÃÕÌÁÒȟ ÈÏ× ÔÈÅ 5ÎÉÏÎȭÓ ÃÏÍÐÅÔÅÎÃÅÓ ÁÒÅ 

exercised) can be regarded as decisive aspects determining the character of the EU 

administrative system. Furthermore, aspects such as the extent to which a Union-

level administrative capacity is established independently from Member Statesȭ pre-

ÅØÉÓÔÉÎÇ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÔÒÕÃÔÕÒÅÓ ÁÎÄ ÔÈÅ ÔÅÒÒÉÔÏÒÉÁÌ ÁÐÐÌÉÃÁÂÉÌÉÔÙ ÏÆ ÔÈÅ %5ȭÓ 

administrative arrangement are also of importance. This links the discussion about 

EU administration to the theoretical accounts of federalism which consider the 

vertical attribution of authority across higher and lower levels as the pivotal element 

of studies on multilevel polities. 

According to Daniel R. Kelemen, three basic criteria can be used to identify federal 

structures. These include i) the division of power between higher and lower levels, ii) 

the existence of some decision-making authority on each level in relation to 

respective issues, and iii) the existence of an authority which is competent to 

adjudicate disputes between both levels.173 In the case of the European Union, all of 

these criteria are fulfilled. Firstly, due to the principle of conferral laid down in 

Article 5 of the Treaty of the European Union (TEU), the limits of the action of 

                                                           
173

 See 2Ȣ $ÁÎÉÅÌ +ÅÌÅÍÅÎȟ Ȭ4ÈÅ ÓÔÒÕÃÔÕÒÅ ÁÎÄ ÄÙÎÁÍÉÃÓ ÏÆ %5 ÆÅÄÅÒÁÌÉÓÍȭȟ Comparative Political Studies 36, 1-2 
(2003): pp. 184ɀ208, p. 185. 
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higher (supranational) level are clearly delineated.174 Secondly, Articles 3-6 of the 

Treaty on the Functioning of the European Union (TFEU) distribute authoritative 

decision-making powers in different EU policy areas between the higher 

(supranational) and lower (national) level administration. 175 Thirdly, based on 

Articles 263 and 267 of the TFEU, the Court of Justice of the European Union (CJEU) 

has competences to adjudicate disputes between the higher (supranational) and 

lower (national) level. It therefore follows that the EU can be considered as a 

federally structured polity according to the foregoing criteria. This assumption 

allows for drawing insights from the theory of federalism to inform the analysis of 

the organisational design of the EU multilevel administration.  

To develop models of different EU administrative arrangements, a vertically-oriented 

perspective will be employed. This perspective would allow driving particular 

attention to the formal allocation of tasks and competences and between the higher 

level (supranational) and lower level (national) actors, as well as to the decision 

making modalities of each of these actors. It will be indicated that the EU 

administrative system exhibits a deeply pluralistic nature because the configurations 

of power balance between those actors may vary depending on the applicable 

administrative arrangements and the policy field. This would support the claim that 

the EU can not only be characterized by the coexistence of concurring legal orders 

                                                           
174

 !ÃÃÏÒÄÉÎÇ ÔÏ !ÒÔÉÃÌÅ ίɉΫɊ ÏÆ ÔÈÅ 4%5 ȰÔÈÅ ÌÉÍÉÔÓ ÏÆ 5ÎÉÏÎ ÃÏÍÐÅÔÅÎÃÅÓ ÁÒÅ ÇÏÖÅÒÎÅÄ ÂÙ ÔÈÅ principle of 
ÃÏÎÆÅÒÒÁÌ ɉȣɊȱȢ )Î ÁÄÄÉÔÉÏÎȟ !ÒÔÉÃÌÅ ίɉάɊ ÏÆ ÔÈÅ 4%5 ÐÒÏÖÉÄÅÓ ÔÈÁÔ ȰÕÎÄÅÒ ÔÈÅ ÐÒÉÎÃÉÐÌÅ ÏÆ ÃÏÎÆÅÒÒÁÌȟ ÔÈÅ 5ÎÉÏÎ ÓÈÁÌÌ 
act only within the limits of the competences conferred upon it by the Member States in the Treaties to attain 
the objectives set out therein. Competences not conferred upon the Union in the Treaties remain with the 
-ÅÍÂÅÒ 3ÔÁÔÅÓȱȢ 
175

 Three basic groups of EU competences exist: exclusive competences (listed in Article 3 of the TFEU), shared 
competences (listed in Article 4 of the  TFEU) and supporting competences (listed in Article 6 of the TFEU).  
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which may partially overlap (constitutional pluralism), but also by the coexistence of 

concurring regulatory structures which may also partially overlap (administrative 

pluralism). 176 &ÕÒÔÈÅÒÍÏÒÅȟ ÉÔ ÉÓ ÁÓÓÕÍÅÄ ÔÈÁÔ ÔÈÅÒÅ ÉÓ Á ÃÏÎÔÉÎÕÏÕÓ ȰÅÂÂ ÁÎÄ ÆÌÏ×ȱ ÏÆ 

tasks and responsibilities between lower and higher levels of EU administration.177  

To create a typology of the organisational models of the EU multilevel administrative 

arrangements, this study also accepts insights from the concepts of multilevel 

administration 178 and differentiated integration. 179 The multilevel administration 

(MLA) approach perceives the EU administrative order as a variety of arrangements 

situated between the ȰÉÎÄÉÒÅÃÔȱ ÁÎÄ ȰÄÉÒÅÃÔȱ ÓÙÓÔÅÍs of administration. In traditional 

regimes characterized by multilevelness, the higher level actor is expected to 

formulate common policy objectives and preferences which are subsequently applied 

and enforced by the lower level actors in a decentralized manner. This setting 

reflects the tradition al division between the regulatory and implementation (i.e. 

                                                           
176

 See .ÉÃÏ +ÒÉÓÃÈȟ Ȭ4ÈÅ ÐÌÕÒÁÌÉÓÍ ÏÆ ÇÌÏÂÁÌ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÌÁ×ȭȟ European Journal of International Law 17, no. 1 
(2006): pp. 247ɀ278; ,ÕÃÁ ÄÅ ,ÕÃÉÁȟ Ȭ!ÄÍÉÎÉÓÔÒÁÔÉÖÅ ÐÌÕÒÁÌÉÓÍȟ ÈÏÒÉÚÏÎÔÁÌ ÃÏÏÐÅÒÁÔÉÏÎ ÁÎÄ ÔÒÁÎÓÎÁÔÉÏÎÁÌ 
ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÁÃÔÓȭȟ Review of European Administrative Law 5, no. 2 (2012): pp. 17ɀ45; Moritz Hartmann, 
Ȭ!ÄÍÉÎÉÓÔÒÁÔÉÖÅ ÃÏÎÓÔÉÔÕÔÉÏÎÁÌÉÓÍ ÁÎÄ ÔÈÅ ÐÏÌÉÔÉÃÁÌ ÕÎÉÏÎȭȟ German LJ 14 (2013): p. 695; !ÖÂÅÌÊȟ Ȭ#ÏÎÓÔÉÔÕÔÉÏÎÁÌ ÁÎÄ 
!ÄÍÉÎÉÓÔÒÁÔÉÖÅ 0ÌÕÒÁÌÉÓÍ ÉÎ ÔÈÅ %5 3ÙÓÔÅÍ ÏÆ "ÁÎËÉÎÇ 3ÕÐÅÒÖÉÓÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ 86). 
177

 See *ÏÈÎ $Ȣ $ÏÎÁÈÕÅ ÁÎÄ -ÁÒË !Ȣ 0ÏÌÌÁÃËȟ Ȭ#ÅÎÔÒÁÌÉÚÁÔÉÏÎ ÁÎÄ ÉÔÓ ÄÉÓÃÏÎÔÅÎÔÓȡ ÔÈÅ ÒÈÙÔÈÍÓ ÏÆ ÆÅÄÅÒÁÌÉÓÍ ÉÎ 
the United States and the EuroÐÅÁÎ 5ÎÉÏÎȭȟ The Federal Vision: Legitimacy and levels of governance in the United 
States and the European Union 73 (2001): p. 131; Mikhail Filippov, Peter C. Ordeshook, and Olga Shvetsova, 
Designing federalism: A theory of self-sustainable federal institutions (Cambridge University Press, 2004). 
178

 See (ÏÆÍÁÎÎȟ Ȭ-ÁÐÐÉÎÇ ÔÈÅ %ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÐÁÃÅȭ ɉÁÂÏÖÅȟ ÎȢ 170) Morten Egeberg and Jarle Trondal, 
Ȭ7ÈÙ ÓÔÒÏÎÇ ÃÏÏÒÄÉÎÁÔÉÏÎ ÁÔ ÏÎÅ ÌÅÖÅÌ ÏÆ ÇÏÖÅÒÎÍÅÎÔ ÉÓ ÉÎÃÏÍÐÁÔÉÂÌÅ ×ÉÔÈ ÓÔÒÏÎÇ ÃÏÏÒÄÉÎÁÔÉÏÎ ÁÃÒÏÓÓ ÌÅÖÅÌÓ ɉÁÎÄ 
ÈÏ× ÔÏ ÌÉÖÅ ×ÉÔÈ ÉÔɊȡ 4ÈÅ ÃÁÓÅ ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎȭȟ Public Administration (2015). 
179

 See &ÒÁÎË 3ÃÈÉÍÍÅÌÆÅÎÎÉÇȟ $ÉÒË ,ÅÕÆÆÅÎȟ ÁÎÄ "ÅÒÔÈÏÌÄ 2ÉÔÔÂÅÒÇÅÒȟ Ȭ4ÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎ ÁÓ Á ÓÙÓÔÅÍ ÏÆ 
differentiated integration: interdependence, ÐÏÌÉÔÉÃÉÚÁÔÉÏÎ ÁÎÄ ÄÉÆÆÅÒÅÎÔÉÁÔÉÏÎȭȟ Journal of European Public Policy 
22, no. 6 (2015): pp. 764ɀ782; +ÁÔÈÁÒÉÎÁ (ÏÌÚÉÎÇÅÒ ÁÎÄ &ÒÁÎË 3ÃÈÉÍÍÅÌÆÅÎÎÉÇȟ Ȭ$ifferentiated integration in the 
%ÕÒÏÐÅÁÎ 5ÎÉÏÎȡ ÍÁÎÙ ÃÏÎÃÅÐÔÓȟ ÓÐÁÒÓÅ ÔÈÅÏÒÙȟ ÆÅ× ÄÁÔÁȭȟ Journal of European Public Policy 19, no. 2 (2012): pp. 
292ɀ305; Dirk Leuffen, Berthold Rittberger, and Frank Schimmelfennig, Differentiated Integration: Explaining 
Variation in the European Union (Palgrave Macmillan, 2012); Benjamin Leruth and Christopher Lord, 
Ȭ$ÉÆÆÅÒÅÎÔÉÁÔÅÄ ÉÎÔÅÇÒÁÔÉÏÎ ÉÎ ÔÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎȡ Á ÃÏÎÃÅÐÔȟ Á ÐÒÏÃÅÓÓȟ Á ÓÙÓÔÅÍ ÏÒ Á ÔÈÅÏÒÙȩȭȟ Journal of 
European Public Policy 22, no. 6 (2015): pp. 754ɀ763; Benjamin Leruth and Christopher Lord, Differentiated 
Integration in the European Union (Routledge, 2015); ChristopÈÅÒ ,ÏÒÄȟ Ȭ5ÔÏÐÉÁ ÏÒ ÄÙÓÔÏÐÉÁȩ 4Ï×ÁÒÄÓ Á ÎÏÒÍÁÔÉÖÅ 
ÁÎÁÌÙÓÉÓ ÏÆ ÄÉÆÆÅÒÅÎÔÉÁÔÅÄ ÉÎÔÅÇÒÁÔÉÏÎȭȟ Journal of European Public Policy 22, no. 6 (2015): pp. 783ɀ798. 
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application and enforcement) stages of the policy cycle in the EU.180 In recent years, 

this type of EU policy-making process has changed considerably and the emergence 

of new modes of policy application and enforcement can be identified. In some 

instances, EU policies have become increasingly implemented directly and 

autonomously on behalf of the higher level (supranational) administrative actors 

with the sole assistance of lower level (national) administrative actors. In other 

instances, EU policies remain implemented autonomously by the lower level 

administration, but under the oversight of the higher level administration. Finally, 

the application and enforcement of EU policies may be shared between different 

levels of territorial administration. Consequently, there exist different organisational 

models of EU multilevel administration which reflect the degree of control of the 

higher level administration over the process of day-to-day application and 

enforcement of common EU policies across Member Statesȭ jurisdictions.  

As pointed out by Herwig Hofmann, the standard distinction between forms of 

ÅÉÔÈÅÒ ȰÄÉÒÅÃÔȱ ÏÒ ȰÉÎÄÉÒÅÃÔȱ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎ ÈÁÓ ÂÅÃÏÍÅ ÏÆ ÓÍÁÌÌ ÁÎÁÌÙÔÉÃÁÌ ÒÅÌÅÖÁÎÃÅ 

within the EU context .181 This standard distinction  assumes that the EU inherited the 

ȰÉÎÄÉÒÅÃÔȱ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎ ÁÐÐÒÏÁÃÈ ÆÒÏÍ ÃÌÁÓÓÉÃÁÌ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÏÒÇÁÎÉÚÁÔÉÏÎÓȟ ÉÎ 

which policies formulated by international organizations (higher level actors) are 

subsequently implemented by signatory member states alone (lower level actors), 

without any interference from bodies owned by international organizations.182 This 
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 See 3ÃÈÏÌÔÅÎȟ Ȭ-ÉÎÄ ÔÈÅ ÔÒÅÎÄȦ %ÎÆÏÒÃÅÍÅÎÔ ÏÆ %5 ÌÁ× ÈÁÓ ÂÅÅÎ ÍÏÖÉÎÇ ÔÏ Ȭ"ÒÕÓÓÅÌÓȭȭ ɉÁÂÏÖÅȟ ÎȢ 172). 
181

 See (ÏÆÍÁÎÎȟ Ȭ-ÁÐÐÉÎÇ ÔÈÅ %ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÐÁÃÅȭ ɉÁÂÏÖÅȟ ÎȢ 170), p. 667. 
182

 Ibid. , p. 670. 
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arrangement leaves however a considerable room for maneuver for the member 

states (and their administrative agencies) which may result in diverging applications 

across national jurisdictions.183 Among the circumstances most accentuated in order 

ÔÏ ÅØÐÌÁÉÎ ÕÎÅÖÅÎ ÉÍÐÌÅÍÅÎÔÁÔÉÏÎ ÁÒÅ ÔÈÅ ÍÅÍÂÅÒ ÓÔÁÔÅÓȭ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÔÒÁÄÉÔÉÏÎÓȟ 

administrative capacities and political preferences.184 4ÈÅ ȰÉÎÄÉÒÅÃÔȱ ÓÙÓÔÅÍ ÏÆ 

administration grants national administration full authority with regard to the 

implementation (i.e. application and enforcement) of international (or 

supranational) policies. To reduce the possible negative consequences of such a type 

of regulatory fragmentation and to bring more harmonization into the 

ÉÍÐÌÅÍÅÎÔÁÔÉÏÎ ÐÒÏÃÅÓÓȟ ÍÏÒÅ ȰÄÉÒÅÃÔȱ ÆÏÒÍÓ ÏÆ %5 ÁÄÍÉÎÉÓÔÒÁÔÉÏÎ ÈÁÖÅ ÂÅÅÎ 

established over time.  

From the outset provided by the Treaty of Rome, the ȰÄÉÒÅÃÔȱ ÓÙÓÔÅÍ ÏÆ %5 

administr ation was established to manage the core areas of European integration, 

including competition and internal trade, through supranational institutions such as 

the European Commission.185 Gradually, the different fields of public policy have 

developed a range administrative arrangements in-between pure organisational 
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 See /ÌÉÖÅÒ 4ÒÅÉÂȟ Ȭ)ÍÐÌÅÍÅÎÔÉÎÇ ÁÎÄ ÃÏÍÐÌÙÉÎÇ ×ÉÔÈ %5 ÇÏÖÅÒÎÁÎÃÅ ÏÕÔÐÕÔÓȭȟ Living reviews in European 
governance 3, no. 5 (2008): pp. 1ɀ30. 
184

 See %ÌÌÅÎ -ÁÓÔÅÎÂÒÏÅË ÁÎÄ -ÉÃÈÁÅÌ +ÁÅÄÉÎÇȟ Ȭ%ÕÒÏÐÅÁÎÉÚÁÔÉÏÎ "ÅÙÏÎÄ ÔÈÅ 'ÏÏÄÎÅÓÓ ÏÆ &ÉÔȡ $ÏÍÅÓÔÉÃ 0ÏÌÉÔÉÃÓ 
ÉÎ ÔÈÅ &ÏÒÅÆÒÏÎÔΫȭȟ Comparative European Politics 4, no. 4 (2006): pp. 331ɀ354; Paolo Graziano and Maarten Peter 
Vink, Europeanization: New research agendas /  edited by Paolo Graziano and Maarten P. Vink (Basingstoke: 
Palgrave Macmillan, 2007), http://www.loc.gov/catdir/enhancements/fy0662/2006049470-b.html ; Treib, 
Ȭ)ÍÐÌÅÍÅÎÔÉÎÇ ÁÎÄ ÃÏÍÐÌÙÉÎÇ ×ÉÔÈ %5 ÇÏÖÅÒÎÁÎÃÅ ÏÕÔÐÕÔÓȭ ɉÁÂÏÖÅȟ ÎȢ 183). 
185

 See Francesca Bignami and Sabino Cassese, The Administrative Law of the European Union, vol. 1 (JSTOR, 
2004). 
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ÍÏÄÅÌ ÏÆ %5 ȰÉÎÄÉÒÅÃÔȱ ÁÎÄ ȰÄÉÒÅÃÔ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȱȢ186 Therefore, although the 

ÍÏÄÅÌÓ ÏÆ ȰÄÉÒÅÃÔȱ ÁÎÄ ȰÉÎÄÉÒÅÃÔȱ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÁÒÒÁÎÇÅÍÅÎÔÓ ÁÒÅ ÓÔÉÌÌ ÉÍÐÏÒÔÁÎÔ ÔÏ 

classify dominant modes of policy implementation in the EU, they are not meant to 

be seen as purely centralized or decentralized forms of administrative action.187 To 

account for this administrative evolution, two sets of arrangements which represent 

new organisational ÐÁÔÔÅÒÎÓ ÏÆ %5 ȰÄÉÒÅÃÔȱ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎ ÃÁÎ ÂÅ ÉÄÅÎÔÉÆÉÅÄȢ  

4ÈÅ ÆÉÒÓÔ ÉÓ ÁÎ ȰÉÎÔÅÒÇÏÖÅÒÎÍÅÎÔÁÌ %ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȱȟ188 in which higher level 

actors (EU administration) work closely with lower level actors (Member-State 

administrations) partly bypassing national ministries in the pursuit of public 

policies.189 This occurs either because higher level actors need to pool administrative 

resources across EU Member States,190 or because they need support from national 

governments.191 In this setting, lower level actors (national administrative apparatus) 

ÍÁÙ ÏÐÅÒÁÔÅ ÉÎ Á ȰÄÏÕÂÌÅ-ÈÁÔÔÅÄȱ ÍÁÎÎÅÒȟ ÓÅÒÖÉÎÇ ÂÏÔÈ ÁÓ ÐÁÒÔÓ ÏÆ ÍÅÍÂÅÒ ÓÔÁÔÅÓΈ 

structures and as parts of a Union administration.192 Under the second hat, national 
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ÉÎ %ÕÒÏÐÅÁÎ ÎÅÔ×ÏÒËÓȭȟ Public Administration 91, no. 3 (2013): pp. 712ɀ726. 
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administrative structures are directly networked wit h EU institutions and agencies, 

yet not via their ministerial superiors as is typical for indirect administration. 193 The 

trend towards instituting this particular set of organisational arrangement has been 

well-ÃÁÐÔÕÒÅÄ ÂÙ ÔÈÅ ÉÎÃÒÅÁÓÉÎÇ ȰÁÇÅÎÃÉÆÉÃÁÔÉÏÎȱ ÏÆ the EU administrative system. In 

ÔÈÉÓ ÃÏÎÔÅØÔȟ %5 ȰÄÅÃÅÎÔÒÁÌÉÚÅÄȱ ÁÇÅÎÃÉÅÓ ÁÎÄ ÂÏÄÉÅÓ ÈÁÖÅ Á ÐÁÒÔÉÃÕÌÁÒ ÒÏÌÅ ÔÏ ÐÌÁÙ ÉÎ 

areas where the administrative powers of the Member States must be pooled to 

avoid overconcentration of powers at Union level.194 On the other hand, national 

ÁÇÅÎÃÉÅÓ ÏÒÇÁÎÉÚÅÄ ÁÔ ÁÒÍȭÓ ÌÅÎÇÔÈ ÆÒÏÍ ÔÈÅÉÒ ÐÁÒÅÎÔ ÍÉÎÉÓÔÅÒÉÁÌ ÄÅÐÁÒÔÍÅÎÔÓ ÁÒÅ 

ÒÅÇÁÒÄÅÄ ÁÓ ÂÕÉÌÄÉÎÇ ÂÌÏÃËÓ ÏÆ Á ÍÕÌÔÉÌÅÖÅÌ ȰÄÉÒÅÃÔȱ %5 ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȢ195 This 

specific setting constitutes a compromise between functional needs to create more 

regulatory capacity at the EU level in certain areas of public policy and EU Member 

3ÔÁÔÅÓȭ ÒÅÌÕÃÔÁÎÃÅ ÔÏ ÔÒÁÎÓÆÅÒ ÍÏÒÅ ÔÁÓËÓ ÁÎÄ ÃÏÍÐÅÔÅÎÃÅÓ ÔÏ ÔÈÅ %5 ÉÎÓÔÉÔÕÔÉÏÎÓȟ 

agencies and bodies196 which increasingly exercise administrative functions in the 

EU.197 

4ÈÅ ÓÅÃÏÎÄ ÉÓ Á ȰÓÕÐÒÁÎÁÔÉÏÎÁÌ %ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȱȟ198 in which higher level 

actors (EU administration) can pursue public policies without including lower level 

actors (national administration), although these decisions might be influenced by 
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interests communicated by the member-state administrative apparatus, since the 

lower level continues to play a significant role in the domestic implementation  of 

said policies.199 )Î ÔÈÅ ȰÓÕÐÒÁÎÁÔÉÏÎÁÌ %ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȱȟ ÂÙ ÖÉÒÔÕÅ ÏÆ its 

position in hierarchi cal structure, a higher level actor holds the authority to impose 

decisions on lower level actors and is able to determine policy objectives, 

procedures, standards and expectations, but it can never implement  these policies 

on its own.200 4ÈÉÓ ÆÏÒÍ ÏÆ %5 ȰÄÉÒÅÃÔȱ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎ ÃÁÎ ÂÅ ÅÓÔÁÂÌÉÓÈÅÄ ÉÆ ȰÔÈÅ 

implementation by the institutions and other authorities of the Union takes place 

ɉȣɊ ×ÈÅÎ ÔÈÅÒÅ ÉÓ Á ÃÌÅÁÒ ÃÏÎÓÔÉÔÕÔÉÏÎÁÌ ÂÁÓÉÓ ÃÏÎÆÅÒÒÉÎÇ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÆÕÎÃÔÉÏÎÓ ÏÎ 

ÔÈÅ ÁÓ ÓÕÃÈȱȟ201 which includes the European Commission and the European Central 

"ÁÎËȟ ÂÕÔ ÎÏÔ ÎÅÃÅÓÓÁÒÉÌÙ %5 ȰÄÅÃÅÎÔÒÁÌÉÚÅÄȱ ÁÇÅÎÃÉÅÓȢ202 It follows that the concept 

of multilevel administration may be of support to elucidate the foundations, internal 

distribution of tasks and competences and inter-administrative relations between 

administrative actors operating within multilevel arrangements.  

The differentiated integration (DI) approach has been surrounded by a great degree 

of conceptual ambiguity. It does not carry a single name, nor has it a meaning even 

to those which would be commonly agreed on.203 This approach includes notably 
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such concepts as multi-speed Europe, variable geometry Europe, Europe à la carte, 

or EU concentric circles. As such, around 30 forms of differentiated integration were 

identified along three dimensions of time, space and policy content.204 For the 

purposes of this chapter, I will however rely on the most recent approach to 

understand the phenomenon of DI as proposed by Dirk Leuffen, Berthold Rittberger 

and Frank Schimmelfennig.205 This approach considers the DI phenomenon as a 

three-dimensional configuration of supranational authority within the EU 

represented by (i) the level of its centralization, (ii) its functional scope, and (iii) its 

territorial extension. 206 The level of centralization accounts for the allocation of 

decision-making authority to the central level, the functional scope is determined by 

whether the authority is granted over one or more sectors of public policies, and the 

territorial extension expresses the aÕÔÈÏÒÉÔÙȭÓ jurisdictional outreach. In particular, 

the third dimension of the DI concept provides an added value to the conceptual 

framework developed in this chapter since the MLA approach does not capture this 

dimension. 

Based on the specific configurations of those three dimensions, one can distinguish 

vertical and horizontal differentiation s.207 The former refers to the level of 

centralization - that is the outreach of the authoritative decision-making at the 
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central (EU) level, and its functional scope ɀ that is policy coverage limited to single 

or entire range of policies. In terms of the ÏÒÇÁÎÉÓÁÔÉÏÎÁÌ ÄÅÓÉÇÎ ÏÆ %5 ȰÄÉÒÅÃÔȱ 

administration, it follows that the vertical of aspect differentiation is directly 

ÃÏÎÎÅÃÔÅÄ ÔÏ ÔÈÅ ȰÓÕÐÒÁÎÁÔÉÏÎÁÌȱ (as opposed to ȰÉÎÔÅÒÇÏÖÅÒÎÍÅÎÔÁÌȱ) type of 

European administration. Therefore, this dimension of the DI approach may be 

ÄÅÅÍÅÄ ÏÖÅÒÌÁÐÐÉÎÇ ×ÉÔÈ ÔÈÅ -,!ȭÓ ÔÅÎÁÎÔÓȢ /Î ÔÈÅ ÏÔÈÅÒ ÈÁÎÄȟ ÔÈÅ latter 

(horizontal ) differentiation  refers to the territorial extension and reflects the fact 

that many administrative arrangements are not applicable in all EU Member States. 

In terms of the nature of the EU administrative system, it manifests the existence of 

ȰÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÐÌÕÒÁÌÉÓÍȱȟ ÉÎ ×ÈÉÃÈ ÔÈÅÒÅ ÅØÉÓÔÓ ÓÏÍÅ ÁÒÒÁÎÇÅÍÅÎÔÓȟ ÆÒÏÍ ×ÈÉÃh 

some EU Member States may choose to opt-out. Consequently, the concept of 

differentiated integration  may shed some light on the internal distribution of tasks 

and competences and on the territorial applicability of multilevel administrative 

arrangements. 

4.3. Elements of the organisational  design of EU multilevel  

administration  

Based on insights jointly derived from the concepts of federalism, multilevel 

administration and differentiated integration, it is suggested that four specific 

institutional elements may influence the organisational design of a given EU 

administrative arrangement: i) its constitutional foundations, ii) the vertical 

allocation of administrative tasks and competences therein and iii) the 

administrative interrelations between levels, as well as iv) its jurisdictional 
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(territorial) outreach. As a result of a specific configuration of the four 

abovementioned elements, this chapter proposes to differentiate three formal 

models of EU administration, which can be referred to as: i) EU centrifugal 

administration, ii) EU intervention -based administration, and iii) EU centripetal 

administration. Each of those models predicts different configurations of power 

balance between the higher and lower level actors pertaining to a given 

administrative arrangement.  

4.3.1. Constitutional foundations for an EU administrative arrangement  

According to the principle of conferral laid down in Article 5 of the TEU, the Union 

may act only where relevant competences have been explicitly or implicitly 

attribut ed to it. It therefore follows that in order to establish an EU multi -level 

system vested with regulatory capacities at the Union level, there must exist a legal 

basis in the Treaty permit ting supranational intervention in national legal and 

administrative orders and legitimizing the involvement of national administration in 

such a system. In this respect, two types of constitutional benchmarks authorizing 

the creation of such EU multi-level regulatory regimes can be distinguished within  

the Treaties.208  

On the one hand, a Treaty legal basis can directly mandate the establishment of an 

EU multi -level administrative arrangement and directly attribute to the responsible 

unit of Union administration  the corresponding competences necessary to pursue its 
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objectives. Specific Treaty provisions like Articles 105 or 126(7) of the TFEU can be 

interpreted as an explicit constitutional mandate to develop supranational regulatory 

arrangements. Article 105 of the TFEU empowers the Commission to apply the 

5ÎÉÏÎȭÓ ÓÕÂÓÔÁÎÔÉÖe rules on competition in relation to individual enterprises 

operating across the Single Market through a system of cooperation with national 

competition authorities established by the Regulation 1/2003. Article 127(6) of the 

TFEU sets a legislative procedure that authorizes the Council to attribute to the ECB 

competences to carry out certain tasks related to the prudential supervision of credit 

institutions, which has been operationalized through a system of cooperation with 

national competent authorities established by the SSM Regulation.  

/Î ÔÈÅ ÏÔÈÅÒ ÈÁÎÄȟ ÔÈÅ 4ÒÅÁÔÙȭÓ ÇÅÎÅÒÁÌ ÏÒ ÏÂÊÅÃÔÉÖÅ-related legal bases, such as for 

ÅØÁÍÐÌÅ ÔÈÅ ȰÉÎÔÅÒÎÁÌ ÍÁÒËÅÔ ÃÌÁÕÓÅȱ ÅÎÃÁÐÓÕÌÁÔÅÄ ÉÎ !ÒÔÉÃÌÅ ΫΫή, have been 

interpreted as entailing an implicit  mandate which enables the creation of an EU 

multi -level administrative arrangement vested with regulatory capacities at the 

Union level.209 According to Article 114(1) of the TFEU, Union legislators are 

ÅÍÐÏ×ÅÒÅÄ ÔÏ ȰÁÄÏÐÔ ÔÈÅ ÍÅÁÓÕÒÅÓ ÆÏÒ ÔÈÅ ÁÐÐÒÏØÉÍÁÔÉÏÎ ÏÆ ÔÈÅ ÐÒÏÖÉÓÉÏÎÓ ÌÁÉd 

down by law, regulation or administrative action in Member States which have as 

ÔÈÅÉÒ ÏÂÊÅÃÔ ÔÈÅ ÅÓÔÁÂÌÉÓÈÍÅÎÔ ÁÎÄ ÆÕÎÃÔÉÏÎÉÎÇ ÏÆ ÔÈÅ ÉÎÔÅÒÎÁÌ ÍÁÒËÅÔȱȢ  

As recognized by the Court, the above legal basis can be used for the creation of 

administrative regulatory structures at the Union level insofar as the objectives and 

tasks of the unit of Union administration in question are closely linked to the subject 
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matter of existing harmonising legislation, and are "likely to facilitate" the 

application of the harmonising legislation by supporting it and providing a 

framework for its implementation. 210 The functioning of the EU multi -level 

administration created on the basis of Article 114 of the TFEU is subject however to 

constrains imposed by the so-ÃÁÌÌÅÄ Ȱ-ÅÒÏÎÉ ÄÏÃÔÒÉÎÅȱȢ 

!Ô ÉÔÓ ÃÏÒÅȟ ÔÈÅ Ȱ-ÅÒÏÎÉ ÄÏÃÔÒÉÎÅȱ ÅÍÂÏÄÉÅÓ Á ÓÅÔ ÏÆ ÔÈÅ ÌÅÇÁÌ ÒÅÑÕÉÒÅÍÅÎÔÓ 

concerning the admissibility of an attribution of  discretionary competences to units 

of Union administration (notably to EU agencies and bodies) whose creation has not 

been explicitly foreseen by the Treaties (such as EU agencies and bodies created by 

means of Union secondary legislation).211 4ÈÅ Ȱ-ÅÒÏÎÉ $ÏÃÔÒÉÎÅȱ ÐÒÏÈÉÂÉÔÓ such 

attribution of powers, especially in cases in which the use of discretion makes 

possible the execution of actual economic policy of the Union.212 The attribution of 
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discretionary powers to define the policy of the Union in a given field is allowed only 

to units of Union administration designated for this purpose by the Treaties. A unit 

of EU public administration not foreseen by the Treaties may be however 

empowered to adopt legally binding measures of an individual scope as long as its 

powers are not discretionary, in the sense that the exercise of those powers must 

result from the application of a given set of well-defined legal rules to a particular 

factual situation (objective criteria). 213 

In the light of those constitutional constraints, the use of direct or indirect Treaty 

bases to establish an EU multi-level administrative arrangement vested with 

regulatory capacities at the Union level may entail far reaching institutional 

implications regarding the scope and modalities of the exercise of supranational 

competences within that administrative system.214  
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Communities EU:C:1986:328, paras 33 and 36. 
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 See Judgment of 22 January 2014, C-270/12 United Kingdom of Great Britain and Northern Ireland v European 
Parliament and Council of the European Union ("Short-selling case") EU:C:2014:18, para 41. 
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 On those aspects in the context of the creation of the European System of Financial Supervision (which is the 
first EU supranational administrative framework governing financial supervision), see Ȣ #Ȣ!Ȣ 4ÏÕÒÁÙȟ Ȭ%5 
Regulatory Response After the Credit Crisis: Was Article 114 TFEU the right legal basis and does the Meroni 
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4.3.2. Vertical allocation of responsibilities between levels in an EU administrative 

arrangement 

European integration has always been about the transfer of responsibility for the 

pursuit of common public policies from the national to the European level. The 

division of responsibilities, tasks and competences between the higher 

(supranational) and lower (national) level is the key principle governing federally 

organized polities.215 It implies that the policy mandate, understood as a 

combination of responsibility and autonomous decision-making exercised by a 

public agent in order to pursue certain public policy goals,216 is split between higher 

and lower levels ÏÆ ÇÏÖÅÒÎÍÅÎÔ ÏÒ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȢ )Î ÄÏÉÎÇ ÓÏȟ ÉÔ ȰÄÉÓÔÒÉÂÕÔÅÓ ÔÈÅ 

power of government between the center and the regions in such a way that each set 

of governmental institutions has a direct impact on the individual citizens and other 

ÌÅÇÁÌ ÐÅÒÓÏÎÓ ×ÉÔÈÉÎ ÉÔÓ ÁÒÅÁ ÏÆ ÃÏÍÐÅÔÅÎÃÅȱȢ217 However, in federal systems which 

are based upon the rule of law, the competence of the central level (higher level 

actors) to pursue certain public policy tasks and objectives can only be exercised 

when there exists a legal basis to do so. In this sense, allocating the competences 

between both levels is considered as a means to constitutionally define the power 

balance between the higher (central) and lower (peripheral) levels of government 

and administration.  

                                                           
215

 See *ÅÁÎ &ÒÁÎÃÏÉÓ !ÕÂÅÒÔȟ Ȭ4ÒÁÉÔï ÄÅ ÄÒÏÉÔ ÃÏÎÓÔÉÔÕÔÉÏÎÎÅÌ ÓÕÉÓÓÅȭ ɉΫγΰαɊ. 
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 See *ÁËÕÂ 'ÒÅÎȟ Ȭ4ÈÅ ÉÍÐÁÃÔ of the global financial crisis on central banks independence and mandate : cases 
ÏÆ ÔÈÅ 53 &ÅÄȟ ÔÈÅ %#" ÁÎÄ ÔÈÅ "Ï%ȭ ɉ,,- thesis, CEU, 2013), p. 2.  
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 See Geoffrey Sawer, Modern federalism (Carlton, Vic.: Pitman, 1976). 
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!ÌÔÈÏÕÇÈ ÔÈÅ ÔÅÒÍÓ ȰÐÏ×ÅÒȱ ÁÎÄ ȰÃÏÍÐÅÔÅÎÃÅȱ ÁÒÅ ÏÆÔÅÎ ÕÓÅÄ ÉÎÔÅÒÃÈÁÎÇÅÁÂÌÙ ÉÎ 

different contexts, they are not equivalent, but rather constitute two sides of the 

same coin. While power refers to the capability of a public actor (e.g. government, 

administrative authority) to pursue public policies, the notion of competence refers 

to the reasons and limits to apply powers.218 As a consequence, there may exist 

multilevel structures  which favor either higher or lower level actors in terms of 

power balance, also providing checks and balances for the authority migration, 

either upwards or downwards. 

4.3.3. Administrative interactions between levels in an EU administrative 

arrangement 

The notiÏÎ ÏÆ ȰÌÅÖÅÌȱ ÒÅÆÅÒÓ ÔÏ ÔÈÅ ÅØÉÓÔÅÎÃÅ ÏÆ ÓÅÐÁÒÁÔÅ ÁÎÄ ÒÅÌÁÔÉÖÅÌÙ ÉÎÄÅÐÅÎÄÅÎÔ 

sets of administrative units with their own rules, apparatus, and financial 

resources.219 As the EU administration has evolved beyond the architecture of the 

modern state, a higher (Union) level of administration is built upon existing national 

structures by adding the administrative capacities of EU institutions, agencies or 

bodies.220 While the EU administration has often been referred to as a powerful 

Eurocratic machinery in national political debates, existing research has drawn a 

more nuanced picture and emphasized the interrelations and power sharing 

                                                           
218

 See ArthÕÒ "ÅÎÚ ÁÎÄ #ÈÒÉÓÔÉÎÁ :ÉÍÍÅÒȟ Ȭ4ÈÅ %5ȭÓ ÃÏÍÐÅÔÅÎÃÅÓȡ 4ÈÅ ȬÖÅÒÔÉÃÁÌȭÐÅÒÓÐÅÃÔÉÖÅ ÏÎ ÔÈÅ ÍÕÌÔÉÌÅÖÅÌ 
ÓÙÓÔÅÍȭȟ Living reviews in European governance Vol. 5, No. 1 (2010). 
219

 See 4ÒÏÎÄÁÌ ÁÎÄ "ÁÕÅÒȟ Ȭ#ÏÎÃÅÐÔÕÁÌÉÚÉÎÇ ÔÈÅ %ÕÒÏÐÅÁÎ ÍÕÌÔÉÌÅÖÅÌ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÏÒÄÅÒȡ ÃÁÐÔÕÒÉÎÇ ÖÁÒÉÁÔÉÏÎ ÉÎ 
ÔÈÅ %ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÙÓÔÅÍȭ ɉÁÂÏÖÅȟ ÎȢ ίɊ. 
220

 See  "ÅÎÚȟ Ȭ%ÕÒÏÐÅÁÎ ÐÕÂÌÉÃ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎ ÁÓ Á ÍÕÌÔÉÌÅÖÅÌ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȡ Á ÃÏÎÃÅÐÔÕÁÌ ÆÒÁÍÅ×ÏÒËȭ ɉÁÂÏÖÅȟ ÎȢ 
166). 
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between European and national bureaucracies.221 In particular, due to the lack of the 

ȰÓÔÁÔÅ ÃÁÐÁÃÉÔÉÅÓȱ ÏÎ ÔÈÅ 5ÎÉÏÎȭÓ ÓÉÄÅȟ the EU administration cannot operate as a 

ÆÕÌÌÙ ÉÎÄÅÐÅÎÄÅÎÔ ÏÒÇÁÎÉÓÁÔÉÏÎÁÌ ÓÔÒÕÃÔÕÒÅȟ ÂÕÔ ÒÁÔÈÅÒ ÃÏÎÓÔÉÔÕÔÅÓ Á ȰÆÕÓÉÏÎȱ ÏÆ 

national and European administrative apparatus.222 This necessarily implies that the 

pursuit of administrative tasks conferred upon the Union is carried out in a close 

cooperation among higher level bureaucrats based in EU institutions, agencies and 

bodies and their lower level equivalents in national ministries or agencies.223 

.ÁÔÉÏÎÁÌ ÐÕÂÌÉÃ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎ ÒÅÍÁÉÎÓ ȰÓÔÒÉÃÔÌÙ ÁÎ ÁÒÅÁ ÏÆ ÎÁÔÉÏÎÁl sovereignty, 

there cannot be any European policy since there is no community competence in this 

ÁÒÅÁȱȢ224 This paradoxical mix of independence and interdependence raises a delicate 

question concerning the modes of the interactions between higher and lower level 

actors in terms of the ability of the former to steer the application and enforcement 

of supranational public policies by the latter . In this context, Article 4 of the TFEU 

obliges the Union and the Member States to cooperate sincerely and assist each 

other when carrying out tasks which flow from the Treaties. This also applies to 

interactions between the higher Union level and the lower Member State level 

administrations. In addition, in some policy areas the duty to cooperate loyally is 

further backed by powers allowing the Union -level to impose coercive measures in 
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 Ibid.  
222

 See 7ÏÌÆÇÁÎÇ 7ÅÓÓÅÌÓȟ Ȭ"ÅÁÍÔÅÎÇÒÅÍÉÅÎ ÉÍ %5-Mehrebenensystemɂ&ÕÓÉÏÎ ÖÏÎ !ÄÍÉÎÉÓÔÒÁÔÉÏÎÅÎȩȭȟ ÉÎ 
Europäische Integration (Springer, 2003), pp. 353ɀ383. 
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 See Christoph Knill, The Europeanisation of national administrations: Patterns of institutional change and 
persistence (Cambridge University Press, 2001); %ÇÅÂÅÒÇ ÁÎÄ 4ÒÏÎÄÁÌȟ Ȭ!ÇÅÎÃÉÆÉÃÁÔÉÏÎ ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎ 
Administration: ConneÃÔÉÎÇ ÔÈÅ $ÏÔÓȭ ɉÁÂÏÖÅȟ ÎȢ196). 
224

 See Michel Mangenot, Gérard Druesne, and Claude Wiseler, Public Administrations and Services of General 
Interest: What kind of Europeanisation? (European Institute of Public Administration Maastricht, 2005) , p. 4. 
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case of non-compliance by the national level (such as instructions or 

conditionality). 225  

4.3.4. Jurisdictional outreach of an EU administrative arrangement 

The EU administration usually operates and is managed on the basis of European 

principles, rules and regulations uniformly enforced across the Member States.226 In 

certain cases, there may however be a situation in which the jurisdiction of a new 

supranational regulatory administrative framework applies to fewer than 28 EU 

Member States. Such a state of affairs can be described as EU differentiated 

integration. This encapsulates a tension between two diverging moves: unity and 

differentiation. The first reflects the reinforcement of the administr ative capacity of 

the EU as a whole, and the second, the creation of administrative arrangements 

applicable to a subset of EU Member States only (i.e. euro area Member States). As a 

result, the administrative structures of all Member States do not participate 

simultaneously in all components of EU administrative machinery. The co-existence 

of different administrative disciplines covering different sets of EU Member States 

may raise uneasy legal issues in the future. In particular, different EU capacities 

available within corresponding administrative arrangements are likely to develop 

different administrative practices, techniques, regulatory strategies and 
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 See %ÖÁ 'Ȣ (ÅÉÄÂÒÅÄÅÒȟ Ȭ3ÔÒÕÃÔÕÒÉÎÇ ÔÈÅ %ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÐÁÃÅȡ ÐÏÌÉÃÙ ÉÎÓÔÒÕÍÅÎÔÓ ÏÆ ÍÕÌÔÉ-level 
ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȭȟ Journal of European Public Policy 18, no. 5 (2011): pp. 709ɀ727. 
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 See &ÒÁÎÃÉÓÃÏ #ÁÒÄÏÎÁȟ Ȭ#ÉÖÉÌ ÓÅÒÖÉÃÅÓ ÆÏÒ ÔÈÅ %ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÐÁÃÅȭȟ Public Management Forum 2 
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accountability instruments. 227 Importantly, this raises a question of appropriate 

balance between the unity and differentiation of the EU administrative system as a 

×ÈÏÌÅȟ ÉÎÃÌÕÄÉÎÇ ÔÈÅ ȰÍÉÎÉÍÕÍ ÄÅÇÒÅÅ ÏÆ ÕÎÉÔÙȱ ×ÈÉÃÈ ÉÓ ÎÅÅÄÅÄ ÔÏ ÅÎÓÕÒÅ ÉÔÓ 

smooth and robust operation.228 

4.4. Organisational  models of EU multilevel  administration  

4.4.1. EU centrifugal administration  

This organisational pattern can be described as an EU administrative arrangement, 

in which the distribution of responsibilities between the higher and lower levels in a 

certain area of public policies leans towards Member State administration rather 

than towards the Union one. Conceptually, it can be classified as the closest 

equivalent to the traditional design of EU multilevel regimes, in which the higher 

level (supranational) actor formulates public policies applicable within them and the 

lower level (national) actors are responsible for their decentralized implementation 

(application and enforcement). In administrative sciences scholarship, this is known 

ÁÓ ÔÈÅ ȰÉÎÔÅÒÇÏÖÅÒÎÍÅÎÔÁÌ %ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȱ ÏÒ ÔÈÅ Ȱ%5 ÉÎÄÉÒÅÃÔ 

ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȱȢ229 
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This administrati ve arrangement is faced with inherent centrifugal pressures and 

dilemmas at the lower level,230 ×ÈÉÃÈ ÁÒÅ ÒÅÆÌÅÃÔÅÄ ÉÎ Á ÓÙÓÔÅÍÉÃ ÔÅÎÄÅÎÃÙ ÔÏ ȰÐÕÌÌ 

ÁÐÁÒÔ ÍÅÍÂÅÒ ÓÔÁÔÅÓȟ ÔÏ ÔÈÅ ÐÏÉÎÔ ×ÈÅÒÅ ÔÈÅ ÆÅÄÅÒÁÌ ÓÙÓÔÅÍ ÆÒÁÇÍÅÎÔÓȱȟ ÁÎÄ ×ÈÉÃÈ 

may reduce the authority of tÈÅ 5ÎÉÏÎȭÓ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÃÅÎÔÅÒȢ231  

In organisational terms, higher level actors are vested with power to formulate 

ÃÏÍÍÏÎȟ ȰÓÕÐÒÁÎÁÔÉÏÎÁÌȱ ÐÕÂÌÉÃ ÐÏÌÉÃÉÅÓ ÉÎ Á ÇÉÖÅÎ ÁÒÅÁȟ ÂÕÔ ÔÈÅÉÒ ÓÙÓÔÅÍÉÃ ÐÏÓÉÔÉÏÎ 

is rather weak. They have limited possibilities to formally steer the implementation 

of these policies by lower (national) level actors since direct application and 

enforcement remains the responsibility of the latter. They may however use 

persuasive techniques such as issuing guidance, application guides, communications 

and other soft law instruments to steer the behaviour of the lower level actors, who 

retain core decision-making powers characteristic to a particular public policy field. 

4ÈÅÙ ÅÎÊÏÙ ȰÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÏÖÅÒÅÉÇÎÔÙȱ ÁÓ ÔÈÅ ÅÍÁÎÁÔÉÏÎÓ ÏÆ %5 -ÅÍÂÅÒ 3tates and 

the possibilities of the higher level (the Union) administration to control how 

specific public policies are implemented by the lower level (state) administration are 

ÌÉÍÉÔÅÄȢ 2ÁÔÈÅÒ ÔÈÁÎ ÏÐÅÒÁÔÉÎÇ ÉÎ ÔÈÅ ȰÓÈÁÄÏ× ÏÆ ÈÉÅÒÁÒÃÈÙȱȟ ÌÏ×ÅÒ ÌÅÖÅÌ ÁÃÔÏÒÓ find 

themselves in more peer-to-peer inter-administrative relationships vis-à-vis higher 

level actors.  
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 See 4ÒÏÎÄÁÌȟ Ȭ0ÕÂÌÉÃ !ÄÍÉÎÉÓÔÒÁÔÉÏÎ ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ γγ). 
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 See 2Ȣ $ÁÎÉÅÌ +ÅÌÅÍÅÎȟ Ȭ"ÕÉÌÔ ÔÏ ÌÁÓÔȩ 4ÈÅ ÄÕÒÁÂÉÌÉÔÙ ÏÆ %5 ÆÅÄÅÒÁÌÉÓÍȭȟ Making History: European Integration 
and Institutional Change at Fifty 8 (2007): p. 51. 
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To promote compliance with supranational policies, higher level actors are likely to 

ÁÄÏÐÔ ÔÈÅ ȰÍÅÄÉÁÔÉÎÇȱ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎ ÁÐÐÒÏÁÃÈ232 rather than developing legally 

binding ordinances and operational rules for national administrations. Since higher 

ÌÅÖÅÌ ÁÃÔÏÒÓȭ ÐÏÓÓÉÂÉÌÉÔÉÅÓ ÔÏ ÁÄÏÐÔ ȰÃÏÍÍÁÎÄ ÁÎÄ ÃÏÎÔÒÏÌȱ ÁÐÐÒÏÁÃÈÅÓ ÁÒÅ ÌÉÍÉÔÅÄȟ 

they will take a more pragmatic and informal orientation, leaving room for 

bargaining in light of individual circumstances. 233  

4.4.2. EU intervention -based administration  

This organisational pattern can be described as an EU administrative arrangement in 

which the distribution of responsibilities between the higher and lower level actors 

in a certain area of public policies is relatively balanced. At its discretion, Union level 

administration may however unilaterally shift the power balance towards the higher 

level by assuming direct application and/or enforcement in emergency situations, 

especially where any of the elements of national implementation fails.234 It does not 

have an equivalent amongst the types of EU multilevel administration distinguished 

by administrative science scholarship, thus the closest conceptual equivalent would 

constiÔÕÔÅ Á ÔÉÅÒ ÂÅÔ×ÅÅÎ ÔÈÅ ȰÉÎÔÅÒÇÏÖÅÒÎÍÅÎÔÁÌȱ ÁÎÄ ȰÓÕÐÒÁÎÁÔÉÏÎÁÌȱ %ÕÒÏÐÅÁÎ 
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 See 3ÃÈÏÌÔÅÎȟ Ȭ-ÉÎÄ ÔÈÅ ÔÒÅÎÄȦ %ÎÆÏÒÃÅÍÅÎÔ ÏÆ %5 ÌÁ× ÈÁÓ ÂÅÅÎ ÍÏÖÉÎÇ ÔÏ Ȭ"ÒÕÓÓÅÌÓȭȭ ɉÁÂÏÖÅȟ ÎȢ 172). 
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administration. 235 This study proposes ÔÏ ÒÅÆÅÒ ÔÏ ÉÔ ÁÓ ÔÈÅ ȰÉÎÔÅÒÖÅÎÔÉÏÎ-based 

%ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȱȢ236 

In organisational terms, higher level administration retains power to formulate 

ÃÏÍÍÏÎȟ ȰÓÕÐÒÁÎÁÔÉÏÎÁÌȱ ÐÕÂÌÉÃ ÐÏÌÉÃÉÅÓ ÉÎ Á ÇÉÖÅÎ ÁÒÅÁ ÁÃÒÏÓÓ ÔÈÅ ×ÈÏÌÅ %5ȟ ÂÕÔ ÉÔÓ 

systemic position is rather moderately strong. The higher level has limited 

possibilities to steer the implementation of these policies by lower (national) level 

ÁÄÍÉÎÉÓÔÒÁÔÉÏÎ ÂÙ ÍÅÁÎÓ ÏÆ ÄÉÒÅÃÔ ÃÏÎÔÒÏÌȢ ,Ï×ÅÒ ÌÅÖÅÌ ÁÃÔÏÒÓ ÅÎÊÏÙ ȰÁÄÍÉÎÉÓÔÒÁÔÉÖÅ 

ÓÏÖÅÒÅÉÇÎÔÙȱ ÁÓ ÔÈÅ ÅÍÁÎÁÔÉÏÎÓ ÏÆ %5 -ÅÍÂÅÒ 3ÔÁÔÅÓȟ ÂÕÔ ÔÈÅÒÅ ÅØÉÓÔ ÐÏÓÓÉÂÉÌÉÔÉÅÓ ÏÆ 

administrative intervention by th e Union regarding the ways in which  specific public 

policies are carried out by means of binding instructions or procedural regulations. 

4ÈÅ 5ÎÉÏÎȭÓ ÉÎÔÅÒÖÅÎÉÎÇ ÓÔÙÌÅÓ ÍÁÙ ÂÅ ÃÈÁÒÁÃÔÅÒÉÚÅÄ ÂÙ rather adversarial interaction 

patterns, whereas their consensual relations with lower level actors will be 

predominantly mediating in nature. 237 At the highest level of escalation, there will be 

ÁÌÓÏ ȬÎÕÃÌÅÁÒ ÏÐÔÉÏÎÓȭ ÁÔ the ÈÉÇÈÅÒ ÌÅÖÅÌ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȭÓ ÄÉÓÐÏÓÁÌȟ ×ÈÏÓÅ ÁÃÔÉÖÁÔÉÏÎ 

would tip  the equilibrium of powers wit hin the regime in favor of the high level 

actor. 
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Convergence or diversity (1995): pp. 333ɀ372; Knill,  The Europeanisation of national administrations: Patterns of 
institutional change and persistence (above, n. 223). 
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4.4.3. EU centripetal multilevel  administration  

This organisational pattern can be described as an arrangement in which the 

distribution of responsibilities between the higher and lower level in a certain area of 

public policies leans towards the Union administration rather than towards the 

-ÅÍÂÅÒ 3ÔÁÔÅÓȭȢ #ÏÎÃÅÐÔÕÁÌÌÙȟ Ét can be classified as an exception to the traditional 

design of EU multilevel regimes, in which the higher level (supranational) actor 

formulates public policies and the lower level (national) actors are responsible for 

their decentralized implementation (application and enforcement).238 In this case, 

the higher level (the Union) is heavily involved in both the formulation and 

implementation of public policies across EU Member States. In administrative 

sciences scholarship, this ÉÓ ËÎÏ×Î ÁÓ ÔÈÅ ȰÓÕÐÒÁÎÁÔÉÏÎÁÌ %ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȱȟ 

ÏÒ ÔÈÅ Ȱ%5 ÄÉÒÅÃÔ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȱȢ239 This arrangement is characterized by a 

tendency to tip the ÉÎÔÅÒÎÁÌ ÐÏ×ÅÒ ÂÁÌÁÎÃÅ ÔÏ×ÁÒÄÓ ÔÈÅ 5ÎÉÏÎȭÓ ÌÅÖÅÌ ÂÙ ÒÅÄÕÃÉÎÇ ÔÈÅ 

autonomy of the EU Member Statesȭ administrative structures in a longer term.240  

In organisational terms, the systemic position of the higher level administration is 

ÓÔÒÏÎÇȢ  )Ô ÈÁÓ ÎÏÔ ÏÎÌÙ ÐÏ×ÅÒ ÔÏ ÆÏÒÍÕÌÁÔÅ ÃÏÍÍÏÎȟ ȰÓÕÐÒÁÎÁÔÉÏÎÁÌȱ ÐÕÂÌÉÃ ÐÏÌÉÃÉÅÓ 

in a given policy area, but also to apply and enforce these policies directly or to 

formally steer their implementation by lower (national) level administration by 

means of binding instructions and procedural regulation. Lower level actors are 

                                                           
238

 For a long time the Union level was expected to be involved in only certain areas of public policies such as EU 
competition policies.  
239

 See "ÅÎÚȟ Ȭ%ÕÒÏÐÅÁÎ ÐÕÂÌÉÃ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎ ÁÓ Á ÍÕÌÔÉÌÅÖÅÌ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȡ Á ÃÏÎÃÅÐÔÕÁÌ ÆÒÁÍÅ×ÏÒËȭ ɉÁÂÏÖÅȟ ÎȢ 
166). 
240

 See +ÅÌÅÍÅÎȟ Ȭ"ÕÉÌÔ ÔÏ ÌÁÓÔȩ 4ÈÅ ÄÕÒÁÂÉÌÉÔÙ ÏÆ %5 ÆÅÄÅÒÁÌÉÓÍȭ ɉÁÂÏÖÅȟ ÎȢ231). 
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expected to assist higher level actors in the exercise of their tasks and competences 

and have limited autonomous decision-making powers. They find themselves in a 

rather subordinated and auxiliary position vis-à-vis higher level actors. In this 

context, the principles of direct effect and primacy of the Union law set aside the 

principle of respect for national constitutional/administrative identity and full 

national administrative autonomy. 241  

To promote compliance with supranational policies, higher level actors tend to rely 

on their  own resources and to ÁÄÏÐÔ ÔÈÅ ȰÅÎÆÏÒÃÉÎÇ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȱ approach.242 

They do so by adopting sector-specific ordinances (regulations) for national 

administrative structures and operational rules on how to perform particular tasks 

within the multi -level system.243 4ÈÅÓÅ ÏÒÄÉÎÁÎÃÅÓ ÍÁÙ ÉÎÃÌÕÄÅ ÅØÐÌÉÃÉÔ ȰÉÎÔÅÎÔÉÏÎÁÌ 

binding or non-binding rules that about administrative functions, structure, 

ÏÒÇÁÎÉÚÁÔÉÏÎȟ ÐÒÁÃÔÉÃÅÓ ÁÎÄ ÂÅÈÁÖÉÏÕÒȱ ÏÒ ÉÍÐÌÉÃÉÔ ȰÕÎÉÎÔÅÎÔÉÏÎÁÌ ÂÙÐÒÏÄÕÃÔÓ ÏÆ 

realizing policy goals whose implementation entails adaptations of domestic 

ÁÄÍÉÎÉÓÔÒÁÔÉÏÎÓȱȢ244 AlthouÇÈ ÌÏ×ÅÒ ÌÅÖÅÌ ÁÃÔÏÒÓ ÒÅÔÁÉÎ ȰÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÏÖÅÒÅÉÇÎÔÙȱ 

as the emanations of EU Member States, they are also deployed at higher level 

ÁÃÔÏÒÓȭ ÄÉÓÐÏÓÁÌ ÉÎ ÐÕÒÓÕÉÔ ÏÆ ÓÐÅÃÉÆÉÃ ÐÕÂÌÉÃ ÐÏÌÉÃÉÅÓȢ 4ÈÅ ÌÏ×ÅÒ ÌÅÖÅÌ ÁÃÔÏÒÓ ÏÐÅÒÁÔÅ ÉÎ 

the shadow of hierarchy, which however does not necessarily entail that higher level 

                                                           
241

 See (ÅÉÄÂÒÅÄÅÒȟ Ȭ3ÔÒÕÃÔÕÒÉÎÇ ÔÈÅ %ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÐÁÃÅȡ ÐÏÌÉÃÙ ÉÎÓÔÒÕÍÅÎÔÓ ÏÆ ÍÕÌÔÉ-level 
ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ 100), p. 721. 
242

 See +ÎÉÌÌ ÁÎÄ 'ÒÏÈÓȟ Ȭ!ÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÔÙÌÅÓ ÏÆ %5 ÉÎÓÔÉÔÕÔÉÏÎÓȭ ɉÁÂÏÖÅȟ ÎȢ 232). 
243

 See (ÅÉÄÂÒÅÄÅÒȟ Ȭ3ÔÒÕÃÔÕÒÉÎÇ ÔÈÅ %ÕÒÏÐÅÁÎ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÐÁÃÅȡ ÐÏÌÉÃÙ ÉÎÓÔÒÕÍÅÎÔÓ ÏÆ ÍÕÌÔÉ-level 
ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ 100), p. 713. 
244

 Ibid. , p. 712. 
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actors do not use other interaction techniques in inter-administrative relation s other 

than command and control, such as persuasion.  

Organisational  

model  
Main features  

Conceptual 

equivalents  

EU centripetal  

administration  

Operational primacy of higher (EU) level 

administration over lower (national) level 

administration in terms of supranational policies 

implementation across participating EU Member 

States. 

Ȱsupranational 

European 

ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȱ, EU 

direct 

administration  

EU centrifugal  

administration  

Operational primacy of lower (national) level 

administration over higher (EU) level 

administration in terms of supranational policies 

implementation across participating EU Member 

States. 

ȰÉntergovernmental 

European 

ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȱȟ %5 

indirect 

administration  

EU intervention -

based 

administration  

Operational primacy of lower level administration 

over higher level administration in terms of 

supranational policies implementation across 

participating EU M ember States, which can be 

changed by unilateral action of the latter in 

particular circumstances. 

between 

Ȱsupranational 

European 

ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȱ and 

ȰÉÎÔÅÒÇÏÖÅÒÎÍÅÎÔÁÌ 

European 

ÁÄÍÉÎÉÓÔÒÁÔÉÏÎȱ 

Figure 5 Analytical tools for the inquiry on the organisational design of the SSM 
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CHAPTER σ 

Operation al design  of EU multilevel  

administration  

5.1. Introductory remarks  

This dissertation deems the operational design of a given EU multilevel  

administrative arrangement to be the second structural condition which influences 

ÔÈÅ ÌÏ×ÅÒ ÌÅÖÅÌ ÁÃÔÏÒȭs likelihood to comply with the policy preferences and 

objectives of the higher level actor pertaining to that arrangement. This structural 

condition i s primarily related to the functioning  of internal  mechanisms designed to 

address possibly conflicting preferences and objectives of both actors. Under the 

assumptions of the Enforcement hypothesis, the operational design of a given 

multilevel  regime should provide credible capacity for the higher level actorȭÓ ÃÏÎÔÒÏÌ 

over the lower level actorȭÓ ÁÃÔÉÏÎÓ ÉÎ ÏÒÄÅÒ ÔÏ ÉÎÃÒÅÁÓÅ ÌÅÖÅÌ ÏÆ the formal top-

bottom compliance expectation. On the other hand, the Management Hypothesis 

assets that operational design of a given multilevel  regime should ensure credible 

cooperation capacity between the higher and lower level actors in order positively 

influence the formal top-down compliance expectation. 

Against this backdrop, the purpose of this chapter is to explain why the Principal-

Agent approach is a suitable analytical framework to study internal mechanisms 

designed to address possibly conflicting preferences and objectives of between the 

higher level (the principal) and lower level (the actor) actors operating in a 
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multilevel  context. This exercise is necessary to proceed to the second step in the 

testing of the Enforcement and Management hypotheses in respect to the 

subsystems of SSM Direct and Indirect Supervision conducted in chapter six. 

5.2. The Principal -Agent  perspective  on top -bottom compliance  

This section advocates that the Principal-Agent framework, which is an analytical 

device for the application of the agency theory,245 is a suitable approach to conduct 

the analysis of two following operational aspects of multilevel administrative 

arrangements: the capacity for the higher level actor control over the lower level 

actor, and the capacity for cooperation between them. It starts with the presentation 

of the origins and assumptions of the agency theory, and of two different Principal-

Agent perspectives (II.4.2). Subsequently, it  reviews the applications of Principal-

Agent models to the analysis of politico-administrative phenomena in national, 

supranational and international contexts (II.4.3).  

5.2.1. Origins 

The foundations of the agency theory are linked to the emergence of the school of 

ȰÎÅ× ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÅÃÏÎÏÍÉÃÓȱ.246 This school was a direct response to the inability to 

recognize the importance of the structural (or institutional) context for economic 

                                                           
245

 )Ô ÉÓ ÁÌÓÏ ÒÅÆÅÒÒÅÄ ÔÏ ÁÓ ÔÈÅ ȰÄÅÌÅÇÁÔÉÏÎ ÔÈÅÏÒÙȱȢ 
246

 4ÈÅ ÔÅÒÍ ȰÎÅ× ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÅÃÏÎÏÍÉÃÓȱ ×ÁÓ ÃÏÉÎÅÄ ÂÙ /ÌÉÖÅÒ 7ÉÌÌÉÁÍÓÏÎȟ ÓÅÅ Oliver E. Williamson, Markets 
and Hierarchies: A study in the Economics of Internal Organization (New York: Free Press, 1975); Oliver E. 
WÉÌÌÉÁÍÓÏÎȟ Ȭ! ÃÏÍÐÁÒÉÓÏÎ ÏÆ ÁÌÔÅÒÎÁÔÉÖÅ ÁÐÐÒÏÁÃÈÅÓ ÔÏ ÅÃÏÎÏÍÉÃ ÏÒÇÁÎÉÚÁÔÉÏÎȭȟ Journal of Institutional and 
Theoretical Economics (JITE)/Zeitschrift für die gesamte Staatswissenschaft (1990): pp. 61ɀ71. In addition to the 
agency theory, the school consists of three other branches: transaction costs theory, property rights theory and 
public choice theory. These strands are however not in the analytical focus of this study. In political science, 
ÐÕÂÌÉÃ ÃÈÏÉÃÅ ÔÈÅÏÒÙ ÈÁÓ ÂÅÅÎ ÁÐÐÌÉÅÄ ÁÓ Á ȬÔÈÉÎȭ ÒÁÔÉÏÎÁÌÉÓÔ approach that minimizes the importance of 
institutions.  
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activity by traditional neoclassical economic accounts.247 In essence, new 

institutional economics rests on two pillars: (i) any activity (whenever economic, 

political, professional or private) of actors operating in a given setting is informed by 

ȰÂÏÕÎÄÅÄ ÒÁÔÉÏÎÁÌÉÔÙȱ,248 which however is not open-ended, but (ii) constrained by a 

specific institutional context. 249 By virtue of these basic assumptions, the new 

institutional economics school has become an interdisciplinary academic 

powerhouse combining economics, law, organization theory, political science, 

sociology and anthropology to understand social, political and commercial 

institutions. 250 The economic accounts of the agency theory typically explore the 

relations between company management and its shareholders, between managers 

and workers, between retailers and suppliers, between acquisition and diversification 

strategies or between ownership and financing structures.251  

Although originally developed to explain economic phenomena, the analytical tools 

offered by the agency theory ×ÅÒÅ ȰÎÅÉÔÈÅÒ ÂÙ ÎÁÔÕÒÅÓ ÎÏÒ ÂÙ ÄÅÆÉÎÉÔÉÏÎȱ ÓÏÌÅÌÙ 

                                                           
247

 The roots for neoclassical economics accounts can be traced back to the works of Adam Smith and David 
Ricardo. See !ÄÁÍ 3ÍÉÔÈȟ Ȭ!Î )ÎÑÕÉÒÙ ÉÎÔÏ ÔÈÅ .ÁÔÕÒÅ ÁÎÄ #ÁÕÓÅÓ ÏÆ ÔÈÅ 7ÅÁÌÔÈ ÏÆ .ÁÔÉÏÎÓ ÖÏÌȢ άȭ ɉΫαβΰɊ; David 
Ricardo, On the principles of political economy, and taxation (John Murray, 1821). 
248

 4ÈÅÉÒ ÒÁÔÉÏÎÁÌÉÔÙ ÉÓ ȬÂÏÕÎÄÅÄȭ ÂÅÃÁÕÓÅ ÏÆ ÁÃÃÏÍÐÁÎÙÉÎÇ ÕÎÃÅÒÔÁÉÎÔÙȢ 4ÈÉÓ ÆÏÌÌÏ×Ó 3ÉÍÏÎȭÓ ÉÎÔÅÒÐÒÅÔÁÔÉÏÎ ÏÆ Á 
ÈÕÍÁÎ ÁÃÔÉÏÎ ÁÓ ȰÉÎÔÅÎÄÅÄÌÙ ÒÁÔÉÏÎÁÌȟ ÂÕÔ ÏÎÌÙ ÌÉÍÉÔÅÄÌÙ ÓÏȱȢ 3ÅÅ Herbert A. Simon, Administrative behavior 
(Simon and Schuster, 2013). 
249

 0ÅÔÅÒ +ÌÅÉÎ ÄÉÓÔÉÎÇÕÉÓÈÅÓ ÂÅÔ×ÅÅÎ ÔÈÅ ÂÁÃËÇÒÏÕÎÄ ÃÏÎÓÔÒÁÉÎÔÓȟ ÏÒ ȰÒÕÌÅÓ ÏÆ ÔÈÅ ÇÁÍÅȱȟ ÔÈÁÔ ÇÕÉÄÅ ÉÎÄÉÖÉÄÕÁÌÓȭ 
behaviour) and institutional arrangements (specific guidelines designed by partners to facilitate particular 
interactions), see 0ÅÔÅÒ 'Ȣ +ÌÅÉÎȟ Ȭ.Å× ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÅÃÏÎÏÍÉÃÓȭ ɉάΪΪΪɊ. On the classic definition of the 
ÉÎÓÔÉÔÕÔÉÏÎÓ ÁÓ ȬÒÕÌÅÓ ÏÆ ÔÈÅ ÇÁÍÅȭȟ ÓÅÅ North, Institutions, institutional change and economic performance (above, 
n. 159). 
250

 It has developed into three main branches: transaction cost theory, property rights theory and already 
mentioned agency theory. 
251

 For a brief overview of economic applications, see +ÁÔÈÌÅÅÎ -Ȣ %ÉÓÅÎÈÁÒÄÔȟ Ȭ!ÇÅÎÃÙ ÔÈÅÏÒÙȡ !Î ÁÓÓÅÓÓÍÅÎÔ ÁÎÄ 
ÒÅÖÉÅ×ȭȟ Academy of management review 14, no. 1 (1989): pp. 57ɀ74. 
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restricted to the economic domain.252 As noted by Terry Moe, there were no 

impediments to apply them to explore the intricacies of politico -administrative 

relations: 

Ȱ$ÅÍÏÃÒÁÔÉÃ ÐÏÌÉÔÉÃÓ ÉÓ easily viewed in Principal-Agent terms. Citizens are 

principals, politicians are their agents. Politicians are principals, bureaucrats 

are their agents. Bureaucratic superiors are principals, bureaucratic 

subordinates are their agents. The whole of politics is therefore structured by a 

chain of Principal-Agent relationships, from citizen to politician, from 

politician to bureaucratic superior, from bureaucratic superior to bureaucratic 

subordinate and on down the hierarchy of government to the lowest-level 

bureaucrats who actually deliver the services directly to the citizens.ȱ253 

In the realm of political science, the usefulness of the agency theory has been 

recognized as early as in the mid-1980s when a growing number of rational choice 

scholars started to draw fruitful analytical tools 254 derived from the new institutional 

economics to the study of political phenomena.255 It  has become widely known as 

new institutionalism in rational choice theory , or in simpler terms, as rational choice 

institutionalism.  

                                                           
252

 See Jonas Tallberg, European governance and supranational institutions: making states comply (Routledge, 
2004), p. 17. 
253

 See 4ÅÒÒÙ -Ȣ -ÏÅȟ Ȭ4ÈÅ ÎÅ× ÅÃÏÎÏÍÉÃÓ ÏÆ ÏÒÇÁÎÉÚÁÔÉÏÎȭȟ American journal of political science (1984): pp. 739ɀ
777, pp. 765-766. 
254

 Such as the importance of property rights, rent-seeking, and transactions costs to the operation and 
development of political institutions.  
255

 See, in particular, the contributions of 4ÅÒÒÙ -Ȣ -ÏÅȟ Ȭ4ÈÅ ÎÅ× ÅÃÏÎÏÍÉÃÓ ÏÆ ÏÒÇÁÎÉÚÁÔÉÏÎȭȟ American journal 
of political science (1984): pp. 739ɀ777; and "ÁÒÒÙ 2Ȣ 7ÅÉÎÇÁÓÔ ÁÎÄ 7ÉÌÌÉÁÍ *Ȣ -ÁÒÓÈÁÌÌȟ Ȭ4ÈÅ ÉÎÄÕÓÔÒÉÁÌ 
organization of Congress; ÏÒȟ ×ÈÙ ÌÅÇÉÓÌÁÔÕÒÅÓȟ ÌÉËÅ ÆÉÒÍÓȟ ÁÒÅ ÎÏÔ ÏÒÇÁÎÉÚÅÄ ÁÓ ÍÁÒËÅÔÓȭȟ Journal of Political 
Economy 96, no. 1 (1988): pp. 132ɀ163. 
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Similarly to other forms of institutional analysis, rational choice institutionalism 

strives to provide answers to two fundamental inquiries: how the structures in which 

actors operate shape their political, economic and social behaviour, and these 

structures originate, persist and change. In particular,  the Principal-Agent 

framework addresses the consequences of complexities of political, economic and 

societal realities from a specific angle: notwithstanding an increasingly specialized 

world, an individual actor (the so-called Ȱprincipalȱ), who lacks specific resources, 

can still achieve its objectives when it concludes an agreement (the so-called 

ȬȱÁgencyȱ, or Ȱdelegation contractȱ) with another actor with specific kno w-how (the 

so-called Ȱagentȱ) who is made responsible for the pursuit of specific tasks in order 

fulfill the objectives of the principal .256  

Such a contractual relation is however far from unproblematic since the transfer of 

certain responsibilities to the agent may not only imply benefits, but also costs for 

the principal. These costs may be produced by a divergence in preferences regarding 

the carry-out of these responsibilities and information asymmetry between the 

principal and its agent.257 The principal cannot control completely all actions 

undertaken by the agent in the fulfillment of responsibilities under the agency 

contract since too strict control is costly and may undo the benefits of that 

                                                           
256

 !Ó ÅØÐÌÁÉÎÅÄ ÂÙ 2ÏÄÅÒÉÃË +ÉÅ×ÉÅÔ ÁÎÄ -ÁÔÈÅ× -Ã#ÕÂÂÉÎÓȟ ȰÔÒÅÍÅÎÄÏÕÓ ÇÁÉÎÓ ÁÃÃÒÕÅ ÉÆ ÔÁÓËÓ ÁÒÅ ÄÅÌÅÇÁÔÅÄ ÔÏ 
those with the talenÔȟ ÔÒÁÉÎÉÎÇȟ ÁÎÄ ÉÎÃÌÉÎÁÔÉÏÎ ÔÏ ÄÏ ÔÈÅÍȱȢ 3ÅÅ D. Roderick Kiewiet and Mathew D. McCubbins, 
The logic of delegation (University of Chicago Press, 1991), p. 24. 
257

 See $ÅÌÒÅÕØ ÁÎÄ !ÄÒÉÁÅÎÓÅÎȟ Ȭ4ÈÅ 0ÒÉÎÃÉÐÁÌ !ÇÅÎÔ -ÏÄÅÌ ÁÎÄ ÔÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ 71). 
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transfer.258 This adds a layer of uncertainty to the position of the principal who 

cannot gauge whether its agent undertakes only such actions which are in line with 

its preferences.259 The state of uncertainty is additionally inflected by an inherently 

incomplete nature of their contract. 260 

5.2.2. Assumptions 

As already highlighted, the ÁÇÅÎÃÙ ÔÈÅÏÒÙ ÄÅÁÌÓ ×ÉÔÈ ÓÉÔÕÁÔÉÏÎÓ ×ÈÅÒÅ ȰÏÎÅ 

ÉÎÄÉÖÉÄÕÁÌ ÄÅÐÅÎÄÓ ÏÎ ÔÈÅ ÁÃÔÉÏÎ ÏÆ ÁÎÏÔÈÅÒȱ261 or, more specifically, where one actor 

(the principal) engages another actor (the agent) to carry out a task on its behalf.262 

In doing so, they conclude a more or less formalized agency contract263 of a fiduciary 

nature.264 Transferring, or delegating the responsibility by the principal  to the agent 

to autonomously carry out certain tasks is the core constitutive feature of a 

                                                           
258

 These uneasy dynamics were famously the object of inquiry in the Hegelian dialectical analysis of relations 
between the master and servant. The master is not able to control completely the servant while in the same time 
remains dependent on the services of the latter, see Georg Wilhelm Friedrich Hegel, Enzyklopädie der 
philosophischen Wissenschaften im Grundrisse (1830) (Meiner Verlag, 1991), par. 433-435. 
259

 As famously noted by Ludwig von Mises, the uncertainty of the future is already implied in the very notion of 
action. That man acts and that the future is uncertain are by no means two independent matters. They are only 
two different modes of establishing one thing. See Ludwig von Mises, Human action: A treatise on economics 
(Fox&Wilkes, 1966), chapter six. 
260

 According to Olivier Williamson, all contracts are invariably incomplete since it would be impossible or imply 
very high costs to spell out explicitly all the specificities of precise obligations of all the parties throughout the 
period of the contract. See Oliver E. Williamson, The economic institutions of capitalism (Simon and Schuster, 
1985). 
261

 See Richard J. Zeckhauser and John W. Pratt, Principals and agents: The structure of business (Harvard 
Business School Press Boston, 1985), p. 2. 
262

 !ÃÃÏÒÄÉÎÇ ÔÏ 3ÔÅÐÈÅÎ 2ÏÓÓȭ ÃÅÌÅÂÒÁÔÅÄ ÆÏÒÍÕÌÁȟ ÉÔ ÉÓ Á ÒÅÌÁÔÉÏÎÓÈÉÐ ȰÂÅÔ×ÅÅÎ Ô×Ï ɉÏÒ ÍÏÒÅɊ ÐÁÒÔÉÅÓ ×ÈÅÎ ÏÎÅ 
of these, designated the agent, acts on behalf of or as repÒÅÓÅÎÔÁÔÉÖÅ ÆÏÒ ÔÈÅ ÏÔÈÅÒȟ ÔÈÅ ÐÒÉÎÃÉÐÁÌȱȟ ÓÅÅ Stephen A. 
2ÏÓÓȟ Ȭ4ÈÅ ÅÃÏÎÏÍÉÃ ÔÈÅÏÒÙ ÏÆ ÁÇÅÎÃÙȡ 4ÈÅ ÐÒÉÎÃÉÐÁÌΈÓ ÐÒÏÂÌÅÍȭȟ The American Economic Review 63, no. 2 (1973): 
pp. 134ɀ139, p.134. 
263

 See EisenhÁÒÄÔȟ Ȭ!ÇÅÎÃÙ ÔÈÅÏÒÙȡ !Î ÁÓÓÅÓÓÍÅÎÔ ÁÎÄ ÒÅÖÉÅ×ȭ ɉÁÂÏÖÅȟ ÎȢ 251). 
264

 See 'ÉÁÎÄÏÍÅÎÉÃÏ -ÁÊÏÎÅȟ Ȭ4×Ï ÌÏÇÉÃÓ ÏÆ ÄÅÌÅÇÁÔÉÏÎȡ ÁÇÅÎÃÙ ÁÎÄ ÆÉÄÕÃÉÁÒÙ ÒÅÌÁÔÉÏÎÓ ÉÎ %5 ÇÏÖÅÒÎÁÎÃÅȭȟ 
European Union Politics 2, no. 1 (2001): pp. 103ɀ122. 
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Principal-Agent relationship.265 In line with its rational choice origin, the main 

assumption is that the principal ɀ a rationally bounded actor266 ɀ decides to enter 

into such an agreement for efficiency (self-welfare maximizing) reasons since it 

expects that the agent is likely to achieve better outcomes than the principal would 

ÏÎ ÉÔÓ Ï×ÎȢ 4ÈÉÓ ÉÓ ÉÎ ÁÃÃÏÒÄÁÎÃÅ ÔÏ ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ ÉÎÔÅÒÅÓÔÓ ÁÓ Á ÒÁÔÉÏÎÁÌÌÙ ÂÏÕÎÄÅÄ 

actor.  

However, the principal cannot be sure that its autonomous agent actually achieves 

the expected outcomes because the agent may minimize the effort it exerts when 

ÐÕÒÓÕÉÎÇ ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ ÉÎÔÅÒÅÓÔÓ and may also pursue its own rationally-driven 

interests which may not be fully aligned with those of its principal.267  In this context, 

the agent is considered to be an opportunist,268 and may even go as far as to engage 

ȰÂÅÈÁÖÉÏÕÒ ÉÎ ×ÁÙÓ ÉÎÉÍÉÃÁÌ ÔÏ ÔÈÅ ÐÒÅÆÅÒÅÎÃÅÓ ÏÆ ÔÈÅ ÐÒÉÎÃÉÐÁÌȱ 269 if it  considers that 

such a course of action will produce more self-welfare than following  the preferences 

of its principal. These uneasy dynamics between the principal and the agent are 

further aggravated by the already mentioned information asymmetry and essential 
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 See $ÁÒÒÅÎ 'Ȣ (Á×ËÉÎÓȟ $ÁÖÉÄ !Ȣ ,ÁËÅȟ $ÁÎÉÅÌ ,Ȣ .ÉÅÌÓÏÎ ÅÔ ÁÌȢȟ Ȭ$ÅÌÅÇÁÔÉÏÎ ÕÎÄÅÒ ÁÎÁÒÃÈÙȡ ÓÔÁÔÅÓȟ 
international organizations and Principal -ÇÅÎÔ ÔÈÅÏÒÙȭȟ ÅÄÉÔÅÄ ÂÙ $ÁÒÒÅÎ 'Ȣ (Á×ËÉÎÓȟ $ÁÖÉÄ !Ȣ ,ÁËÅȟ $ÁÎÉÅÌ ,Ȣ 
Nielson et al., in Delegation and agency in international organizations (Cambridge University Press, 2006), pp. 3ɀ
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structures of the environment in which they operate. See, for example, 5ÇÏ 0ÁÇÁÎÏȟ Ȭ"ÏÕÎÄÅÄ ÒÁÔÉÏÎÁÌÉÔÙ ÁÎÄ 
ÉÎÓÔÉÔÕÔÉÏÎÁÌÉÓÍȭȟ The Evolution of Economic Institutions: A Critical Reader, Edward Elgar (2007): pp. 19ɀ33. 
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 See (Á×ËÉÎÓ ÅÔ ÁÌȢȟ Ȭ$ÅÌÅÇÁÔÉÏÎ ÕÎÄÅÒ ÁÎÁÒÃÈÙȡ ÓÔÁÔÅÓȟ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÏÒÇÁÎÉÚÁÔÉÏÎÓ ÁÎÄ 0ÒÉÎÃÉÐÁÌ-ÇÅÎÔ ÔÈÅÏÒÙȭ 
(above, n. 364), p. 8. 
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 See Williamson, Markets and Hierarchies: A study in the Economics of Internal Organization (above, n. 246), p. 
47. 
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 See MÁÒË !Ȣ 0ÏÌÌÁÃËȟ Ȭ$ÅÌÅÇÁÔÉÏÎȟ ÁÇÅÎÃÙȟ ÁÎÄ ÁÇÅÎÄÁ ÓÅÔÔÉÎÇ ÉÎ ÔÈÅ %ÕÒÏÐÅÁÎ #ÏÍÍÕÎÉÔÙȭȟ International 
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incompleteness of their contact which may provide the agents with incentives to  use 

the informational a nd contractual gaps to pursue own preferences.270 

Consequently, the principal is faced with the problem of how to ensure that the 

agent ÔÁËÅÓ ÁÌÌ ÔÈÅ ÅÆÆÏÒÔ ÔÏ ÒÅÓÐÅÃÔ ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ ÉÎÔÅÒÅÓÔÓ ÁÎÄ undertakes only such 

an action which follows its preferences and interests in a situation, where the agent 

knows more about its own preferences and interests than its principal.271 Such 

ÉÎÆÏÒÍÁÔÉÏÎÁÌ ÁÄÖÁÎÔÁÇÅ ÏÎ ÔÈÅ ÁÇÅÎÔȭÓ ÓÉÄÅ ÐÌÁÃÅÓ ÔÈÅ ÐÒÉÎÃÉÐÁÌ ÉÎ ÁÎ ÅÓÓÅÎÔÉÁÌÌÙ 

asymmetric position and may contribute to Ȱagency slackȱ, which occurs when the 

agent acts opportunistically and takes independent actions which are undesired by 

the principal. 272 

Thereby, the question of instituting dedicated  mechanisms to incentivize the agent 

to maximize their efforts in pursuing the ÐÒÉÎÃÉÐÁÌȭÓ ÁÇÅÎÄÁ ÁÎÄ ÂÅÔÔÅÒ ÁÌÉÇÎ ÉÔÓ 

possibly heterogeneous preferences constitutes the overwhelming analytical focus of 

Principal-Agent research. The most of Principal-Agent accounts treat incentive 

incompatibility between the principal and the agent as Ȱan inherent feature of their 

contracting relationshipsȱ.273 The challenge is to put in place such safeguards which 

would provide incentives for the agent to proactively pursue ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ 

                                                           
270

 See Fabrizio Gilardi, Principal-agent models go to Europe: Independent regulatory agencies as ultimate step of 
delegation, ECPR General Conference, Canterbury (UK) (Citeseer, 2001). 
271

 See 2ÏÓÓȟ Ȭ4ÈÅ ÅÃÏÎÏÍÉÃ ÔÈÅÏÒÙ ÏÆ ÁÇÅÎÃÙȡ 4ÈÅ ÐÒÉÎÃÉÐÁÌΈÓ ÐÒÏÂÌÅÍȭ ɉÁÂÏÖÅȟ ÎȢ 262); "ÅÎÇÔ (ĘÌÍÓÔÒÏÍȟ Ȭ-oral 
ÈÁÚÁÒÄ ÁÎÄ ÏÂÓÅÒÖÁÂÉÌÉÔÙȭȟ The Bell journal of economics (1979): pp. 74ɀ91. 
272

 See 4ÏÍ $ÅÌÒÅÕØ ÁÎÄ *ÏÈÁÎ !ÄÒÉÁÅÎÓÅÎȟ Ȭ)ÎÔÒÏÄÕÃÔÉÏÎȢ 5ÓÅ ÁÎÄ ,ÉÍitations of the PrincipalɀAgent Model in 
3ÔÕÄÙÉÎÇ ÔÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎȭȟ ÅÄÉÔÅÄ ÂÙ 4ÏÍ $ÅÌÒÅÕØ ÁÎÄ *ÏÈÁÎ !ÄÒÉÁÅÎÓÅÎȟ ÉÎ The Principal Agent Model and 
the European Union (Cham: Springer International Publishing, 2017), pp. 1ɀ34; D. Roderick Kiewiet and Mathew 
D. McCubbins, The logic of delegation (University of Chicago Press, 1991). 
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 See 4ÈÏÍÁÓ *Ȣ $ÏÌÅÙÓȟ Ȭ-ÅÍÂÅÒ ÓÔÁÔÅÓ ÁÎÄ ÔÈÅ %ÕÒÏÐÅÁÎ #ÏÍÍÉÓÓÉÏÎȡ ÔÈÅÏÒÅÔÉÃÁÌ ÉÎÓÉÇÈts from the new 
ÅÃÏÎÏÍÉÃÓ ÏÆ ÏÒÇÁÎÉÚÁÔÉÏÎȭȟ Journal of European Public Policy 7, no. 4 (2000): pp. 532ɀ553. 
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objectives and to align its preferences with those of the principal,274 and thereby 

ÍÉÎÉÍÉÚÅ ÔÈÅ ÐÏÓÓÉÂÉÌÉÔÙ ÏÆ ÁÇÅÎÃÙ ÌÏÓÓ ÏÎ ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ ÓÉÄÅ.275  

(i)  The Ȱconservativeȱ 0ÒÉÎÃÉÐÁÌ-Agent perspective 

The traditional  and conservative perspective on Principal-Agent relations sees the 

ÁÇÅÎÔ ÁÓ Á ȰÓÅÌÆ-ÉÎÔÅÒÅÓÔ ÓÅÅËÅÒ ×ÉÔÈ ÇÕÉÌÅȱ276 who is apt to pursue their own agendas 

at the expense of the principal. The solution for this problem lies in the construction 

of adequate control mechanisms by the principal over the agent. 4ÈÅ ÁÇÅÎÔȭÓ 

ÁÕÔÏÎÏÍÙ ÁÎÄ ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ ÃÏÎÔÒÏÌ ÁÒÅ ÔÈÕÓ ÃÏÎÓÉÄÅÒÅÄ ÔÏ ÂÅ Ô×Ï ÓÉÄÅÓ ÏÆ ÔÈÅ ÓÁÍÅ 

coin. Through the use of those mechanisms, the principal is expected to carry out 

regular compliance-ÃÈÅÃËÓ ÏÎ ÔÈÅ ÁÇÅÎÔȭÓ ÐÅÒÆÏÒÍÁÎÃÅ ÁÎÄ impose sanctions when 

ÔÈÅ ÁÇÅÎÔȭÓ ÔÒÁÎÓÇÒÅÓÓÉÏÎ ÈÁÓ ÂÅÅÎ ÄÅÔÅÃÔÅÄȢ )Î ÐÁÒÔÉÃÕÌÁÒȟ ÔÈÅ ÓÏ-called 

congressional school of dominance277 takes Principal-Agent-inspired thought to its 

outermost possible reaches and insists on setting up of a range of sophisticated 

monitoring devices, which include the development of ex ante and ex post control 

procedures by the principal.278 In this sense, the traditional  Principal-Agent 

approach perceives the transfer of the responsibilities to the agent by the principal 
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 See Jean-Jacques Laffont and David Martimort, The theory of incentives: the principal-agent model (Princeton 
university press, 2009). 
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 See Williamson, Markets and Hierarchies: A study in the Economics of Internal Organization (above, n. 246). 
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 This school focuses on the functioning and role of institutions in the US Congress. Among its prominent 
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Noll, Thomas Schwartz, William Marschall and Talbot Page. 
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 See Mark A. Pollack, The engines of European integration: delegation, agency, and agenda setting in the EU 
(OUP Oxford, 2003), p. 27. 
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ÁÎÄ ÔÈÅ ÁÓÓÕÒÁÎÃÅ ÏÆ ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ ÃÏÎÔÒÏÌ ÏÖÅÒ ÉÔÓ ÁÇÅÎÔ ÁÓ issues which are 

inextricably linked to each other.279 

On the one hand, the purpose of the ex-ante procedures is to make the expected 

course of action clearer to the agent by defining the scope and modalities of the 

agency (framing agreement). The ex-ante procedures may also fix general 

performance expectations, applicable procedural requirements to govern decision-

making in situations where the agency contract is insufficiently specified as well 

provide rulebooks and manuals which the agents is expected to follow. The ex-ante 

safeguards may be more or less restrictive and modified in response to the 

occurrence of agency loss by the principal or (also) by the third party like judicial or 

ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÁÕÔÈÏÒÉÔÙȢ 3ÕÃÈ ÌÉÍÉÔÁÔÉÏÎÓ ÃÏÍÅ ÈÏ×ÅÖÅÒ ÁÔ ÔÈÅ ÃÏÓÔ ÏÆ ÔÈÅ ÁÇÅÎÔȭÓ 

flexibility and comprehensiveness of action.280 This, in turn, may diminish the 

ÁÇÅÎÔȭs overall capacity to achieve better outcomes within the agency contact.  

On the other hand, installing the ex-post procedures allows the principal to oversee 

ÔÈÅ ÁÇÅÎÔȭÓ ÂÅÈÁÖÉÏÕÒ from a backward-looking perspective. They contribute to the 

reduction of thÅ ÉÎÆÏÒÍÁÔÉÏÎ ÁÓÙÍÍÅÔÒÙ ÏÎ ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ ÓÉÄÅ, as well as influence 
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ÂÁÌÁÎÃÉÎÇ ÁÇÅÎÃÙ ÁÕÔÏÎÏÍÙ ÁÎÄ ÐÏÌÉÔÉÃÁÌ ÃÏÎÔÒÏÌȭȟ Governance 20, no. 3 (2007): pp. 499ɀ520.  
280

 See, notably, -ÁÔÈÅ× $Ȣ -Ã#ÕÂÂÉÎÓ ÁÎÄ 4ÁÌÂÏÔ 0ÁÇÅȟ Ȭ! ÔÈÅÏÒÙ ÏÆ ÃÏÎÇÒÅÓÓÉÏÎÁÌ ÄÅÌÅÇÁÔÉÏÎȭȟ Congress: 
Structure and policy Vol. 409 ɉΫγβαɊȠ 0ÏÌÌÁÃËȟ Ȭ$ÅÌÅÇÁÔÉÏÎȟ ÁÇÅÎÃÙȟ ÁÎÄ ÁÇÅÎÄÁ ÓÅÔÔÉÎÇ ÉÎ ÔÈÅ %ÕÒÏÐÅÁÎ 
ComÍÕÎÉÔÙȭ ɉÁÂÏÖÅȟ ÎȢ 269); -ÁÔÈÅ× $Ȣ -Ã#ÕÂÂÉÎÓȟ 2ÏÇÅÒ 'Ȣ .ÏÌÌȟ ÁÎÄ "ÁÒÒÙ 2Ȣ 7ÅÉÎÇÁÓÔȟ Ȭ!ÄÍÉÎÉÓÔÒÁtive 
ÐÒÏÃÅÄÕÒÅÓ ÁÓ ÉÎÓÔÒÕÍÅÎÔÓ ÏÆ ÐÏÌÉÔÉÃÁÌ ÃÏÎÔÒÏÌȭȟ Journal of Law, Economics, & Organization 3, no. 2 (1987): pp. 
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the agent through the imposition of positive and negative sanctions.281 The typology 

proposed by Mathew McCubbins and Thomas Schwartz distinguishes between two 

types of oversight mechanismÓȡ ȰÐÏÌÉÃÅ-ÐÁÔÒÏÌÓȱ and Ȱfire-alarmsȱ.282  

By using the first group of mechanisms, the principal engages in continuous 

ÖÉÇÉÌÁÎÃÅ ÏÆ ÔÈÅ ÁÇÅÎÔȭÓ ÁÃÔÉÏÎÓ on its ownȢ 4ÈÅ ÐÒÉÎÃÉÐÁÌȭÓ ÁÉÍ ÉÓ ÔÏ ȰÄÅÔÅÃÔ ÁÎÄ 

remedy any violations of legislative goals, and by its surveillance, to discourage such 

ÖÉÏÌÁÔÉÏÎÓȱȢ283 Among the ȰÐÏÌÉÃÅ-ÐÁÔÒÏÌÓȱ ÏÎÅ ÃÁÎ ÌÉÓÔ ÓÕÃÈ ÍÏÎÉÔÏÒÉÎÇ ÍÅÁÓÕÒÅÓ ÁÓ 

public hearings, field observations and inspections and regular reporting.284 It 

implies that they usually have a centralized, proactive and direct dimension.285 

However, these features make them also costly to activate and, as such, their full 

deployment may be problematic for the principal.  

5ÎÌÉËÅ ÔÈÅ ȰÐÏÌÉÃÅ-ÐÁÔÒÏÌÓȱȟ ÔÈÅ ÓÅÃÏÎÄ ÇÒÏÕÐ ÏÆ ÍÅÃÈÁÎÉÓÍÓ ÉÓ ÃÏÎÓÉÄÅÒÅÄ ÔÏ ÈÁÖÅ Á 

decentralized, reactive and indirect dimension.286 By installing the ȰÆÉÒÅ-ÁÌÁÒÍÓȱȟ ÔÈÅ 

ÐÒÉÎÃÉÐÁÌ ÍÏÎÉÔÏÒÓ ÔÈÅ ÁÇÅÎÔȭÓ ÁÃÔÉÖÉÔÉÅÓ ÔÈÒÏÕÇÈ ÔÈÉÒÄ ÐÁÒÔÉÅÓȟ ×ÈÉÃÈ ÍÁÙ ÂÅ ÃÉÔÉÚÅÎÓȟ 

media, markets, organized interest groups, other administrative authorities, or 

ultimately courts. From tÈÅ ÐÒÉÎÃÉÐÁÌȭÓ ÐÅÒÓÐÅÃÔÉÖÅȟ ÔÈÅ ÐÏÔÅÎÔÉÁÌ ÁÄÖÁÎÔÁÇÅÓ ÏÆ ÔÈÅ 

ȰÆÉÒÅ-ÁÌÁÒÍÓȱ ÁÒÅ Ô×ÏÆÏÌÄȡ ÔÈÅÙ ×ÏÕÌÄ ÔÁÒÇÅÔ ÓÐÅÃÉÆÉÃ ÖÉÏÌÁÔÉÏÎÓ ÐÏÓÓÉÂÌÙ ÁÌÓÏ ÁÆÆÅÃÔÉÎÇ 
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the third party which allows for (partial) outsourcing of the monitoring costs to 

them.287  

As ÔÈÅ ȰÆÉÒÅ-ÁÌÁÒÍȱ mechanisms ×ÏÕÌÄ ÏÎÌÙ ÃÏÖÅÒ Á ÓÐÅÃÉÆÉÃ ÓÕÂÓÅÔ ÏÆ ÔÈÅ ÁÇÅÎÔȭÓ 

ÁÃÔÉÏÎȟ ÉÔ ÉÓ ÌÉËÅÌÙ ÔÈÁÔ ÔÈÅ ÁÇÅÎÔȭÓ ÔÒÁÎÓÇÒÅÓÓÉÏÎÓ ÏÕÔÓÉÄÅ ÏÆ ÔÈÉÓ ÓÕÂÓÅÔ ×ÏÕÌÄ ÒÅÍÁÉÎ 

undetected by these oversight mechanisms.288 In addition, a political -legal 

environment in  which a number of agencies which are assigned overlapping tasks is 

ÒÅÇÁÒÄÅÄ ÁÓ Á ÐÁÒÔÉÃÕÌÁÒ ÖÁÒÉÁÔÉÏÎ ÏÆ ÔÈÅ ȰÆÉÒÅ-ÁÌÁÒÍÓȱȢ289 Such a setting creates a 

number of institutional checks which can be installed to ensure that although the 

principal does not directly control the agent, the agent nevertheless remains under 

control. 290 

0ÏÓÉÔÉÖÅ ɉÒÅ×ÁÒÄÓɊ ÏÒ ÎÅÇÁÔÉÖÅ ɉÐÕÎÉÓÈÍÅÎÔɊ ÓÁÎÃÔÉÏÎÓ ÁÆÆÅÃÔ ÔÈÅ ÁÇÅÎÔȭÓ ÂÅÈÁÖÉÏÕÒ 

by making compliance more beneficial and non-compliance more costly.291 By these 

means, the principal has the opportunity to incentivize the agent to follow the 

ÐÒÉÎÃÉÐÁÌȭÓ ÉÎÔÅÒÅÓÔÓȢ 7ÈÅÒÅÁÓ ÔÈÅ ÅÃÏÎÏÍÉÃ ÌÉÔÅÒÁÔÕÒÅ ÔÅÎÄÓ ÔÏ ÆÏÃÕÓ ÏÎ ÒÅ×ÁÒÄÓȟ 

studies in political science stress sanctions.292 In this context, it should be noted that 

neither rewards nor sanctions necessarily take a pecuniary form. They can also be of 
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Organization 6 (1990): pp. 213ɀ253. 
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 See, for example, -ÉÃÈÁÅÌ #Ȣ *ÅÎÓÅÎ ÁÎÄ 7ÉÌÌÉÁÍ (Ȣ -ÅÃËÌÉÎÇȟ Ȭ4ÈÅ ÎÁÔÕÒÅ ÏÆ ÍÁÎȭ ɉΫγγήɊ; Kenneth J. Arrow, 
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a non-pecuniary nature and entail positive (appraisals) or negative (naming-and-

ÓÈÁÍÉÎÇɊ ÅÆÆÅÃÔÓ ÏÎ ÔÈÅ ÁÇÅÎÔȭÓ ÒÅÐÕÔÁÔÉÏÎȢ293 /ÎÃÅ ÔÈÅ ÁÇÅÎÔȭÓ ÎÏÎ-compliance has 

been detected, the principal may decide to impose negative sanctions on the 

agent.294 As political science scholarship suggests, typical sanctions would aim to 

ÒÅÃÔÉÆÙ ÔÈÅ ÁÇÅÎÔȭÓ ÃÏÍÐÌÉÁÎÃÅ ÁÎÄ ÐÒÅÖÅÎÔ ÔÈÅ ÒÅÏÃÃÕÒÒÅÎÃÅ ÏÆ ÎÏÎ-compliance. 

Sanctions potentially include such measures as agency reorganization (possibly 

limiting the agency contract), a decrease in funding, the adoption of new legislation 

(reshaping the agency contract), or challenging the agent in court.295  

The abovementioned insights suggest that the conservative Principal-Agent 

approaÃÈ ÄÅÖÅÌÏÐÓ Á ÒÁÔÈÅÒ ȰÐÕÎÉÔÉÖÅȱ understanding of the principal which has at its 

disposal various centralized monitoring and sanctioning mechanisms to cope with 

ÔÈÅ ÁÇÅÎÔȭÓ ÎÏÎ-compliance. However, the recourse to these mechanisms is not 

without costs for the principal. As noted by McNollgast,296 ȰÎÏÔ ÏÎÌÙ ÔÈÅ ÍÁÇÎÉÔÕÄÅ 

of sanctions for non-compliance is limited, but also create costs for political 

ÐÒÉÎÃÉÐÁÌÓȱȢ297 4ÈÉÓ ÍÁÙ ÕÎÄÅÒÍÉÎÅ ÔÈÅ ÃÒÅÄÉÂÉÌÉÔÙ ÏÆ ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ ÃÏÍÍÉÔÍÅÎÔ ÔÏ 
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impose these sanctions vis-à-vis its agent and may give the agent the impression that 

non-compliance increases it welfare.298  

Another twist to the Ȱpunitiveȱ principal model is added when the principal 

contracts more than one agent. As concluded by Armen Alchian and Harold 

Demsetz, the agent gets extraordinary incentives to engage in non-compliance when 

it operates as a team of agents since the principal can only oversee the performance 

of the group as a whole.299 This problem is commonly referred to as free-riding. 300 In 

such conditions, designing an optimal agency contract remains challenging. To 

establish and operate a kind of monitoring and sanctioning mechanism which would 

fully eliminate the potential of ÁÇÅÎÃÙ ÌÏÓÓ ×ÏÕÌÄ ÂÅ ȰÅÉÔÈÅÒ ÉÍÐÏÓÓÉÂÌÅ ÏÒ 

ÐÒÏÈÉÂÉÔÉÖÅÌÙ ÃÏÓÔÌÙȱȢ301 In such an environment, the principal faces a difficult trade-

off: a potential agency loss against higher agency costs302 surrounded by the 

conditions of uncertainty, information asymmetry and incomplete contra cting. 

Overall, the conservative Principal-Agent approach suggests that agents need not in 

fact be perfect proxies of their principals. 303 
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 See Tallberg, Making states comply: the European Commission, the European Court of Justice, and the 
enforcement of the internal market (above, n. 285), p. 63. 
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 See !ÒÍÅÎ !Ȣ !ÌÃÈÉÁÎ ÁÎÄ (ÁÒÏÌÄ $ÅÍÓÅÔÚȟ Ȭ0ÒÏÄÕÃÔÉÏÎȟ ÉÎÆÏÒÍÁÔÉÏÎ ÃÏÓÔÓȟ ÁÎÄ ÅÃÏÎÏÍÉÃ ÏÒÇÁÎÉÚÁÔÉÏÎȭȟ The 
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ÔÒÁÎÓÇÒÅÓÓÉÏÎȢ "Ù ÔÈÉÓ ÔÏËÅÎȟ ÔÈÅ ÐÒÉÎÃÉÐÁÌ ÃÁÎ ÇÁÉÎ ÁÄÄÉÔÉÏÎÁÌ ÉÎÆÏÒÍÁÔÉÏÎ ÁÂÏÕÔ ÉÔÓ ÁÇÅÎÔÓȭ ÅÆÆÏrts by comparing 
their performance. See $ÁÖÉÄ %Ȣ -Ȣ 3ÁÐÐÉÎÇÔÏÎȟ Ȭ)ÎÃÅÎtives in principal -ÁÇÅÎÔ ÒÅÌÁÔÉÏÎÓÈÉÐÓȭȟ The Journal of 
Economic Perspectives (1991): pp. 45ɀ66. 
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 See (ĘÌÍÓÔÒÏÍȟ Ȭ-ÏÒÁÌ ÈÁÚÁÒÄ ÁÎÄ ÏÂÓÅÒÖÁÂÉÌÉÔÙȭ ɉÁÂÏÖÅȟ ÎȢ 271), p. 74. 
302

 See 3ÅÁÎ 'ÁÉÌÍÁÒÄȟ Ȭ!ÃÃÏÕÎÔÁÂÉÌÉÔÙ ÁÎÄ 0ÒÉÎÃÉÐÁÌɀ!ÇÅÎÔ 4ÈÅÏÒÙȭȟ ÅÄÉÔÅÄ ÂÙ -ÁÒË "ÏÖÅÎÓȟ 2ÏÂÅÒÔ %Ȣ 'ÏÏÄÉÎȟ 
and Thomas Schillemans, in The Oxford Handbook of Public Accountability (Oxford University Press, 2014). 
303

 Ibid.  



117 
 

(ii)  The Ȱliberalȱ Principal-Agent perspective 

More recent and more liberal perspectives on the Principal-Agent relations take note 

of an increasing interdependence between the principal and the agent, especially 

where the agent is a subset of the collective principal and effectively participates in 

ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ ÐÒÅÆÅÒÅÎÃÅ ÆÏÒÍÁÔÉÏÎ ÁÎÄ ÄÅÃÉÓÉÏÎ-making.304 There might be also 

instances, in which the principal is more closely involved in the activities of the 

agent which may blur a distinction between the principal and agent.305 Furthermore, 

in environments characterized high interdependence and policy-making complexity, 

inherent information asymmetry and incompleteness of the agency contacts is not 

only detrimental for the principal, but may also for the agent.306 There is no real 

incentive for the agent to cheat on the agreement,307 especially where the principal 

and the agent cannot manage these complexities properly without soliciting 

resources from one another.308  

In those specific contexts, ÌÏ×ÅÒ ÌÅÖÅÌÓ ÏÆ ÔÈÅ ÁÇÅÎÔȭÓ ÃÏÍÐÌÉÁÎÃÅ ×ÉÔÈ ÔÈÅ 

preferences and objectives of its principal might not be the result of their deliberate 

choice to pursue their particular preferences, but stem from the complexity their 

                                                           
304

 See, for example, ,ÕÄÇÅÒ 3ÃÈÕËÎÅÃÈÔȟ Ȭ%5 ÆÉÓÃÁÌ ÒÕÌÅÓȡ ÉÓÓÕÅÓ ÁÎÄ ÌÅÓÓÏÎÓ ÆÒÏÍ ÐÏÌÉÔÉÃÁÌ ÅÃÏÎÏÍÙȭ ɉάΪΪήɊ; 
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Ȭ4ÈÅ %ÕÒÏÐÅÁÎ #ÅÎÔÒÁÌ "ÁÎË ÁÓ Á ÒÅÌÕÃÔÁÎÔ %5 ÉÎÓÔÉÔÕÔÉÏÎȡ ! ÐÒÉÎÃÉÐÁÌ-ÁÇÅÎÔ ÐÅÒÓÐÅÃÔÉÖÅȭ ɉάΪΪγɊ. 
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 See DelrÅÕØ ÁÎÄ !ÄÒÉÁÅÎÓÅÎȟ Ȭ)ÎÔÒÏÄÕÃÔÉÏÎȢ 5ÓÅ ÁÎÄ ,ÉÍÉÔÁÔÉÏÎÓ ÏÆ ÔÈÅ 0ÒÉÎÃÉÐÁÌɀAgent Model in Studying the 
%ÕÒÏÐÅÁÎ 5ÎÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ272). 
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 See %ÖÅÌÙÎ #ÏÒÅÍÁÎÓ ÁÎÄ "ÁÒÔ +ÅÒÒÅÍÁÎÓȟ Ȭ!ÇÅÎÔÓ ÁÓ )ÎÆÏÒÍÁÔÉÏÎ !ÓÙÍÍÅÔÒÙ -ÁÎÁÇÅÒÓ ÉÎ %5 4ÒÁÄÅ 0ÏÌÉÃÙ-
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(Cham: Springer International Publishing, 2017), pp. 227ɀ253. 
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 See !ÌÔÅÒȟ Ȭ$Ï ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÃÏÕÒÔÓ ÅÎÈÁÎÃÅ ÃÏÍÐÌÉÁÎÃÅ ×ÉÔÈ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÌÁ×ȩȭ ɉÁÂÏÖÅȟ ÎȢ29), p.55. 
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 See (Ï×ÁÒÄ %Ȣ !ÌÄÒÉÃÈ ÁÎÄ *ÅÆÆÒÅÙ 0ÆÅÆÆÅÒȟ Ȭ%ÎÖÉÒÏÎÍÅÎÔÓ ÏÆ ÏÒÇÁÎÉÚÁÔÉÏÎÓȭȟ Annual review of sociology 2, no. 1 
(1976): pp. 79ɀ105; 0ÉÅÔÅÒ "ÏÕ×ÅÎȟ Ȭ#ÏÒÐÏÒÁÔÅ ÌÏÂÂÙÉÎÇ ÉÎ ÔÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎȡ ÔÈÅ ÌÏÇÉÃ ÏÆ ÁÃÃÅÓÓȭȟ Journal of 
European Public Policy 9, no. 3 (2002): pp. 365ɀ390; Jeffrey Pfeffer, Organizations and organization theory 
(Pitman Boston, MA, 1982). 
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(still incomplete) agency contract.309 This renders the contract ambiguous and open 

for different (possibly even equally plausible) interpretations, both by the principal 

and agent.310 Additionally , where agency contracts are highly elaborated, decreasing 

ÃÏÍÐÌÉÁÎÃÅ ÌÅÖÅÌÓ ÍÁÙ ÁÌÓÏ ÒÅÓÕÌÔ ÆÒÏÍ ÔÈÅ ÁÇÅÎÔÓȭ ÌÉÍÉÔÅÄ ÃÁÐÁÃÉÔÉÅÓ ɉÅØÐÅÒÔÉÓÅȟ 

manpower, technology) to carry out complex tasks for their principals.311 One may 

therefore concede that in those settings non-compliance may also the result of 

inadvertence since the agents may take sincerely intended actions and expect to 

follow the agency contract as an explicit calculation of costs and benefits for every 

decision on whether to comply or not is itself costly312, but nonetheless fail to meet 

ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ ÅØÐÅÃÔÁÔÉÏÎÓȢ313 

Under such conditions, the principals are likely to base their behaviour on a 

combination of both rational anticipation, trust and the desire for consensus by 

deciding to engage in close cooperation with their agents rather than control .314 

Similarly, the agents may also opt for closer cooperation with their principals. 

Reducing the informational advantage over the principal is in their strategic interest 
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 See, notably, Chayes and Chayes, The new sovereignty: Compliance with International Regulatory Agreements 
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 See Mitchell, Compliance theory: an overview (above, n.38), p. 12. 
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 See Tom Delreux, The EU as international environmental negotiator (Ashgate Publishing, Ltd, 2013), p. 184. 
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and it enhances their  own ability to Ȱadapt to the respective ÃÏÎÔÅØÔȱȢ315 Thus, it 

follows that both the principal and agent may have incentives to cooperate mutually 

in order to reduce information asymmetries and generate the consensus as to what 

constitutes the compliance. 

4Ï ÅØÐÌÏÉÔ ÔÈÅ ÁÇÅÎÔȭÓ apparent interest in mutual collaboration, the principal - as a 

rationally -bounded actor - is therefore expected to establish by routine, non-

confrontational and informal processes involving the participation the agents, for 

ÅØÁÍÐÌÅ ×ÉÔÈ ÔÈÅ ÁÉÍ ÔÏ ÆÏÓÔÅÒ Á ȰÐÒÏÂÌÅÍ-solving ÁÐÐÒÏÁÃÈȱȢ316 In particular, the 

principal  would expected to develop Ȱcarrotȱ strategies to induce the levels of the 

ÁÇÅÎÔÓȭ ÃÏÍÐÌÉÁÎÃÅ,317 which could include technical assistance and know-how (i.a. 

sharing of best practices)318 necessary for the fulfillment of their contractual 

obligations.319  

The above overview of the main features of the Principal-Agent framework reveals 

the existence of a correlation between the theoretical pillars underpinning  two main 

schools of compliance introduced in section 2.2 of chapter two320 and two Principal-

Agent perspectives discussed in this section. On the one hand, the traditional and 

conservative perspective on Principal-Agent relations fits neatly into the 
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underpinning s of the enforcement school of compliance. On the other hand, the 

recent and more liberal perspectives on Principal-Agent relations are closely linked 

to the main tenants of the management school of compliance. This indicates that the 

emergence of more cooperative, egalitarian and horizontal relations between 

political actors does not necessarily render the application of the Principal-Agent 

framework to the analysis of such phenomena, but requires a relaxation of its initial 

assumptions. It confirms the utility of the Principal-Agent framework a rather 

ÈÅÕÒÉÓÔÉÃ ÔÏÏÌȟ ×ÈÉÃÈ ÃÁÎ ÂÅ ȰÁÐÐÌÉÅÄ ÌÉÂÅÒÁÌÌÙȱȟ ÉÎ ÔÈÅ ÓÁÍÅ ÔÉÍÅ ÎÅÅÄÓ ÔÏ ÂÅ 

ȰÈÁÎÄÌÅÄ ×ÉÔÈ ÃÁÒÅȱȢ321 As observed by Jonas Tallberg, in real life both enforcement 

ÁÎÄ ÍÁÎÁÇÅÍÅÎÔ ÐÁÔÈÓ ÔÏ ÃÏÍÐÌÉÁÎÃÅ ÁÒÅ ȰÃÏÍÐÌÅÍÅÎÔÁÒÙ ÁÎÄ Íutually 

ÒÅÉÎÆÏÒÃÉÎÇȟ ÎÏÔ ÄÉÓÃÒÅÔÅ ÁÌÔÅÒÎÁÔÉÖÅÓȱȢ322 Similarly, in a Principal-Agent situation, it is 

not only instrumental for the principal to formally monitor and sanction its agents 

where necessary, but also it is equally important to engage into informal  cooperation 

with them.323 

 

Figure 6 Analytical tools for the inquiry on the operational design of the SSM 
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5.3. Review of Principal -Agent  application s to study  of inter -

institutional relations  

This section offers a brief detour on the most relevant applications of the Principal-

Agent framework to the studies of inter -institutional contexts 324 where one unit of 

public administration (the principal)  relies on other unit of public administration 

(the agent) to carry out certain delegated administrative activities in order to achieve 

certain public policy objectives as favoured by the latter. This usually takes form of 

delegation of tasks responsibilities and authority , either explicit or implicit. In 

principle, one can distinguish three clusters of Principal-Agent analysis in such 

politico -administrative  contexts.  

The first one focuses on the relations between the majoritarian bodies,325 which are 

either directly elected or are managed by elected policy-makers, and various 

independent regulatory agencies operating within the boundaries of the nation 

state.326 The second one can be regarded as extending the focus of the Principal-

Agent research one step further to cover the intricacies of transfer public authority 

to supranational and international institutions, bodies and fora by sovereign states. 

In those Principal-Agent studies, the development of regimes transcending 

ÂÏÕÎÄÁÒÉÅÓ ÏÆ ÎÁÔÉÏÎ ÓÔÁÔÅÓ ÉÓ ÃÏÎÓÉÄÅÒÅÄ ÔÏ ÂÅ ȰÔÈÅ ÎÅØÔ ÓÔÅÐ ÏÆ ÄÅÌÅÇÁÔÉÏÎȱ 
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characterized by delegation from multiple (Member-State) principals.327 Finally, a 

recently inaugurated, third cluster of the Principal-Agent studies aims to address the 

complexities of policy-making in an increasingly globalized environment by drawing 

Principal-Agent relations in inter -institutional context, where supranational bodies 

take recourse to other technocratic bodies (located at national or supranational 

level) to carry out responsibilities delegated to them by majoritarian actors; or to 

(further) sub delegate to other party parts of these delegated responsibilities. 

5.3.1. Relations between majoritarian and non-majoritarian actors in national 

contexts  

With respect to this cluster of Principal-Agent applications, the earliest prominent 

works are linked to American rational choice institutionalist school focusing on the 

modalities of vertical interactions between the US Congress, considered as 

representation of elected policymakers, and non-elected federal bureaucratic 

agencies and offices. The issues concerning the emancipation of the federal 

administration from the control of its Ȱcustomersȱ, the legislature and government 

were explored by Anthony Downs328 and William Niskanen 329 already in the late 

1960s and 1970s, however without the explicit references to Principal-Agent 

relationships. They challenged the basic assumptions of the Weberian model of 

bureaucracy acting as the trustee and guardian of legal and professional rules. 

Instead they perceived the bureaucratic actors as utility maximizers who aim, in 
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particular, to maximize the budgets of their bureaus. The main question was 

whether the principals can indeed manage to assume control. It was also observed 

that the US Congress might have not been necessarily good at minding its own 

interests when deciding to institute bureaucratic bodies with such a great room for 

maneuver.330 Lack of control might ultimately result in so -ÃÁÌÌÅÄ ȰÂÕÒÅÁÕÃÒÁÔÉÃ ÄÒÉÆÔȱ 

ÉÌÌÕÓÔÒÁÔÉÎÇ Á ÄÉÓÃÒÅÐÁÎÃÙ ÂÅÔ×ÅÅÎ ÔÈÅ ÐÒÉÎÃÉÐÁÌ ÁÎÄ ÁÇÅÎÔȭÓ ÕÌÔÉÍÁÔÅ ÏÂÊÅÃÔÉÖÅÓȢ 

4ÈÅ ÃÏÎÃÅÐÔ ÏÆ Á ȰÂÕÒÅÁÕÃÒÁÔÉÃ ÄÒÉÆÔȱ331, seen as a variation of agency loss, has become 

one of the main building blocks of the Principal-Agent studies in the US context. It 

revealed that the US Congress had reached a point of abdicating its responsibilities 

to govern by proliferating the creation of one new bureaucracy after another, 

ÍÁÎÄÁÔÉÎÇ ÔÈÅÍ ÎÏ ÍÏÒÅ ÔÈÁÎ ÔÏ ȰÇÏ ÆÏÒÔÈ ÁÎÄ ÄÏ ÇÏÏÄȱȢ332 This research trend was 

followed by the pioneering works of Kenneth Shepsle challenging the traditional 

view of an impotent US Congress unable to control its technocratic agents which 

was further reinforced by the approach which subsequently came to be called the 

congressional school of dominance.333 The main research question the school poses 

is how the US Congress can assert control over its bureaucratic agents. In particular, 

the school offers a very penetrating interpretation of the range of instruments 
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available to the Congress to influence choices made by bureaucratic agencies.334 As 

already discussed, Mathew McCubbins and Thomas Schwartz distinguish two types 

ÏÆ ÍÏÎÉÔÏÒÉÎÇ ÔÏÏÌÓȡ ÃÅÎÔÒÁÌÉÚÅÄ ȰÐÏÌÉÃÅ ÐÁÔÒÏÌÓȱ ÁÎÄ ÄÅÃÅÎÔÒÁÌÉÚÅÄ ȰÆÉÒÅ ÁÌÁÒÍÓȱ335 

which can be adopted by the principal (the Congress). In the latter case, the 

Congress surveillance over its bureaucratic agencies may take an indirect form where 

the third parties monitor their performance in liaison with the Congress. However, 

as Arthur Lupia and Mathew McCubbins indicate such Ȱfire-alarmsȱ can be only 

useful when they are considered as credible.336 

There exists also a group of American political scientists which extends the 

Principal-Agent analysis beyond the traditional legislative-bureaucratic dynamics. 

For instance, John Ferejohn explores the relationship between the Congress and the 

courts.337 Sean Gailmard and John Patty are not only interested in the relations 

between the Congress and bureaucracy, but also between the President and 

                                                           
334

 In this context, Barry Weingast indicates that the Congress possesses numerous control mechanisms with 
which it is able to influence bureaucratic behaviour. See "ÁÒÒÙ 2Ȣ 7ÅÉÎÇÁÓÔȟ Ȭ4ÈÅ ÃÏÎÇÒÅÓÓÉÏÎÁÌ-bureaucratic 
system: a prÉÎÃÉÐÁÌ ÁÇÅÎÔ ÐÅÒÓÐÅÃÔÉÖÅ ɉ×ÉÔÈ ÁÐÐÌÉÃÁÔÉÏÎÓ ÔÏ ÔÈÅ 3%#Ɋȭȟ Public choice 44, no. 1 (1984): pp. 147ɀ191 
335

 See supra n. 287.  
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 See *ÏÈÎ &ÅÒÅÊÏÈÎȟ Ȭ,Á×ȟ ÌÅÇÉÓÌÁÔÉÏÎȟ ÁÎÄ ÐÏÓÉÔÉÖÅ ÐÏÌÉÔÉÃÁÌ ÔÈÅÏÒÙȭȟ Modern political economy: Old topics, new 
directions (1995): pp. 191ɀ215. 
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bureaucracy.338 Interestingly, they structure the Principal-Agent relationship in 

terms of accountability which brings a new valuable insight to the agency literature. 

For them public accountability becomes a function of the capabilities of principals to 

judge the performance of their agents.339 All these contributions have stimulated a 

lively debate about the capacity of the Congress to exert control over its bureaucratic 

agencies and indicate that the research on legislative and executive relations with 

public administration seems to constitute the singularly most important application 

of the Principal-Agent framework in the American legal-political science scholarship. 

In European context, the creation of independent and specialized administrative 

agencies operating in many European countries beyond the control of majoritarian 

institutions gave further impetus to the development of the Principal-Agent 

analysis.340 4ÈÉÓ ÐÈÅÎÏÍÅÎÏÎ ×ÁÓ ÃÁÐÔÕÒÅÄ ÂÙ 'ÉÁÎÄÏÍÅÎÉÃÏ -ÁÊÏÎÅȭÓ ÃÏÎÃÅÐÔ ÏÆ 

the emergent Ȱregulatory stateȱ, which in response to the challenges resulting from 

complex socio-economic realities of the modern world increasingly engages in 

regulatory activities.341 )Î ÒÅÓÅÁÒÃÈ ÏÎ ȰÒÅÇÕÌÁÔÏÒÙ ÓÔÁÔÅȱ, two broad groups of 

independent administrative authorities exercising delegated public authority can be 

essentially distinguished.  
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The first comprises of utility (Ȱeconomic-welfareȱ) regulators tasked with preventing 

unfair competition, such as anti-trust authorities and telecommunications, 

electricity, consumer protection, financial services supervisors. The second can be 

regarded as ȰÓÏÃÉÁÌ-×ÅÌÆÁÒÅȱ regulators pursuing other objectives than competition 

such as environment, water, food and work safety, human rights protection and 

equality. These agencies effectively enjoy a semi-detached status342 and often operate 

ÁÔ ȵÁÒÍȭÓ ÌÅÎÇÔÈ ÆÒÏÍ ÅÌÅÃÔÅÄ ÐÏÌÉÔÉÃÉÁÎÓȱȢ343 They are usually vested with a plethora 

of competences (supervisory, regulatory and executive)344 to the extent that some 

ÁÕÔÈÏÒÓ ÈÁÖÅ ÓÔÁÒÔÅÄ ÔÏ ÒÅÆÅÒ ÔÏ ÔÈÅÍ ÁÓ ÔÈÅ ȰÆÏÕÒÔÈ ÂÒÁÎÃÈ ÏÆ ÇÏÖÅÒÎÍÅÎÔȱȢ345  

Although a political choice to establish independent agencies may be somewhat 

puzzling since it is ÉÎ ÔÈÅ ÐÒÉÎÃÉÐÁÌȭÓ ÉÎÔÅÒÅÓÔ ÔÏ ÅÎÓÕÒÅ ÔÈÁÔ ÈÉÓ ÁÇÅÎÔ ÄÏÅÓ ÎÏÔ ÅÎÇÁÇÅ 

in a form of bureaucratic drift, this type of institutional design has long been 

justified by the argument that complex areas of public policy are best governed by 

administrative technocratic authorities insulated from short -term political 

influence.346 Among the benefits of delegation which the elected policymakers can 

reap, one can mention: minimizing transaction costs, resolving credible 
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 Such as: standards setting, issuing licenses, monitoring, and enforcement of legal requirements. 
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commitment issues, avoiding market failure, overcoming informational asymmetries 

in technical areas of governance, enhancing efficiency in policy-making, locking in 

ȰÄÉÓÔÒÉÂÕÔÉÏÎÁÌȱ benefits as well as shifting blame for unpopular decisions.347 

On the one hand, these benefits can only be realized when principals grant 

discretion to their agents by means of sharing some of their constitutional authority. 

On the other hand, the principles of constitutional democracy demand that such 

authority -sharing with non-majoritarian units, whose decisions might be politically 

salient and entail a redistributive effect, is accompanied by a clear system of controls 

over an independent agency to hold it accountable for deviating from its 

objectives.348  

Therefore, the issue of delegating just the right amount of authority without the 

ÎÅÃÅÓÓÉÔÙ ÔÏ ÅØÃÅÅÄÉÎÇÌÙ ÌÉÍÉÔ ÔÈÅ ÁÇÅÎÔȭÓ ÄÉÓÃÒÅÔÉÏÎ ÒÅÍÁÉÎÓ ÔÈÅ ÍÁÉÎ ÆÏÃÕÓ ÏÆ the 

Principal-Agent analyses applied to the study of independent regulatory and 

administrative agencies. For the Principal-Agent analysis, the agent should not be 

fully  controlled as it would diminish the benefits of delegation, but nevertheless the 

agent should remain under a degree of control in order to prevent it becoming an 

ÕÎÃÏÎÔÒÏÌÌÁÂÌÅ Ȱcenter ÏÆ ÁÒÂÉÔÒÁÒÙ ÐÏ×ÅÒȱȢ349 This only confirms one of key 
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assumptions of the Principal-Agent literature that political principals tend to rely 

more on decentralized fire-alarm controls than on centralized police-patrol controls 

when it comes to monitoring their agents.350 

Against this backdrop, it may be worth pointing out at a sample of important 

comparative works in the area of political science and economy. In particular, Mark 

Thatcher and Fabrizio Gilardi successfully applied the Principal-Agent framework to 

explain delegation across sectors in a number of European countries using a 

ÃÏÍÐÁÒÁÔÉÖÅ ÁÐÐÒÏÁÃÈȢ /ÎÅ ÏÆ 4ÈÁÔÃÈÅÒȭÓ ÁÎÁÌÙÓÅÓ ÃÏÖÅÒÉÎÇ ÔÈÅ ÆÕÎÃÔÉÏÎÉÎÇ ÏÆ 

various independent regulators in the United Kingdom, France, Germany and Italy 

demonstrates that the elected policy-makers as the principals do not tend to use 

their control mechanisms over their agents to limit agency loss.351 These are 

interesting findings in light of what the traditional Principal-Agent accounts are 

likely to suggest. Using the Principal-Agent models, Gilardi has made an important 

contribution to the study of the formal independence of regulatory authorities by 

refining an Ȱindependence indexȱ,352 previously elaborated by scholars measuring 

that of central banks.353 

Given the research focus of this study, it is worth mentioning that national variations 

of monetary and banking supervision policies have been also subject to the 
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Principal-Agent analysis. In central banking literature (both of European and 

American origin), they however largely represent economic accounts which are 

mostly notably related to the so-called time inconsistency problem in monetary 

policy. The seminal applications of the Principal-Agent insights to central banking 

come from Alberto Alesina and Lawrence Summers who champion the idea of 

designing an optimal incentive scheme by the political principals for the monetary 

agent which solves the time-inconsistency problem on the one hand, while full 

flexibility is retained on the other. 354 In the same way, Torsten Persson and Guido 

Tabellini borrow the assumptions of the agency contract theory to develop a 

targeting monetary policy approach, in which the political principals of the central 

bank impose an explicit inflation target and make the central bank leadership 

(agent) explicitly accountable for its success in meeting this target.355 This approach 

is followed by Carl Walsh, who applies the Principal-Agent toolbox to determine 

how a central banker's incentives as of a contracted agent should be structured to 

induce the socially optimal policy.356 Michelle Fratiani et al. find out that central 

bank independence and performance contracts are the best solutions to cope with 

the inflation and stabilization bias regarded as an agency problem.357 More generally, 

Gauti Eggertsson and Eric Le Borgne accept insights from the agency theory to 

explain why, and under what circumstances, a politician endogenously gives up rent 
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and delegates monetary policy tasks to an independent central bank.358 Using the 

same Principal-Agent device, Alan Blinder suggests that the potential principal 

(legislature or government) may however be lacking the incentive to enforce the 

agency contract.359 This stance is followed in works of Benett McCallum who argues 

that delegation by a Principal-Agent contract fails to eliminate, but merely relocates 

the time-inconsistency problem.360 

In realm of banking supervision, the Principal-Agent studies are less common but 

still existent. Among the significant contributions one can find the following. Martin 

Schüler conducts a Principal-Agent analysis of the incentive problems of the bank 

supervisors acting as agents of national taxpayers.361 This approach is followed by the 

ÖÅÒÙ ÒÅÃÅÎÔ ÁÎÄ ÁÌÒÅÁÄÙ ÍÅÎÔÉÏÎÅÄ ÓÔÕÄÙ ÂÙ %ÌÅÎÁ #ÁÒÌÅÔÔÉȟ 'ÉÏÖÁÎÎÉ $ÅÌÌȭ!ÒÉÃÃÉÁ ÁÎÄ 

Robert Marquez.362 In a series of political economy contributions, Donato 

Masciandaro uses insights from the Principal-Agent literature  to explain the policy-

makers choices on the institutional design of bank supervision in the EU and around 

the world.363 Together with Maria Nieto and Henriette Priast he also offers a 

Principal-Agent perspective on the financing of banking supervision where the 
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taxpayers act as the principal and the banking supervisory authority as the agent.364 

Finally, together with Lucia Dalla Pellegrina, he also takes recourse to the Principal-

Agent tools when addressing the degree of consolidation of powers in financial 

supervision.365  

5.3.2. Relations between national and supranational/international actors 

Developments in of European integration can be regarded as a research area where 

this cluster of the Principal-Agent analysis has been applied more extensively to 

explain the functioning of international regimes. In particular, the issues related to 

organization of competences transferred vertically to the Union, not by single but 

multiple Member State-principals has been a long-lasting focus on scholars looking 

at the EU through these analytical lenses. At the risk of oversimplification, the main 

reasons for this can be explained by two of the following factors. 

Firstly, for a long time EU institutions were not among the top priorities in the EU 

ÓÔÕÄÉÅÓ ÒÅÓÅÁÒÃÈ ÁÇÅÎÄÁȢ !Ó *ÁÍÅÓ #ÁÐÏÒÁÓÏ ÁÎÄ *ÏÈÎ +ÅÅÌÅÒ ÎÏÔÅȟ ȰÄÅÓÐÉÔÅ ÔÈÅ 

ÓÅÅÍÉÎÇ ÉÍÐÏÒÔÁÎÃÅ ÏÆ ÔÈÅ %#ȭÓ ɉ%5ȭÓɊ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÃÏÍÐÏÎÅÎÔÓȟ ×ÉÔÈ ÆÅ× 

exceptions institutions have played a scant role theoretically in accounts of European 

ÉÎÔÅÇÒÁÔÉÏÎȱȢ366 Yet, with EU institutions gaining new competences in an increasing 

number of policy domains, over time the focus of EU studies has also naturally 
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shifted to them.367 Secondly, as more and more scholars have become convinced that 

the phenomenon of European integration may be successfully explained and 

understood by analytical tools offered by general political science scholarship,368 and 

especially its rational choice accounts, the demand for the analytical methods 

offered by this family has increased. 

Among the earliest relevant works on European integration which employed the 

Principal-Agent approach supported by the insights coming from the theory of 

ÃÏÎÔÒÁÃÔÓȟ ×ÁÓ ÔÈÅ ÁÎÁÌÙÓÉÓ ÏÆ ÔÈÅ %5ȭÓ ÌÅÇÁÌ ÓÙÓtem and the role of the Court of 

Justice of European Union (CJEU) conducted by Geoffrey Garrett and Barry 

Weingast.369 The Principal-Agent ÓÔÕÄÉÅÓ ÏÎ ÔÈÅ 5ÎÉÏÎȭÓ ÌÅÇÁÌ ÏÒÄÅÒ ÁÒÅ 

supplemented by a historical perspective offered by Karen Alter, Alec Stone Sweet, 

*ÁÍÅÓ #ÁÐÏÒÁÓÏ ÁÎÄ "ÅÒÎÁÄÅÔÔÅ +ÉÌÒÏÙ ÏÎ ÔÈÅ #*%5ȭÓ ÃÅÎÔÒÉÐÅÔÁÌ ÒÏÌÅ ÉÎ ÔÈÅ ÃÏÎÔÅØÔ 

of European integration.370 4ÈÅ %ÕÒÏÐÅÁÎ 0ÁÒÌÉÁÍÅÎÔȭÓ ÒÏÌÅ ÁÓ ÔÈÅ ÁÇÅÎÄÁ ÓÅÔÔÅÒ ×ÁÓ 
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 See Jonas Tallberg, Making states comply: the European Commission, the European Court of Justice, and the 
enforcement of the internal market (Jonas Tallberg, Department of Political Science, Lund University, Sweden, 
1999), p. 67. 
368

 See, notably, !ÎÄÒÅ× -ÏÒÁÖÃÓÉËȟ Ȭ0ÒÅÆÅÒÅÎÃÅÓ ÁÎÄ ÐÏ×ÅÒ ÉÎ ÔÈÅ %ÕÒÏÐÅÁÎ #ÏÍÍÕÎÉÔÙȡ Á ÌÉÂÅÒÁÌ 
iÎÔÅÒÇÏÖÅÒÎÍÅÎÔÁÌÉÓÔ ÁÐÐÒÏÁÃÈȭȟ JCMS: Journal of Common Market Studies 31, no. 4 (1993): pp. 473ɀ524; Simon 
(ÉØȟ Ȭ4ÈÅ ÓÔÕÄÙ ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎ ))ȡ ÔÈÅ ȬÎÅ× ÇÏÖÅÒÎÁÎÃÅȭÁÇÅÎÄÁ ÁÎÄ ÉÔÓ ÒÉÖÁÌȭȟ Journal of European Public 
Policy 5, no. 1 (1998): pp. 38ɀ65. 
369

 See Geoffrey Garrett, Ȭ)ÎÔÅÒÎÁÔÉÏÎÁÌ ÃÏÏÐÅÒÁÔÉÏÎ ÁÎÄ ÉÎÓÔÉÔÕÔÉÏÎÁÌ ÃÈÏÉÃÅȡ ÔÈÅ %ÕÒÏÐÅÁÎ #ÏÍÍÕÎÉÔÙΈÓ ÉÎÔÅÒÎÁÌ 
ÍÁÒËÅÔȭȟ International Organization  46, no. 02 (1992): pp. 533ɀ560 'ÅÏÆÆÒÅÙ 'ÁÒÒÅÔÔ ÁÎÄ 2Ȣ "ÁÒÒÙȟ Ȭ7ÅÉÎÇÁÓÔȟ Ϋγγέȡ 
Ideas, Interests, and Institutions: Constructing the European CommuniÔÙȭÓ )ÎÔÅÒÎÁÌ -ÁÒËÅÔȭȟ Judith Goldstein and 
Robert 0. Keohane (eds) Ideas and Foreign Policy: Beliefs, Institutions, and Political Change: pp. 173ɀ206. 
370

 See +ÁÒÅÎ !ÌÔÅÒȟ Ȭ%ØÐÌÁÉÎÉÎÇ ÎÁÔÉÏÎÁÌ ÃÏÕÒÔ ÁÃÃÅÐÔÁÎÃÅ ÏÆ %ÕÒÏÐÅÁÎ #ÏÕÒÔ ÊÕÒÉÓÐÒÕÄÅÎÃÅȡ ! ÃÒÉÔÉÃÁÌ ÅÖÁÌÕÁÔÉÏÎ 
ÏÆ ÔÈÅÏÒÉÅÓ ÏÆ ÌÅÇÁÌ ÉÎÔÅÇÒÁÔÉÏÎȭȟ The European court and national courts doctrine and jurisprudence: Legal change 
in its social context (1998): pp. 227ɀάίάȠ !ÌÅÃ 3ÔÏÎÅ 3×ÅÅÔ ÁÎÄ *ÁÍÅÓ !Ȣ #ÁÐÏÒÁÓÏȟ Ȭ&ÒÏÍ ÆÒÅÅ ÔÒÁÄÅ ÔÏ 
ÓÕÐÒÁÎÁÔÉÏÎÁÌ ÐÏÌÉÔÙȡ 4ÈÅ %ÕÒÏÐÅÁÎ #ÏÕÒÔ ÁÎÄ ÉÎÔÅÇÒÁÔÉÏÎȭȟ European integration and supranational governance 
(1998): pp. 92ɀ133; Bernadette Kilroy, Member state control or judicial independence: The integrative role of the 
European Court of Justice, 1958-1994, Annual meeting of the American Political Science Association (Chicago, 
1995). 
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also scrutinized through the Principal-Agent lens in a series of publications released 

by George Tsebelis and his fellows.371  

)Î ÐÁÒÁÌÌÅÌȟ !ÎÄÒÅ× -ÏÒÁÖÓÃÉËȭÓ ÃÏÍÐÒÅÈÅÎÓÉÖÅ ÁÃÃÏÕÎÔÓ ÏÎ ÌÉÂÅÒÁÌ 

intergovernmentalism cross-fertilize the Principal-Agent logic of European 

integration which can be used to encompass all instances where EU Member States 

decide to delegate sovereign competences to the supranational level.372 He clarifies 

ÔÈÁÔ ȰÄÅÌÅÇÁÔÉÎÇ ÓÏÖÅÒÅÉÇÎÔÙ ÅÓÔÁÂÌÉÓÈÅÓ Á Principal-Agent relationship between 

member state governments (multiple principals) and supranational officials, judges 

ÁÎÄ ÒÅÐÒÅÓÅÎÔÁÔÉÖÅÓ ɉÍÕÌÔÉÐÌÅ ÁÇÅÎÔÓɊȱȢ373 For Moravcsik however, this phenomenon 

ÉÓ Á ÒÅÆÌÅÃÔÉÏÎ ÏÆ ÔÈÅ ÍÅÍÂÅÒ ÓÔÁÔÅÓȭ ÉÎÔÅÒÅÓÔÓ ×ÈÉÃÈ ÏÐÅÒÁÔÅ ÕÎÄÅÒ ÔÈÅ ÃÏÎÄÉÔÉÏÎÓ ÏÆ 

economic interdependence and, as such, constitutes the basis for his 

intergovernmentalist approach.374 

In additional to this work, the Principal-Agent approach to the study of European 

ÉÎÔÅÇÒÁÔÉÏÎ ÇÁÉÎÅÄ ÆÕÒÔÈÅÒ ÍÏÍÅÎÔÕÍ ×ÉÔÈ -ÁÒË 0ÏÌÌÁÃËȭÓ ×ÏÒË ÏÎ ÔÈÅ %ÕÒÏÐÅÁÎ 

Commission and its uneasy relations with its member-state principals in a series of 
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 See 'ÅÏÒÇÅ 4ÓÅÂÅÌÉÓȟ Ȭ4ÈÅ ÐÏ×ÅÒ ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ 0ÁÒÌÉÁÍÅÎÔ ÁÓ Á ÃÏÎÄÉÔÉÏÎÁÌ ÁÇÅÎÄÁ ÓÅÔÔÅÒȭȟ American Political 
Science Review 88, no. 01 (1994): pp. 128ɀ142; !ÍÉÅ +ÒÅÐÐÅÌ ÁÎÄ 'ÅÏÒÇÅ 4ÓÅÂÅÌÉÓȟ Ȭ#ÏÁÌÉÔÉÏÎ ÆÏÒÍÁÔÉÏÎ ÉÎ ÔÈÅ 
%ÕÒÏÐÅÁÎ 0ÁÒÌÉÁÍÅÎÔȭȟ Comparative Political Studies 32, no. 8 (1999): pp. 933ɀ966; George Tsebelis and Geoffrey 
'ÁÒÒÅÔÔȟ Ȭ!ÇÅÎÄÁ ÓÅÔÔÉÎÇ ÐÏ×ÅÒȟ ÐÏ×ÅÒ ÉÎÄÉÃÅÓȟ ÁÎÄ ÄÅÃÉÓÉÏÎ ÍÁËÉÎÇ ÉÎ ÔÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎȭȟ International Review 
of Law and Economics 16, no. 3 (1996): pp. 345ɀ361. 
372

 See -ÏÒÁÖÃÓÉËȟ Ȭ0ÒÅÆÅÒÅÎÃÅÓ ÁÎÄ ÐÏ×ÅÒ ÉÎ ÔÈÅ %ÕÒÏÐÅÁÎ #ÏÍÍÕÎÉÔÙȡ Á ÌÉÂÅÒÁÌ ÉÎÔÅÒÇÏÖÅÒÎÍÅÎÔÁÌÉÓÔ ÁÐÐÒÏÁÃÈȭ 
(above, n. 467). 
373

 See !ÎÄÒÅ× -ÏÒÁÖÃÓÉËȟ Ȭ,ÉÂÅÒÁÌ ÉÎÔÅÒÇÏÖÅÒÎÍÅÎÔÁÌÉÓÍ ÁÎÄ ÉÎÔÅÇÒÁÔÉÏÎȡ Á ÒÅÊÏÉÎÄÅÒȭȟ JCMS: Journal of Common 
Market Studies 33, no. 4 (1995): pp. 611ɀ628. 
374

 See Tallberg, Making states comply: the European Commission, the European Court of Justice, and the 
enforcement of the internal market (above, n. 367), p. 71. 
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highly influential contributions. 375 His works stand out as truly pioneering as he 

clearly demonstrates that the Principal-Agent toolbox, as developed by the finest 

theorists of the congressional school of dominance, serves well to explain the scope 

of supranational influence. He also demonstrates an open-ended nature of the 

Principal-Agent framework which moves beyond the concurring interpretations of 

traditional intergovernmentalism and neofunctionalism regarding the scope of 

supranational autonomy and influence.376  

Another wave of supranational Principal-Agent applications is related to the studies 

of different aspects of Economic and Monetary Union (EMU). In this regard, it has 

been employed to analyze the supranational position of the European Central Bank 

by Robert Elgie and Dermot Hodson.377 Elgie adopts a Principal-Agent model to 

analyze the relations between euro area Member States and the European Central 

Bank, with the focus on how the ECB ensures the Euro AreaȭÓ policy choices in 

monetary affairs. Hodson uses the tools of the Principal-Agent approach to better 

ÕÎÄÅÒÓÔÁÎÄ ÔÈÅ %#"ȭÓ ÐÏÓÉÔÉÏÎ ÁÓ Á sui generis supranational actor that is reluctant to 

embrace a pro-integrationist approach. More recently, David Howarth and Anna-

Lena Högenauer use the Principal-Agent framework to support their analysis of the 
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 See -ÁÒË !Ȣ 0ÏÌÌÁÃËȟ Ȭ$ÅÌÅÇÁÔÉÏÎȟ ÁÇÅÎÃÙȟ ÁÎÄ ÁÇÅÎÄÁ ÓÅÔÔÉÎÇ ÉÎ ÔÈÅ %ÕÒÏÐÅÁÎ #ÏÍÍÕÎÉÔÙȭȟ International 
Organization 51, no. 01 (1997): pp. 99ɀ134; -ÁÒË !Ȣ 0ÏÌÌÁÃËȟ Ȭ4ÈÅ #ÏÍÍÉÓÓÉÏÎ ÁÓ ÁÎ ÁÇÅÎÔȭȟ ÉÎ At the Heart of the 
Union (Springer, 1997), pp. 109ɀ128; Mark A. PolÌÁÃËȟ Ȭ4ÈÅ %ÎÇÉÎÅÓ ÏÆ )ÎÔÅÇÒÁÔÉÏÎȩ 3ÕÐÒÁÎÁÔÉÏÎÁÌ !ÕÔÏÎÏÍÙ ÁÎÄ 
)ÎÆÌÕÅÎÃÅ ÉÎ ÔÈÅ %ÕÒÏÐÅÁÎȭȟ ÅÄÉÔÅÄ ÂÙ 7ÁÙÎÅ 3ÁÎÄÈÏÌÔÚ ÁÎÄ !ÌÅÃ 3ÔÏÎÅ 3×ÅÅÔȟ ÉÎ European integration and 
supranational governance (OUP Oxford, 1998), p. 217; -ÁÒË !Ȣ 0ÏÌÌÁÃËȟ Ȭ$ÅÌÅÇÁÔÉÏÎȟ ÁÇÅÎÃÙ ÁÎÄ ÁÇÅÎÄÁ ÓÅÔÔÉÎÇ ÉÎ 
ÔÈÅ 4ÒÅÁÔÙ ÏÆ !ÍÓÔÅÒÄÁÍȭ ɉΫγγγɊ. 
376

 See Tallberg, Making states comply: the European Commission, the European Court of Justice, and the 
enforcement of the internal market (above, n. 367), p. 73. 
377

 See 2ÏÂÅÒÔ %ÌÇÉÅȟ Ȭ4ÈÅ ÐÏÌÉÔÉÃÓ ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ #ÅÎÔral Bank: principal-agent theory and the democratic 
ÄÅÆÉÃÉÔȭȟ Journal of European Public Policy 9, no. 2 (2002): pp. 186ɀ200; (ÏÄÓÏÎȟ Ȭ4ÈÅ %ÕÒÏÐÅÁÎ #ÅÎÔÒÁÌ "ÁÎË ÁÓ Á 
reluctant EU institution: A principal -ÁÇÅÎÔ ÐÅÒÓÐÅÃÔÉÖÅȭ ɉÁÂÏÖÅȟ ÎȢ ήΪέɊ. 
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ÄÅÍÏÃÒÁÔÉÃ ÉÍÐÌÉÃÁÔÉÏÎÓ ÏÆ ÔÈÅ %#"ȭÓ ÕÎÏÒÔÈÏÄÏØ ÍÏÎÅÔÁÒÙ ÐÏÌÉÃÉÅÓ ÁÄÏÐÔÅÄ ÓÉÎÃÅ 

2010.378  

The study of international regimes other than the European Union is another 

academic venue where Principal-Agent models have been widely applied and where 

the ÉÓÓÕÅ ÏÆ ÃÏÎÔÒÏÌ ÈÁÓ ÂÅÅÎ ÁÌÓÏ ÉÄÅÎÔÉÆÉÅÄ ÔÈÅ ÍÁÉÎ ÐÒÉÎÃÉÐÁÌȭÓ ÐÒÏÂÌÅÍȢ !Ó 2ÏÌÁÎÄ 

Vaubel points out, international organizations and fora are however special and may 

suffer more from agency problems since the chain of delegation is more extended in 

their case.379 Therefore, the extent of member-state control over international 

organizations and fora and its variation remain the focal point of a comparative 

Principal-Agent analysis in the emblematic book edited by Darren Hawkins, David 

Lake and Daniel Nielson.380 

Furthermore, there exists also a range of sophisticated contributions targeting a 

plethora of very specific international contexts. In this regard, Manfred Elsig analyses 

the WTO within a principal ɀagent framework by focusing on the relationship 

between coÎÔÒÁÃÔÉÎÇ ÐÁÒÔÉÅÓȭ ÒÅÐÒÅÓÅÎÔÁÔÉÖÅÓ ÁÎÄ ÔÈÅ 74/ 3ÅÃÒÅÔÁÒÉÁÔȢ381 Merih 

Agnin uses the same framework to analyze the functioning of the International 

Monetary Fund, and in particular the impact of the relations between the IMF 

Executive Board and IMF staff and those between the IMF staff and borrower 
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 See Anna-,ÅÎÁ (ĘÇÅÎÁÕÅÒ ÁÎÄ $ÁÖÉÄ (Ï×ÁÒÔÈȟ Ȭ5ÎÃÏÎÖÅÎÔÉÏÎal Monetary Policies and the European Central 
"ÁÎËΈÓ 0ÒÏÂÌÅÍÁÔÉÃ $ÅÍÏÃÒÁÔÉÃ ,ÅÇÉÔÉÍÁÃÙȭȟ Zeitschrift für öffentliches Recht 71, no. 2 (2016): pp. 1ɀ24. 
379

 See 6ÁÕÂÅÌȟ Ȭ0ÒÉÎÃÉÐÁÌ-ÁÇÅÎÔ ÐÒÏÂÌÅÍÓ ÉÎ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÏÒÇÁÎÉÚÁÔÉÏÎÓȭ ɉÁÂÏÖÅȟ ÎȢ ήάίɊ. 
380

 See Darren G. Hawkins, David A. Lake, Daniel L. Nielson et al., Delegation and agency in international 
organizations (Cambridge University Press, 2006). 
381

 See -ÁÎÆÒÅÄ %ÌÓÉÇȟ Ȭ0ÒÉÎÃÉÐÁÌɀÁÇÅÎÔ ÔÈÅÏÒÙ ÁÎÄ ÔÈÅ 7ÏÒÌÄ 4ÒÁÄÅ /ÒÇÁÎÉÚÁÔÉÏÎȡ #ÏÍÐÌÅØ ÁÇÅÎÃÙ ÁÎÄ ȬÍÉÓÓÉÎg 
ÄÅÌÅÇÁÔÉÏÎȭȭȟ European Journal of International Relations 17, no. 3 (2011): pp. 495ɀ517. 
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country on the loan features.382 Laurence Helfer and Timothy Mayer look through 

Principal-Agent ÌÅÎÓ ÁÔ ÔÈÅ )ÎÔÅÒÎÁÔÉÏÎÁÌ ,Á× #ÏÍÍÉÓÓÉÏÎȭÓ ÁÔÔÅÍÐÔÓ ÔÏ ÃÏÄÉÆÙ ÁÎÄ 

progressively develop international law.383 

Using some of the Principal-Agent tools to supplement their constructivist analysis, 

David Howarth and Tal Sadeh trace the emancipation of the OECD's Committee on 

Capital Movements and Invisible Transactions (CMIT) from its member-state 

ÐÒÉÎÃÉÐÁÌÓȭ ÃÏÎÔÒÏÌȢ384 Manuela Moschella explores the key institutional features of 

the Financial Stability Board and finds out that the Principal-Agent model does not 

necessarily explain the scope of discretion assigned to this body and its 

membership.385 Finally, Yf Reykers and Niels Smeets go so far as to apply a Principal-

Agent framework to the analysis of the Russian important vote abstentions in the 

UN Security Council.386 

Despite concentrating on the different stages of delegation, the fundamental claim of 

the Principal-Agent analysis holds also for its European applications, both in 

national and supranational contexts: delegation tends to be accompanied by certain 

control mechanisms, whether direct or indirect, aiming to reduce agency loss for 
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 See Merih Agnin, How Does IMF Lending Operate? A Two-Level Principal-Agent Model, ECPR General 
Conference (Glasgow, 2014). 
383

 See ,ÁÕÒÅÎÃÅ 2Ȣ (ÅÌÆÅÒ ÁÎÄ 4ÉÍÏÔÈÙ -ÅÙÅÒȟ Ȭ4ÈÅ ÅÖÏÌÕÔÉÏÎ ÏÆ ÃÏÄÉÆÉÃÁÔÉÏÎȡ Á ÐÒÉÎÃÉÐÁÌ-agent theory of the 
)ÎÔÅÒÎÁÔÉÏÎÁÌ ,Á× #ÏÍÍÉÓÓÉÏÎȭÓ ÉÎÆÌÕÅÎÃÅȭ ɉάΪΫίɊ. 
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 See David Howarth  ÁÎÄ 4ÁÌ 3ÁÄÅÈȟ Ȭ)Î ÔÈÅ ÖÁÎÇÕÁÒÄ ÏÆ ÇÌÏÂÁÌÉÚÁÔÉÏÎȡ 4ÈÅ /%#$ ÁÎÄ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÃÁÐÉÔÁÌ 
ÌÉÂÅÒÁÌÉÚÁÔÉÏÎȭȟ Review of International Political Economy 18, no. 5 (2011): pp. 622ɀ645. 
385

 See -ÁÎÕÅÌÁ -ÏÓÃÈÅÌÌÁȟ Ȭ$ÅÓÉÇÎÉÎÇ ÔÈÅ &ÉÎÁÎÃÉÁÌ 3ÔÁÂÉÌÉÔÙ "ÏÁÒÄȡ Á ÔÈÅÏÒÅÔÉÃÁÌ ÉÎÖÅÓÔÉÇÁÔÉÏÎ ÏÆ ÍÁÎÄÁÔÅȟ 
ÄÉÓÃÒÅÔÉÏÎȟ ÁÎÄ ÍÅÍÂÅÒÓÈÉÐȭ, Journal of International Relations and Development 16, no. 3 (2013): pp. 380ɀ405. 
386

 9Æ 2ÅÙËÅÒÓ ÁÎÄ .ÉÅÌÓ 3ÍÅÅÔÓȟ Ȭ,ÏÓÉÎÇ ÃÏÎÔÒÏÌȡ ! Ðrincipal -agent analysis of Russia in the United Nations 
Security Council's decision-ÍÁËÉÎÇ ÔÏ×ÁÒÄÓ ÔÈÅ ,ÉÂÙÁ ÃÒÉÓÉÓȭȟ East European Politics 31, no. 4 (2015): pp. 369ɀ387. 
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principals.387 Viewed in this light, it seems that the Principal-Agent framework has a 

potential to offer fruitful comparative and empirical analyses of European public 

policies. 

5.3.3. Relations between non-majoritarian actors exercising attributed tasks and 

competences in an increasingly globalized environment 

The third cluster of Principal-Agent applications concerns the modalities of intra-

institutional relations between non -majoritarian actors. These contributions have 

been largely developed in the context of intricacies governing the functioning of EU 

administrative machinery. In this regard, one can distinguish (reversed) vertical and 

horizontal contexts.  

In the (reversed) vertical context, Principal-Agent relations have been constructed 

between an EU supranational agent as the principal; and EU -ÅÍÂÅÒ 3ÔÁÔÅÓȭ 

administrative structures necessary for the implementation of Union policies as the 

agents. By reversing the Principal-Agent dynamics from the supranational to the 

national level, these contributions constitute one of few exceptions to the usual 

treatment of the member state governments as the (collective) principal and a unit 

of Union administration as its agent. In this case, EU Member States largo sensu 

would therefore operate as domestic agents of supranational principals. This peculiar 

                                                           
387

 See Gilardi, Principal-agent models go to Europe: Independent regulatory agencies as ultimate step of delegation 
(above, n. 270), p. 8. 
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situation gives rise to specific Principal-Agent problems which however are still 

massively under-researched.388  

Among pioneering works applying the reversed Principal-Agent approach in this 

constellation, one ought to highlight pioneering contributions of J onas Tallberg who 

almost twenty years ago developed a Principal-Supervisor-Agent model to capture 

the relations between the Member State governments (multiple principals), the 

Commission and the Court (supervisors) and individual member states (multiple 

agents) in the area of EU law enforcement.389 Later, the reversed Principal-Agent 

models have also become widely applied in the field of studies on EU economic 

governance. Notably, Ludger Schknecht used to get better understanding of the 

Stability and Growth Pact (SGP) understood as an agency contract between the 

ECOFIN as the collective principal and individual Member States as its agents.390 

Waltraud Schelkle looks at EU fiscal policy coordination similarly and treats national 

governments the agents of the ECOFIN.391 In the same way, the EU-Member State 

relations under the Ȱ%ȱ pillar of the EMU are the focus of the Principal-Agent 

analysis of the SGP reform and the Lisbon Strategy implementation undertaken by 

Dermot Hodson who perceives the infringements of the EMU rules on fiscal 
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 See "ÅÒÇÍÁÎȟ Ȭ4ÈÅ %ÕÒÏÐÅÁÎ 5ÎÉÏÎ ÁÓ ÔÈÅ ÎÅØÔ ÓÔÅÐ ÏÆ ÄÅÌÅÇÁÔÉÏÎ ÁÎÄ ÁÃÃÏÕÎÔÁÂÉÌÉÔÙȭ ɉÁÂÏÖÅȟ ÎȢ 327), p. 423. 
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 See Tallberg, Making states comply: the European Commission, the European Court of Justice, and the 
enforcement of the internal market (above, n. 367); Tallberg, European governance and supranational institutions: 
making states comply (above, n. 252). 
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 See 3ÃÈÕËÎÅÃÈÔȟ Ȭ%5 ÆÉÓÃÁÌ ÒÕÌÅÓȡ ÉÓÓÕÅÓ ÁÎÄ ÌÅÓÓÏÎÓ ÆÒÏÍ ÐÏÌÉÔÉÃÁÌ ÅÃÏÎÏÍÙȭ ɉÁÂÏÖÅȟ ÎȢ ήΪέɊ. 
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 See 3ÃÈÅÌËÌÅȟ Ȭ4ÈÅ 0ÏÌÉÔÉÃÁÌ %ÃÏÎÏÍÙ ÏÆ &ÉÓÃÁÌ 0ÏÌÉÃÙ #ÏȤÏÒÄÉÎÁÔÉÏÎ ÉÎ %-5ȡ &ÒÏÍ $ÉÓÃÉÐÌinarian Device to 
)ÎÓÕÒÁÎÃÅ !ÒÒÁÎÇÅÍÅÎÔȭ ɉÁÂÏÖÅȟ ÎȢ 304). 
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ÄÉÓÃÉÐÌÉÎÅ ÁÓ ÁÎ ÅØÁÍÐÌÅ ÏÆ ÔÈÅ ÁÇÅÎÃÙ ÌÏÓÓ ÏÎ ÔÈÅ %5ȭÓ ɉÐÒÉÎÃÉÐÁÌɊ ÓÉÄÅȢ392 James 

Savage accepts insights from the Principal-Agent framework to analyze the politics 

of asymmetric information in the so-called European Semester by looking at the 

collection of budgetary and economic statistics.393  

More recently, Jakub Gren, Dawid Howarth and Lucia Quaglia have applied the 

Principal-Agent approach ÔÏ ÓÈÅÄ ÓÏÍÅ ÌÉÇÈÔ ÏÎ ÔÈÅ %#"ȭÓ ÐÏÌÉÔÉÃÁÌ ÃÏÎÔÒÏÌ ÏÖÅÒ 

national supervisors in the newly created Single Supervisory Mechanism. 394 In the 

same fashion, but from an economic perspective, Elena Carletti, Giovanni 

$ÅÌÌȭ!ÒÉÃÃÉÁ ÁÎÄ 2ÏÂÅÒÔ -ÁÒÑÕÅÚ ÁÎÁÌÙÚÅ ÉÎÃÅÎÔÉves for the local supervisors (the 

agents) to submit supervisory information to the central supervisory agency (the 

principal) within the centralized supervisory regime set out in the Banking Union. 395 

)ÎÔÅÒÅÓÔÉÎÇÌÙȟ ÔÈÅÙ ÆÏÕÎÄ ÏÕÔ ÔÈÁÔ ÔÈÅ ÌÏÃÁÌ ÓÕÐÅÒÖÉÓÏÒȭs incentives to collect 

information decreases relative to when it operates interdependently: that means 

outside of the Banking Union. Similarly, Tobias Tröger argues from a legal-

institutional perspective that national supervisors may not necessarily always follow 

the supervisory policies defined by the ECB in a hub-and-spokes setting of the 
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 See David Howarth and John Savage, Enforcing the European Semester: The Politics of Asymmetric Information 
in the Excessive Deficit and Macroeconomic Imbalance Procedures, SGEU ECPR Conference (June). 
394

 See $ÁÖÉÄ (Ï×ÁÒÔÈȟ ,ÕÃÉÁ 1ÕÁÇÌÉÁȟ ÁÎÄ *ÁËÕÂ 'ÒÅÎȟ Ȭ3ÕÐÒÁÎÁÔÉÏÎÁÌ banking supervision in Europe: The 
ÃÏÎÓÔÒÕÃÔÉÏÎ ÏÆ Á ÃÒÅÄÉÂÌÅ ×ÁÔÃÈÄÏÇȭȟ Journal of Common Market Studies 53, s1 (2015): pp. 181ɀ199. 
395

 See #ÁÒÌÅÔÔÉȟ $ÅÌÌΈ!ÒÉÃÃÉÁ ÁÎÄ -ÁÒÑÕÅÚȟ Ȭ3ÕÐÅÒÖÉÓÏÒÙ ÉÎÃÅÎÔÉÖÅÓ ÉÎ Á ÂÁÎËÉÎÇ ÕÎÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ362). 
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SSM.396 The analysis of legal fragilities embedded in the 33-ȭÓ ÍÕÌÔÉÌÅÖÅÌ design by 

Giorgio Monti and Ann Petit Christy appears to corroborate his findings. 397 

In the hor izontal context, Principal-Agent relations have been drawn between EU 

ÁÃÔÏÒÓ ÌÏÃÁÔÅÄ ÁÔ ÔÈÅ ÓÁÍÅ ÌÅÖÅÌȢ )Î ÐÁÒÔÉÃÕÌÁÒȟ %5ȭÓ ÅØÔÅÒÎÁÌ ÐÏÌÉÃÉÅÓ ÁÎÄ 

international negotiations can be highlighted as a prominent area for its application. 

This group is however characterized by a specific peculiarity: the authors tend to 

relax the basic, conservative Principal-Agent assumptions and offer to perceive the 

dynamics between the principal and agent in terms of cooperation. As they suggest, 

ÔÈÅ ÍÏÓÔ ÒÅÃÅÎÔ ÅÖÉÄÅÎÃÅ ȰÒÅÆines our theoretical understanding of the politics of 

ÄÅÌÅÇÁÔÉÏÎ ÁÎÄ ÄÉÓÃÒÅÔÉÏÎ ÉÎ ÔÈÅ %5ȱȢ398 

Tom Delreux applies a Ȱliberalȱ Principal-Agent ÍÏÄÅÌ ÔÏ ÂÅÔÔÅÒ ÕÎÄÅÒÓÔÁÎÄ ÔÈÅ %5ȭÓ 

participation in international environmental negotiations and finds convincing 

evidence that it is not only characterized by informational benefits favouring the 

agents (as the orthodox accounts would suggest), but also by informational benefits 

for the principals.399 By applying the Principal-Agent framework supported by some 

insights from resource dependence theory, Bart Kerremans and Evelyn Corremans 

suggests that the agents may decide to reduce their informational advantage over 

the principal and choose proactive cooperation when operating in environments 

                                                           
396

 See 4ÏÂÉÁÓ (Ȣ 4ÒĘÇÅÒȟ Ȭ4ÈÅ 3ÉÎÇÌÅ 3ÕÐÅÒÖÉÓÏÒÙ -ÅÃÈÁÎÉÓÍɀPanacea or Quack Banking Regulation? Preliminary 
Assessment of the New Regime for the Prudential Supervision of BaÎËÓ ×ÉÔÈ %#" )ÎÖÏÌÖÅÍÅÎÔȭȟ European 
Business Organization Law Review (EBOR) 15, no. 4 (2014): pp. 449ɀ497. 
397

 See Giorgio Monti and Ann Petit Christy, The Single Supervisory Mechanism: legal fragilities and possible 
solutions, Ademu Working Paper Series WP 2016/016 (2016). 
398

 See DelÒÅÕØ ÁÎÄ !ÄÒÉÁÅÎÓÅÎȟ Ȭ)ÎÔÒÏÄÕÃÔÉÏÎȢ 5ÓÅ ÁÎÄ ,ÉÍÉÔÁÔÉÏÎÓ ÏÆ ÔÈÅ 0ÒÉÎÃÉÐÁÌɀAgent Model in Studying the 
%ÕÒÏÐÅÁÎ 5ÎÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ272). 
399

 See Delreux, The EU as international environmental negotiator (above, n. 314), chapter three. 
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ÃÈÁÒÁÃÔÅÒÉÚÅÄ ÂÙ ÉÎÆÏÒÍÁÌÉÔÙ ÓÕÃÈ ÁÓ %5ȭÓ ÉÎÔÅÒÎÁÔÉÏÎÁÌ ÔÒÁÄÅ ÎÅÇÏÔÉÁÔÉÏÎÓȢ400 When 

discussing the functioning of the European External Action Service, Hylke Dijkstra 

looks at situations where delegation of tasks is non-exclusive and the principal 

retains some decision-making competences constitute a challenge for the overall 

rationale for delegation and the hierarchical relationship between principals and 

agents. He also doubts whether in such a context EU diplomats are capable of 

building up information surpluses, thus challenging the more typical assumptions 

regarding information asymmetries of the Principal-Agent approach.401 

                                                           
400

 See #ÏÒÅÍÁÎÓ ÁÎÄ +ÅÒÒÅÍÁÎÓȟ Ȭ!ÇÅÎÔÓ ÁÓ )ÎÆÏÒÍÁÔÉÏÎ !ÓÙÍÍÅÔÒÙ -ÁÎÁÇÅÒÓ ÉÎ %5 4ÒÁÄÅ 0ÏÌÉÃÙ--ÁËÉÎÇȭ 
(above, n. 306). 
401

 See Hylke Dijkstra,  Ȭ.ÏÎ-ÅØÃÌÕÓÉÖÅ ÄÅÌÅÇÁÔÉÏÎ ÔÏ ÔÈÅ %ÕÒÏÐÅÁÎ %ØÔÅÒÎÁÌ !ÃÔÉÏÎ 3ÅÒÖÉÃÅȭȟ ÅÄÉÔÅÄ ÂÙ 4ÏÍ $ÅÌÒÅÕØ 
and Johan Adriaensen. In The Principal Agent Model and the European Union (Cham: Springer International 
Publishing, 2017), pp. 55-81.  
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CHAPTER 6 

Organisational  design  of the Single 

Supervisory Mechanism (SSM)  

6.1. Introductory remarks  

This chapter analyses the organisational design of multilevel  supervisory subsystems 

pertaining to the SSM with a view to determine the systemic position of the higher 

level actor ɀ the ECB (supervisory apparatus) and its corresponding shadow of 

hierarchy therein. This exercise constitutes the first phase of testing of the 

Enforcement and Management hypotheses on the formal top-down compliance 

expectation in the subsystem of SSM Direct and Indirect Supervision.  

The analysis will be conducted on the basis of the analytical criteria set in section 

three of chapter four (II. 4.3) which include: the constitutional foundatio ns of the 

SSM (section two, III.6.2); the distribution of supervisory responsibilities wit hin the 

SSM (section three, III.6.3); the modalities of administrative interactions between 

the higher and lower level actors within the SSM as regards the conduct of 

operational supervision (section four, III6.4) and the territorial applicabilit y of the 

SSM (section five, III.6.5).402 Section six presents the outcomes of the analysis and 

classifies respective SSM supervisory subsystems as reflecting one of the models of 

EU administration ( section six, III.6 .6) as identified in section four of chapter four 

                                                           
402

 The analytical tools provided in chapter four (the Principal-Agent framework) will not be used to investigate 
the organisational design of the SSM conducted in this chapter, but the operational design in chapter six. 
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(II .4.4.). This exercise will provide insights into the structure of the first condition 

which is expected to affect the formal top-down compliance expectations within the 

SSM and will feed into the analysis of the operational design of the SSM which forms 

the second phase of testing of the Enforcement and Management hypotheses. In that 

phase, the analysis will focus on the credibility of the formal control and cooperation 

capacity of ECB-based supervisory apparatus (seen as the principal) in respect of 

NCA-based supervisory apparatus (seen as the agent) by means of the application of 

the Principal-Agent framework to the subsystems of SSM Direct and Indirect 

Supervision.  

6.2. Constitutional foundations of the SSM  

In line with the model delineated in chapter three, the constitutional foundations of 

an administrative arrangement are considered to be the first element which is 

regarded instrumental in characterizing its nature. The SSM, as an EU administrative 

arrangement, was founded on a direct constitutional mandate provided by the 

4ÒÅÁÔÉÅÓȢ 4ÈÅ ÅÎÁÂÌÉÎÇ ÃÌÁÕÓÅ ɉÁÌÓÏ ÒÅÆÅÒÒÅÄ ÔÏ ÁÓ ÔÈÅ ȰÓÌÅÅÐÉÎÇ ÂÅÁÕÔÙ ÃÌÁÕÓÅȱ,403 or 

ÔÈÅ ȰÌÁÓÔ ÒÅÓÏÒÔ ÃÌÁÕÓÅȱ404) encapsulated in Article 127(6) of the TFEU allows for the 

establishment of a supranational regulatory regime for prudential supervision. By 

ÁÃÔÉÖÁÔÉÎÇ ÔÈÉÓ ÃÌÁÕÓÅȟ ÔÈÅ 5ÎÉÏÎ ȰÃÁÎ ÅÎÄÏ× ÔÈÅ %#" ×ÉÔÈ ÂÁÎË ÓÕÐÅÒÖÉÓÏÒÙ ÔÁÓËÓ ÏÆ 

                                                           
403

 See Christos Gortsos, 4ÈÅ ȬÓÉÎÇÌÅ ÓÕÐÅÒÖÉÓÏÒÙ ÍÅÃÈÁÎÉÓÍȭȡ Á ÍÁÊÏÒ ÂÕÉÌÄÉÎÇ ÂÌÏÃË ÔÏ×ÁÒÄÓ Á %ÕÒÏÐÅÁÎ "ÁÎËÉÎÇ 
Union (the full Europeanisation oÆ ÔÈÅ ȬÂÁÎË ÓÁÆÅÔÙ ÎÅÔȭɊȟ Working Paper Series No 8/2013 (June) (ECEFIL, 2013). 
404

 See Tommaso Padoa-Schioppa, EMU and banking supervision, Lecture by Tommaso Padoa-Schioppa Member 
of the Executive Board of the European Central Bank at the London School of Economics, Financial Markets 
Group on 24 February 1999  
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its own ÔÈÒÏÕÇÈ ÒÁÔÈÅÒ ÔÈÁÎ Ó×ÉÆÔȟ ÁÌÔÈÏÕÇÈ ×ÅÉÇÈÔÙ ÌÅÇÉÓÌÁÔÉÖÅ ÁÃÔÉÏÎȱ,405 and 

authorize supranational interference into national constitutional orders . The 

activation of this clause alters the basic constitutional distribution of competences 

between the Union and its Member States laid down by Articles 3-6 of the TFEU 

underpinned by the principle of conferral of powers, enshrined in the Article 5(2) of 

the TEU.406 

!ÃÃÏÒÄÉÎÇ ÔÏ ÔÈÅ !ÒÔÉÃÌÅ ΫάαɉΰɊ ÏÆ ÔÈÅ 4&%5ȟ Ȱthe Council, acting by means of 

regulations in accordance with a special legislative procedure, may unanimously, and 

after consulting the European Parliament and the European Central Bank, confer 

specific tasks upon the European Central Bank concerning policies relating to the 

prudential supervision of credit institutions and other financial institutions with the 

exception of insurance undertakingsȱȢ  

Although this provision appears to be somewhat vague and open-ended as it refers 

ÔÏ ȰÃÏÎÆÅÒÒÉÎÇ ÔÁÓËÓ ɉȣɊ ÃÏÎÃÅÒÎÉÎÇ ÐÏÌÉÃÉÅÓ ÒÅÌÁÔÉÎÇ ÔÏ ÐÒÕÄÅÎÔÉÁÌ ÓÕÐÅÒÖÉÓÉÏÎ ɉȣɊȱ, it 

is nevertheless widely considered as a sound constitutional basis which allows the 

%#" ÔÏ ÃÁÒÒÙ ÏÕÔ ÁÃÔÉÖÉÔÉÅÓ ɉȰÔÁÓËÓȱɊȟ ÐÒÏÖÉÄÅÄ ÔÈÁÔ ÔÈÅÓÅ ÁÒÅ ÃÏÎÎÅÃÔÅÄ ÔÏȟ ÏÒ 

stemming from prudential policies. 407 In this respect, it was argued that the 

                                                           
405

 See René Smits, The European Central Bank: Institutional aspects, International banking and finance law series 
v.5 (The Hague, London: Kluwer Law International, 1997), p. 357. 
406

 )Ô ÓÔÁÔÅÓ ÔÈÁÔ ÔÈÅ ȵ5ÎÉÏÎ Óhall act only within the limits of the competences conferred upon it by the Member 
States in the Treaties to obtain the objectives set out therein. Competences not conferred upon the Union in the 
Treaties shall remain with the Member States. It should be read in conjunction with the Article 4(1) of the TEU 
×ÈÉÃÈ ÓÔÉÐÕÌÁÔÅÓ ÔÈÁÔ ȰÃÏÍÐÅÔÅÎÃÅÓ ÎÏÔ ÃÏÎÆÅÒÒÅÄ ÕÐÏÎ ÔÈÅ 5ÎÉÏÎ ÉÎ ÔÈÅ 4ÒÅÁÔÉÅÓ ÒÅÍÁÉÎ ×ÉÔÈ ÔÈÅ -ÅÍÂÅÒ 
3ÔÁÔÅȱȢ 
407

 See 4ÒĘÇÅÒȟ Ȭ4ÈÅ 3ÉÎÇÌÅ 3ÕÐÅÒÖÉÓÏÒÙ -ÅÃÈÁÎÉÓÍɀPanacea or Quack Banking Regulation? Preliminary 
Assessment of the .Å× 2ÅÇÉÍÅ ÆÏÒ ÔÈÅ 0ÒÕÄÅÎÔÉÁÌ 3ÕÐÅÒÖÉÓÉÏÎ ÏÆ "ÁÎËÓ ×ÉÔÈ %#" )ÎÖÏÌÖÅÍÅÎÔȭ ɉÁÂÏÖÅȟ ÎȢ396); 
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reference to ȰÐÏÌÉÃÉÅÓȱ ×ÁÓ ÉÎÔÒÏÄÕÃÅÄ ÔÏ ÌÉÍÉÔ ÔÈÅ ÐÏÓÓÉÂÉÌÉÔÉÅÓ ÔÏ ÅÎÇÁÇÅ ÔÈÅ %#" ÉÎ 

actual day-to-day supervision.408 However, these arguments are not universally 

shared since the potential involvement of the ECB in areas of public policies other 

than monetary policy has been fiercely disputed since the creation of the EMU. The 

first time, when an EU-×ÉÄÅ ÄÉÓÃÕÓÓÉÏÎ ÏÎ ÔÈÅ ÓÃÏÐÅ ÏÆ ÔÈÅ %#"ȭÓ ÂÁÎËÉÎÇ 

supervisory mandate took place, was in the context of preparatory work on the 

Maastricht Treaty and the framework for a future Economic and Monetary Union. 

There were two major camps in this debate.  

On the one side, many national central bank governors were in favor of attributing 

to the ECB responsibilities in the field of banking supervision. At that time, 

significant in volvement of central banks in various operational tasks related to 

banking supervision was also the national supervisory model present in the large 

majority of EU Member States in the late 1980s and early 1990s. That predominant 

model followed the traditioÎÁÌ ÕÎÄÅÒÓÔÁÎÄÉÎÇ ÏÆ ÃÅÎÔÒÁÌ ÂÁÎËȭÓ ÍÁÎÄÁÔÅ ÁÓ ÎÏÔ ÏÎÌÙ 

preserving price stability , but also ensuring sound banking.409 Consequently, the 

initial proposal presented by the Committee of Governors in 1990 explicitly 

designated the prospective monetary authority of the Union (the ECB) as one of 

ÃÏÍÐÅÔÅÎÔ ÓÕÐÅÒÖÉÓÏÒÙ ÁÕÔÈÏÒÉÔÉÅÓȢ 4ÈÅ 'ÏÖÅÒÎÏÒÓȭ ÐÒÏÐÏÓÁÌ ÅÎÖÉÓÁÇÅÄ ÔÈÁÔ Ȱthe ECB 

may formulate, interpret and implement policies relating to the prudential supervision 

                                                                                                                                                                                 
%ÄÄÙ 7ÙÍÅÅÒÓÃÈȟ Ȭ4ÈÅ 3ÉÎÇÌÅ 3ÕÐÅÒÖÉÓÏÒÙ -ÅÃÈÁÎÉÓÍ ÏÒΈ33-Έȟ 0ÁÒÔ /ÎÅ ÏÆ ÔÈÅ "ÁÎËÉÎÇ 5ÎÉÏÎȭȟ National Bank of 
Belgium Working Paper, no. 255 (2014). 
408

 Ibid. , p. 18. 
409

 See Vera Constance Smith, The rationale of central banking (PS King London, 1936). 
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of credit and other financial institutions for which it is designated as competent 

authorityȢȱ410  

The attribution of supervisory functions to the ECB was opposed by Member State 

governments, some banking supervisors, the Bundesbank as well as some 

academics.411 Mario Sarcinelli expressed a view that the merits of entrusting bank 

ÓÕÐÅÒÖÉÓÉÏÎ ÁÓ ÁÍÏÎÇ ÓÔÁÔÕÔÏÒÙ ÔÁÓËÓ ÔÏ Á ÎÅ×ÌÙ ÃÒÅÁÔÅÄ ÍÏÎÅÔÁÒÙ ÁÕÔÈÏÒÉÔÙ ȰÓÈÏÕÌÄ 

be carefully examined, because, while the activity is globalizing, supervisory 

responsibilities risk remaining fragmented and creating externalities to the 

ÄÅÔÒÉÍÅÎÔ ÏÆ ÔÈÉÓ ÏÒ ÔÈÁÔ ÎÁÔÉÏÎÁÌ ÓÕÐÅÒÖÉÓÏÒÙ ÓÙÓÔÅÍȱȢ412 Otmar Issing, an influential 

ÅÃÏÎÏÍÉÓÔ ÂÁÓÅÄ ÉÎ ÔÈÅ "ÕÎÄÅÓÂÁÎË ÁÔ ÔÈÅ ÔÉÍÅ ÁÎÄ ÌÁÔÅÒ ÔÈÅ %#"ȭÓ ÃÈÉÅÆ ÅÃÏÎÏÍÉÓÔȟ 

ÃÏÎÔÉÎÕÏÕÓÌÙ ÁÄÖÏÃÁÔÅÄ ÆÏÒ Á ȰÃÌÅÁÒ ÁÎÄ ÌÉÍÉÔÅÄ ÍÁÎÄÁÔÅȱ ÏÆ ÐÒÉÃÅ ÓÔÁÂÉÌÉÔÙ ÆÏÒ Á Îew 

EU monetary authority,413 and strongly opposed attributing it banking supervisory 

ȰÂÅÃÁÕÓÅ ÏÆ ÐÏÔÅÎÔÉÁÌ ÃÏÎÆÌÉÃÔÓ ×ÉÔÈ ÍÏÎÅÔÁÒÙ ÐÏÌÉÃÙȟ ÁÎÄ ÔÈÅ ÄÁÎÇÅÒÓ ÏÆ ÂÅÉÎÇ 

ÉÎÖÏÌÖÅÄ ÉÎ ÐÏÌÉÔÉÃÓȱȢ414 Under his tenure at the ECB, this view was also a dominant 

ECB stance. 4ÈÅ %#" ÁÒÇÕÅÄ ÔÈÁÔ ȰÔÈÅ ÉÎÔÒÏÄÕÃÔÉÏÎ ÏÆ ÔÈÅ ÅÕÒÏ ÈÁÓ ÉÍÐÌÉÅÄ ÁÎ 

institutional separation of monetary jurisdiction (the euro area) and supervisory 

                                                           
410

 See Draft text proposed by the Committee of Governors transmitted to the President of the ECOFIN Council 
on 27 November 1990. Europe, Document No. 1669/1679. Quoted from 4ÅÉØÅÉÒÁȟ Ȭ%ÕÒÏÐÅÁÎÉÓÉÎÇ ÐÒÕÄÅÎÔÉÁÌ 
ÂÁÎËÉÎÇ ÓÕÐÅÒÖÉÓÉÏÎȢ ,ÅÇÁÌ ÆÏÕÎÄÁÔÉÏÎÓ ÁÎÄ ÉÍÐÌÉÃÁÔÉÏÎÓ ÆÏÒ %ÕÒÏÐÅÁÎ ÉÎÔÅÇÒÁÔÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ 125 ). 
411

 See Harold James, Making the European monetary union (Harvard University Press, 2012), p. 313. 
412

 See -ÁÒÉÏ 3ÁÒÃÉÎÅÌÌÉȟ Ȭ,Á "ÁÎÃÁ #ÅÎÔÒÁÌÅ %ÕÒÏÐÅÁȡ ÉÓÔÉÔÕÚÉÏÎÅ ÃÏÎÃÅÔÔÕÁÌÅÍÎÔÅΉ ÅÖÏÌÕÔÁΉ Ï ÁÌÌΈÉÎÉÚÉÏ ÄÅÌÌÁ ÓÕÁΉ 
ÅÖÏÌÕÚÉÏÎÅΉȩȭȟ Moneta e Credito 45, no. 178 (1992). 
413

 See /ÔÍÁÒ )ÓÓÉÎÇȟ Ȭ3ÈÏÕÌÄ ×Å ÈÁÖÅ ÆÁÉÔÈ ÉÎ ÃÅÎÔÒÁÌ ÂÁÎËÓȩȭȟ IEA Occasional Paper, no. 125 (2002). 
414

 See Otmar Issing and Jan-Pieter Krahnen, Transcript of a hearing before Members of the House of Lords (UK) in 
Frankfurt on Genuine Economic and Monetary Union and its Implications for the UK, Policy Letter No. 21 (2013), 
http://safe -frankfurt.de/uploads/media/House_of_Lords_Hearing_Issing_Krahnen.pdf, accessed 01 December 
2017, p. 9. 
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ÊÕÒÉÓÄÉÃÔÉÏÎ ɉÄÏÍÅÓÔÉÃ ÉÎÓÔÉÔÕÔÉÏÎÓ ÁÎÄ ÍÁÒËÅÔÓɊȱȢ415 Nineteen years later, a similar 

approach was also taken ÉÎ ÔÈÅ Ȱ$Å ,ÁÒÏÓÉîÒÅ 2ÅÐÏÒÔȱ ×ÈÉÃÈ ÐÒÅÓÅÎÔÅÄ ÓÉØ ÁÒÇÕÍÅÎÔÓ 

against transferring banking supervision to the ECB.416 

Finally, as a result of intensive negotiations between Member States, it was agreed 

that banking supervision should not belong to the basic tasks of the ECB and its 

involvement was reduced to the advisory function.417 In the realm of banking 

ÓÕÐÅÒÖÉÓÉÏÎȟ ÔÈÅ %#" ×ÏÕÌÄ ÅØÅÒÃÉÓÅ ÁÎ ÁÎÃÉÌÌÁÒÙ ÒÏÌÅ ÂÙ ȰÃÏÎÔÒÉÂÕÔÉÎÇȱ ÔÏ 

supervision by other (national) authorities.418 It was reported that at the personal 

insistence of Tommaso Padoa-Schioppa,419 it was however decided that a transfer of 

bank supervisory competences to the ECB level should not be blocked in the future 

ÉÎ ÃÁÓÅ ȰÔhe interaction between the Eurosystem and national supervisory authorities 

turned ouÔ ÎÏÔ ÔÏ ×ÏÒË ÅÆÆÅÃÔÉÖÅÌÙȱȢ420 This arrangement was incorporated in Article 

103 of the TEC (that became Article 127(6) of the TFEU as a result of the Lisbon 

Treaty reform), notably without recourse to the burdensome (ordinary) Treaty 

amendment procedure laid down in Article 48 of the TUE.421  

                                                           
415

 See European Central Bank, The role of central banks in prudential supervision, 
https://www.ecb.europa.eu/pub/pdf/other/prudentialsupcbrole_en.pdf, accessed 01 December 2017, p. 8. 
416

 See Jacques de Larosière, L. Balcerowicz, O. Issing et al., The High-Level Group on Financial Supervision in the 
EU, Chaired by Jacques de LarosiereɂReport (Brussels, 2009). 
417

 See Smits, The European Central Bank (above, n. 405), p. 335-337. 
418

 See Helmut Siekmann, The Legal Framework for the European System of Central Banks, White Paper No. 26 
(2015). 
419

 2ÏÓÁ -ÁÒþÁ ,ÁÓÔÒÁȟ Ȭ2ÅÆÌÅÃÔÉÏÎÓ ÏÎ "ÁÎËÉÎÇ 5ÎÉÏÎȟ ÌÅÎÄÅÒ ÏÆ ÌÁÓÔ ÒÅÓÏÒÔ ÁÎÄ ÓÕÐÅÒÖÉÓÏÒÙ ÄÉÓÃÒÅÔÉÏÎȭȟ ÉÎ ECB 
Legal Conference 2015, pp. 154ɀ173. 
420

 See Padoa-Schioppa, EMU and banking supervision (above, n. 404). 
421

 This amendment procedure requires an intergovernmental conference, ratification by national parliaments, 
sometimes even a national referendum. 
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In 2012, political agreement was reached on the need to elevate the responsibility for 

banking supervision to the European level. Despite the existence of alternative 

constitutional bases for the creation of supranational structures governing EU 

ÆÉÎÁÎÃÉÁÌ ÓÕÐÅÒÖÉÓÉÏÎȟ ÉÔ ×ÁÓ ÄÅÃÉÄÅÄ ÔÏ ÒÅÓÏÒÔ ÔÏ ÔÈÅ ȰÓÌÅÅÐÉÎÇ ÂÅÁÕÔÙ ÃÌÁÕÓÅȱ 

encapsulated in Article 127(6) of the TFEU which explicitly authorizes the conferral 

ÏÆ -ÅÍÂÅÒ 3ÔÁÔÅÓȭ ÓÕÐÅÒÖÉÓÏÒÙ ÃÏÍpetences upon the Union, but limits the 

institutional choice exclusively to the ECB.  

Among other constitutional possibilities allowing creating new EU supervisory 

regime one can point out at a possible recourse to indirect Treaty basis in the form 

encapsuÌÁÔÅÄ ÉÎ !ÒÔÉÃÌÅ ΫΫή ÏÆ ÔÈÅ 4&%5 ɉȰÉÎÔÅÒÎÁÌ ÍÁÒËÅÔ ÃÌÁÕÓÅȱɊȢ  4ÈÉÓ ÏÐÔÉÏÎ ×ÁÓ 

however ruled out since adoption of individual supervisory measures may entail 

elements of policy judgment going far beyond a mere legal or technical assessment 

of facts based on objective criteria and therefore would be prohibited in the light of 

ÔÈÅ Ȱ-ÅÒÏÎÉ $ÏÃÔÒÉÎÅȱȢ 

To set the SSM in motion, a special act of general application (SSM Regulation,)422 

which rests on the constitutional authorisation provided by Article 127(6) of TFEU, 

was adopted by the Council. It confers ÕÐÏÎ ÔÈÅ %#" Á ÎÕÍÂÅÒ ÏÆ Ȱspecific tasks 

concerning policies relating to the prudential supervision of credit institutions, with a 

view to contributing to the safety and soundness of credit institutions and the stability 

                                                           
422

 See Ȭ#ÏÕÎÃÉÌ 2ÅÇÕÌÁÔÉÏÎ ɉ%5Ɋ .Ï ΫΪάήȾάΪΫέ ÏÆ Ϋί /ÃÔÏÂÅÒ άΪΫέ ÃÏÎÆÅÒÒÉÎÇ ÓÐÅÃÉÆÉÃ ÔÁÓËÓ ÏÎ ÔÈÅ %ÕÒÏÐÅÁÎ 
Central Bank concerning policies relating to the prudential supervisiÏÎ ÏÆ ÃÒÅÄÉÔ ÉÎÓÔÉÔÕÔÉÏÎÓȡ 33- 2ÅÇÕÌÁÔÉÏÎȭ 
(above, n. 72). 
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ÏÆ ÔÈÅ ÆÉÎÁÎÃÉÁÌ ÓÙÓÔÅÍ ×ÉÔÈÉÎ ÔÈÅ 5ÎÉÏÎ ɉȣɊȱȢ423 Since Article 127(6) of the TFEU 

solely regulates procedural aspects related to the conferral of banking supervisory 

competences upon the ECB, substantive aspects of the conferral had to be set out by 

a Council legal act. In this sense, the SSM Regulation can be regarded as a basic act 

of the new supranational supervisory regime, which is at the top of legal framework 

governinÇ ÔÈÅ 33- ÁÎÄ ×ÈÉÃÈ ÐÒÏÖÉÄÅÓ Á ȰÃÏÎÓÔÉÔÕÔÉÏÎÁÌȱ basis for the adoption of 

subsequent legal instruments regulating the functioning of the SSM administrative 

system, such as inter alia already mentioned the SSM Framework Regulation,424 the 

ECB Regulation ECB/2015/13,425 or the ECB Regulation ECB/2016/4.426 

The SSM Regulation, although forming a single act of Union law, does not however 

establish a single administrative arrangement. As pointed out above, the SSM 

supervisory framework exhibits a deeply pluralistic nature and distinguishes two 

distinct administrative arrangements.427 The first one, the subsystem of SSM Direct 

Supervision, applies to these credit institutions which are considered as significant in 

accordance with the specific quantitative and qualitative criteria (Ȱsignificance 

criteriaȱ). Those criteria include: (i) size,428 (i i) economic importance,429 (iii) 

                                                           
423

 See Article 1 of SSM Regulation. 
424

 See Ȭ2ÅÇÕÌÁÔÉÏÎ ɉ%5Ɋ .Ï ήΰβȾάΪΫή ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ #ÅÎÔÒÁÌ "ÁÎË ÏÆ Ϋΰ !ÐÒÉÌ άΪΫή ÅÓÔÁÂÌÉÓÈÉÎÇ ÔÈÅ ÆÒÁÍÅ×ÏÒË 
for cooperation within the Single Supervisory Mechanism between the European Central Bank and national 
ÃÏÍÐÅÔÅÎÔ ÁÕÔÈÏÒÉÔÉÅÓ ÁÎÄ ×ÉÔÈ ÎÁÔÉÏÎÁÌ ÄÅÓÉÇÎÁÔÅÄ ÁÕÔÈÏÒÉÔÉÅÓ ɉ%#"ȾάΪΫήȾΫαɊȡ 33- &ÒÁÍÅ×ÏÒË 2ÅÇÕÌÁÔÉÏÎȭ 
(above, n. 73). 
425

 See Ȭ2ÅÇÕÌÁÔÉÏÎ ɉ%5Ɋ άΪΫίȾίέ4 of the ECB of 17 March 2015 on reporting of supervisory financial information 
ɉ%#"ȾάΪΫίȾΫέɊȭ ɉÁÂÏÖÅȟ ÎȢ 74). 
426

 See Ȭ2ÅÇÕÌÁÔÉÏÎ ɉ%5Ɋ άΪΫΰȾήήί ÏÆ ÔÈÅ %#" ÏÆ Ϋή -ÁÒÃÈ άΪ16 on the exercise of options and discretions available 
ÉÎ 5ÎÉÏÎ ÌÁ× ɉ%#"ȾάΪΫΰȾήɊȭ ɉÁÂÏÖÅȟ ÎȢ 74). 
427

 See Figure 2 Case study table. 
428

 According to the methodology provided in the Article 6(4) of the SSM Regulation, this criterion is understood 
as the total value of its assets exceeds EUR 30 billion; or as the ratio of its total assets over the GDP of the 
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significance of cross-border activities,430 (iv) receiving public financial assistance,431 

and (v) being among the three most important banks in local jurisdiction.432 The 

second arrangement, the subsystem of SSM Indirect Supervision, applies to those 

credit institutions which do not f ulfill one of the significance criteria and are 

therefore considered as less significant .433 

6.3. Allocation of supervisory responsibilities within the SSM  

The second element that is instrumental in the analysis of the organisational design 

of EU multilevel administration concerns the internal allocation of administrative 

responsibilities between the higher and lower level actors. To generate particular 

legal consequences upon an individual that result from the pursuit of particular 

administrative tasks, an organ of a public administration needs to be attributed a 

corresponding competence to do so. In the EU context, the question related to 

                                                                                                                                                                                 
participating Member State of establishment exceeding 20 %, unless the total value of its assets is below EUR 5 
billion.  
429

 According to the methodology provided in the Article 6(4) of the SSM Regulation, this criterion is understood 
as importance for the economy of the Union or any participating Member State. 
430

 According to the methodology provided in the Article 6(4) of the SSM Regulation, the ECB may also, on its 
own initiative, consider an institution to be of significant relevance where it has established banking subsidiaries 
in more than one participating Mem ber States and its cross-border assets or liabilities represent a significant part 
of its total assets or liabilities subject to the conditions laid down in the methodology. The methodology sets this 
ÃÒÉÔÅÒÉÏÎ ÁÓ ÔÈÅ ÔÏÔÁÌ ÖÁÌÕÅ ÏÆ ÉÔÓ ÁÓÓÅÔÓ ÅØÃÅÅÄÓ Γί ÂÉllion and the ratio of its cross-border assets/liabilities in more 
than one other participating Member State to its total assets/liabilities is above 20%. 
431

 According to the methodology provided in the Article 6(4) of the SSM Regulation, this criterion is applied to 
those banks for which public financial assistance has been requested or received directly from the EFSF or the 
ESM. They shall not be considered less significant. 
432

 According to the methodology provided in the Article 6(4) of the SSM Regulation, this criterion is an 
obligation for the ECB shall carry out the tasks conferred on it by this Regulation in respect of the three most 
significant credit institutions in each of the participating Member States, unless justified by particular 
circumstances. 
433

 3ÅÅ !ÒÔÉÃÌÅ ΰɉαɊ ÏÆ ÔÈÅ 33- 2ÅÇÕÌÁÔÉÏÎȡ ɉȣɊ ÎÁÔÉÏÎÁÌ ÃÏÍÐÅÔÅÎÔ ÁÕÔÈÏÒÉÔÉÅÓ ÓÈÁÌÌ ÃÁÒÒÙ ÏÕÔ ÁÎÄ ÂÅ ÒÅÓÐÏÎÓÉÂÌÅ 
for the tasks referred to in points (b), (d) to (g) and (i) of Article 4(1) and adopting all relevant supervisory 
decisions with regard to the credit institutions referred to in the first subparagraph of paragraph 4 of this Article, 
within the framework and subject to the procedures referred to in paragraph 7 of this Article. 
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distribution of tasks and competences becomes even more relevant since it sets the 

extent, to which traditional Westphalian state administrative monopoly to influence 

legal status of an individual within their territory may be limited or complemented 

by administrative activities of supranational regulatory structures. 

6.3.1. The exercise of administrative tasks in the SSM 

Within the Single Supervisory Mechanism, administrative responsibilities of public 

ÁÄÍÉÎÉÓÔÒÁÔÉÏÎ ÁÒÅ ÒÅÌÁÔÅÄ ÔÏ Á ÓÐÅÃÉÆÉÃ ÁÒÅÁ ÏÆ ÐÕÂÌÉÃ ÐÏÌÉÃÙȡ ȰÐÒÕÄÅÎÔÉÁÌ ÓÕÐÅÒÖÉÓÉÏÎ 

ÏÆ ÃÒÅÄÉÔ ÉÎÓÔÉÔÕÔÉÏÎÓȱȢ434 The SSM Regulation contains however no definition of what 

ȰÐÒÕÄÅÎÔÉÁÌ ÓÕÐÅÒÖÉÓÉÏÎȱ ÅÎÔÁÉÌÓȢ )ÎÓÔÅÁÄȟ ÉÔ ÉÎÃÌÕÄÅÓ Á ÌÉÓÔ ÏÆ ËÅÙ ÐÒÕÄÅÎÔÉÁÌ 

supervisory tasks that may be considered as the core activity of any prudential 

supervisor.435 According to Article 4(1) of the SSM Regulation, the following (micro -

prudential) supervisory tasks have been conferred upon the ECB (ȰSSM supervisory 

tasksȱ): 

(1) Granting and withdrawal of authorisation of a credit institution; 436 

(2) Supervision of cross-border entities;437 

(3) Assessment of changes in the shareholder structure of supervised 

entities;438 

                                                           
434

 See Article 1 of the SSM Regulation: This Regulation confers on the ECB specific tasks concerning policies 
relating to the prudential supervision ÏÆ ÃÒÅÄÉÔ ÉÎÓÔÉÔÕÔÉÏÎÓ ɉȣɊȱȢ 
435

 See; 7ÙÍÅÅÒÓÃÈȟ Ȭ4ÈÅ 3ÉÎÇÌÅ 3ÕÐÅÒÖÉÓÏÒÙ -ÅÃÈÁÎÉÓÍ ÏÒΈ33-Έȟ 0ÁÒÔ /ÎÅ ÏÆ ÔÈÅ "ÁÎËÉÎÇ 5ÎÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ 407), 
p. 13. 
436

 See Article 4(1)(a) of the SSM Regulation: to authorize credit institutions and to withdraw authorizations of 
credit institutions subject to Article 14. This task stems from the Articles 8-18 and 21 of the CRDIV. 
437

 See Article 4(1)(b) of the SSM Regulation: for credit institutions established in a participating Member State, 
which wish to establish a branch or provide cross border services in a non-participating Member State, to carry 
out the tasks which the competent authority of the home Member State shall have under the relevant Union law. 
This task stems from the Articles 35 and 39 of the CRDIV. 
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(4) Ensuring the compliance of supervised entities with key micro-prudential 

requirements;439 

(5) Ensuring the compliance of supervised entities with other micro-

prudential requirements;440 

(6) Conduct of supervisory reviews ɉȰ3ÕÐÅÒÖÉÓÏÒÙ 2ÅÖÉÅ× ÁÎÄ %ÖÁÌÕÁÔÉÏÎ 

0ÒÏÃÅÓÓÅÓȱȟ 32%0ÓɊ ÁÎÄ ÓÔÒÅÓÓ ÔÅÓÔÓ ÏÎ ÓÕÐÅÒÖÉÓÅÅÓȠ441 

(7) Supervision of banking groups on a consolidated basis;442 

(8) Supplementary supervision of financial conglomerates;443 

                                                                                                                                                                                 
438

 See Article 4(1)(c) of the SSM Regulation: to assess notifications of the acquisition and disposal of qualifying 
holdings in credit institutions, except in the case of a bank resolution, and subject to Article 15. This task stems 
from the Articles 22-27 of the CRDIV. 
439

 See Article 4(1)(d) of the SSM Regulation: to ensure compliance with the acts referred to in the first 
subparagraph of Article 4(3), which impose prudential requirements on credit institutions in the areas of own 
funds requirements, securitization, large exposure limits, liquidity, leverage, and reporting and public disclosure 
of information on those matters. Accordingly, the obligation to ensure compliance with own funds (capital) 
requirements and securitization stems from the Articles 25-386 and 404-410 of the CRR; the obligation to ensure 
compliance with limits on large exposures stems from the Articles 387-403 of CRR; the obligation to ensure 
compliance with liquidity requirements stem s from the Articles 411-426 of CRR; the obligation to ensure 
compliance with public disclosure of information on these matters (Pillar 3) stems from the Articles 431-455 of 
the CRR. 
440

 See Article 4(1)(e) of the SSM Regulation: to ensure compliance with the acts referred to in the first 
subparagraph of Article 4(3), which impose requirements on credit institutions to have in place robust 
governance arrangements, including the fit and proper requirements for the persons responsible for the 
management of credit institutions, risk management processes, internal control mechanisms, remuneration 
policies and practices and effective internal capital adequacy assessment processes, including Internal Ratings 
Based models. Accordingly, the obligation to ensure robust governance arrangements stems from the Articles 74-
75 and 88-96 of the CRDIV; the obligation to ensure effective ICAAP stems from the Articles 76-87 of  the CRDIV.  
441

 See Article 4(1)(f) of the SSM Regulation: (f) to carry out supervisory reviews, including where appropriate in 
coordination with EBA, stress tests and their possible publication, in order to determine whether the 
arrangements, strategies, processes and mechanisms put in place by credit institutions and the own funds held 
by these institutions ensure a sound management and coverage of their risks, and on the basis of that supervisory 
review to impose on credit institutions specific additional own funds requirements, specific publication 
requirements, specific liquidity requirements and other measures, where specifically made available to 
competent authorities by relevant Union law. The obligation to carry out SREPs and stress tests stems from the 
Articles 97-101 of the CRDIV. The imposition of ad hoc additional requirements is governed by the Articles 102-
107 of the CRDIV. 
442

 See Article 4(1)(g) of the SSM Regulation: to carry out supervision on a consolidated basis over credit 
ÉÎÓÔÉÔÕÔÉÏÎÓȭ ÐÁÒÅÎÔÓ ÅÓÔÁÂÌÉÓÈÅÄ ÉÎ ÏÎÅ ÏÆ ÔÈÅ ÐÁÒÔÉÃÉÐÁÔÉÎÇ -ÅÍÂÅÒ 3ÔÁÔÅÓȟ ÉÎÃÌÕÄÉÎÇ ÏÖÅÒ ÆÉÎÁÎÃÉÁÌ ÈÏÌÄÉÎÇ 
companies and mixed financial holding companies, and to participate in supervision on a consolidated basis, 
including in colleges of supervisors without prejudice to the participation of national competent authorities in 
those colleges as observers, in relation to parents not established in one of the participating Member State. This 
obligation stems from the Articles 111-118 of the CRDIV. 
443

 See Article 4(1)(h) of the SSM Regulation: to participate in supplementary supervision of a financial 
conglomerate in relation to the credit institutions included in it and to assume the tasks of a coordinator where 
the ECB is appointed as the coordinator for a financial conglomerate in accordance with the criteria set out in 
relevant Union law. This obligation stems from the provisions of the Directive 2002/87/EC.  



154 
 

(9) Ȱ,ÅÁÎÉÎÇ ÁÇÁÉÎÓÔ ÔÈÅ ÒÅÓÏÌÕÔÉÏÎȱ ÏÆ ÓÕÐÅÒÖÉÓÅÄ ÅÎÔÉÔÉÅÓȢ444 

The abovementioned supervisory tasks are carried out vis-à-ÖÉÓ ȰÃÒÅÄÉÔ ÉÎÓÔÉÔÕÔÉÏÎÓȱ 

in the meaning of Union law,445 ÁÎÄ Ô×Ï ÃÁÔÅÇÏÒÉÅÓ ÏÆ ÈÏÌÄÉÎÇ ÃÏÍÐÁÎÉÅÓȡ ȰÆÉÎÁÎÃÉÁÌ 

ÈÏÌÄÉÎÇ ÃÏÍÐÁÎÉÅÓȱ 446 (in the context of consolidated supervision of banking 

groups) and ȰÍÉØÅÄ ÆÉÎÁÎÃÉÁÌ ÈÏÌÄÉÎÇ ÃÏÍÐÁÎÉÅÓȱ447 (in the context of supplementary 

supervision of financial conglomerates).448 Those three types of financial market 

participants, together with branches operating in participating Member States of 

credit institutions established in non-participating Member States, are included in 

ÔÈÅ ÓÃÏÐÅ ÏÆ ȰÓÕÐÅÒÖÉÓÅÄ ÅÎÔÉÔÉÅÓȱ ÉÎ ÔÈÅ ÍÅÁÎÉÎÇ ÏÆ ÔÈÅ 33- 2ÅÇÕÌÁÔÉÏÎȢ  

Prudential supervision of financial market participants other than credit institutions 

is out of the SSM jurisdictional remit and remains exclusively under national 

responsibility, in spite of the fact that some of participants may be of systemic 

relevance to banking system. This notably includes financial institutions such as 

                                                           
444

 See Article 4(1)(i) of SSM Regulation: to carry out supervisory tasks in relation to recovery plans, and early 
intervention where a credit institution or group in relation to which the ECB is the consolidating supervisor, does 
not meet or is likely to breach the applicable prudential requirements, and, only in the cases explicitly stipulated 
by relevant Union law for competent authorities, structural changes required from credit institutions to prevent 
financial stress or failure, excluding any resolution powers. Accordingly, the obligation to draw recovery plans for 
supervised banks stems from the Articles 5-9 of the BRRD. Early intervention measures available to competent 
supervisors are governed by the Articles 27-30 of the BRRD.  
445

 See Article 4(1) of the SSM Regulation. According to Article 4(1) point 1 of the CRR: credit institutions are 
ÕÎÄÅÒÓÔÏÏÄ ÁÓ ȰÕÎÄÅÒÔÁËÉÎÇÓ ÔÈÅ ÂÕÓÉÎÅÓÓ ÏÆ ×ÈÉÃÈ ÉÓ ÔÏ ÒÅÃÅÉÖÅ ÄÅÐÏÓÉÔÓ ÏÒ ÏÔÈÅÒ ÒÅÐÁÙÁÂÌÅ ÆÕÎÄÓ ÆÒÏÍ ÔÈÅ ÐÕÂÌÉÃ 
and to grant creÄÉÔÓ ÆÏÒ ÉÔÓ Ï×Î ÁÃÃÏÕÎÔȱȢ 
446

 See Article 4(1)(g)(h) of the SSM Regulation. According to Article 4 point 19 of the Directive 2006/48/EC, 
financial holding company is a financial institution (1) the subsidiaries of which are exclusively or mainly credit 
institutions, investment firms or financial instit utions at least one of such subsidiaries being a credit institutions 
or an investment firm and (2) which is not a mixed financial holding company.  
447

 See Article 4(1)(g)(h) of the SSM Regulation. According to Article 2 point 15 of the Directive 2002/87/EC, 
mixed financial holding company is a parent undertaking, other than a regulated entity, which together with its 
subsidiaries ɀ at least one of which is a regulated entity which has its registered office in the EU ɀ and other 
entities, constitutes a financial conglomerate.  
448

 A financial conglomerate is a group or subgroup, where (1) a regulated entity is at the head of the group of the 
subgroup or (2) at least one of subsidiaries in that group or subgroup is a regulated entity (i.e. a credit institution, 
an insurance undertaking, a reinsurance undertaking, an investment firm, an asset management company, or an 
alternative investment fund manager). See Article 2 point 14 of the Directive 2002/87/EC. 
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leasing, factoring and credit companies, central counterparties,449 payment 

institutions ,450 investment firms,451 or UCITS management companies.452 It should be 

noted that Article 127(6) of the TFEU does not however exclude the possibility of 

transferring the prudential supervision of the abovementioned entities to the ECB in 

ÔÈÅ ÆÕÔÕÒÅ ÓÉÎÃÅ ÉÔ ÁÌÓÏ ÒÅÆÅÒÓ ÔÏ ȰÏÔÈÅÒȱ ÆÉÎÁÎcial institutions. This would  however be 

ÓÕÂÊÅÃÔ ÔÏ ÔÈÅ #ÏÕÎÃÉÌȭÓ ÁÐÐÒÏÖÁÌȢ 4ÈÅ ÏÎÌÙ ÅØÐÌÉÃÉÔ ÒÅÓÔÒÉÃÔÉÏÎ ÃÏÎÃÅÒÎÓ ÉÎÓÕÒÁÎÃÅ 

undertakings,453 over which the ECB is constitutionally banned from assuming 

supervisory tasks. Therefore, without the Treaty change, it would be impossible to 

submit all financial institutions under the SSM supervisory jurisdiction.  

Although the foregoing tasks can be considered as pertaining to the core of 

prudential supervision, they cannot be regarded as the exhaustive list of all 

prudential tasks. It therefore follows that they might be areas of prudential 

supervision of credit institutions which have not been conferred upon the ECB, 

which remain within the remit of national competence. In this respect, the SSM 

Regulation lists a number of prudential supervisory tasks regarding credit 

                                                           
449

 See Article 1 of the SSM Regulation, second paragraph. Central counterparty is a legal person that interposes 
itself between the counterparties to the contracts traded on one or more financial markets, becoming the buyer 
to every seller and the seller to every buyer. See Article 2(1) of the Regulation (EU) No 64βȾάΪΫά ɉȰ%-)2ȱɊȢ 
450

 Payment institution is a legal person that has been granted authorization to provide and execute payment 
serviced across the EU. See Article 4 para 4 of the Directive 2007/64/EC. 
451

 An investment firm is any legal person whose regular occupation or business is the provision of one or more 
ȬÉÎÖÅÓÔÍÅÎÔ ÓÅÒÖÉÃÅÓȭ ÔÏ ÔÈÉÒÄ ÐÁÒÔÉÅÓȟ ÁÎÄȾÏÒ ÔÈÅ ÐÅÒÆÏÒÍÁÎÃÅ ÏÆ ÏÎÅ ÏÒ ÍÏÒÅ ȬÉÎÖÅÓÔÍÅÎÔ ÁÃÔÉÖÉÔÉÅÓȭ ÏÎ Á 
ÐÒÏÆÅÓÓÉÏÎÁÌ ÂÁÓÉÓȢ )Î ÔÕÒÎȟ ȬÉÎÖÅÓÔÍÅÎÔ ÓÅÒÖÉÃÅÓ ÁÎÄ ÁÃÔÉÖÉÔÉÅÓȭ ÁÒÅ ÄÅÆÉÎÅÄ ÁÓ ÍÅÁÎÉÎÇ ÁÎÙ ÏÆ Ôhe services and 
activities listed in Section A of Annex I relating to any of the instruments listed in Section C of Annex I of the 
MiFID I. See Article 4 par. 1 point 1 of the Directive 2004/39/EC. 
452

 UCITS is an undertaking (1) with the sole object of collective investment in transferable securities or in other 
liquid financial assets of capital raised from the public and which operates on the principle of risk-spreading, and 
with units which are, at the request of holders, repurchased or redeemed, directly or indirectly, out of those 
ÕÎÄÅÒÔÁËÉÎÇÓȭ ÁÓÓÅÔÓȢ 3ÅÅ !ÒÔÉÃÌÅ ά ÐÁÒȢ Ϋ ÐÏÉÎÔɉÂɊ ÏÆ ÔÈÅ $ÉÒÅÃÔÉÖÅ άΪΪγȾΰίȾ%#Ȣ 
453

 An insurance undertaking is a direct life or non-life insurance undertaking which has received official 
authorization in accordance with Article  6 of the Directive 73/239/EEC or Article 6 of the Directive 79/267/EEC. 
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institutions, which remain within the exc lusive competence of the NCAs (non-SSM 

supervisory tasks) regardless of their significance status. They include:454 

(1) Receiving of notifications on the exercise of the right of establishment 

and the free provision of services by credit institutions across the internal 

market; 

(2) Supervising undertakings which are not covered by the definition of 

credit institutions under Union law but which are supervised as credit 

institutions under national law ;455 

(3) Supervising branches of credit institutions from third countries;  

(4) Supervising payments services; 

(5) Conducting day-to-day verifications of all credit institutions;  

(6) Supervising credit institutions as regards markets in financial 

instruments; 

(7) Preventing of the use of the financial system for the purpose of money 

laundering and terrorist financing; 

(8) Ensuring consumer protection. 

It follows that the micro -prudential supervision within the SSM is governed by the 

principle of conferral which fulfills a twofold role: firstly, it sets the legal boundaries 

ÆÏÒ ÔÈÅ 5ÎÉÏÎȭÓ ÁÃÔÉÏÎ ÉÎ ÔÈÅ ÆÉÅld of micro -prudential supervision and, secondly, it 

provides foundations for the legitimate exercise of competences by the Union in 

relation to supervised entities. Moreover, the attribution to the ECB of 

overwhelming, but not exhaustive number of tasks concerning prudential 

                                                           
454

 See, indicatively, Recital (25) of the SSM Regulation which lists a number of supervisory tasks not conferred on 
the ECB that should remain with the national authorities. 
455

 Importantly, this includes specialized French financial institutions which under national law may be 
considered credit institutions without receiving deposits from public.  
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supervision of credit institutions follows also the principles of proportionality, which 

sets the scope and depth of conferral to the extent necessary to achieve the 

objectives set by the SSM Regulation. This is in line with an approach that the 

distribution of tasks and competences between EU and national level in specific 

policy field is usually better organized on a case-by-case basis in light of the political, 

economic and social factors of a sector at stake.456 Lastly, the implementation of 

supervisory tasks in the SSM is underpinned by the principle of decentralization. 

This is reflected in the regime established by Articles 6(4)-(6) of the SSM Regulation 

delineating the personal scope of supervised entities, over which the ECB exercises 

its supervisory tasks directly (SSM Direct Supervision); over which the exercise of the 

%#"ȭÓ ÓÕÐÅÒÖÉÓÏÒÙ ÔÁÓËÓ ÉÓ ÌÅÇÉÓÌÁÔÉÖÅÌÙ ÁÔÔÒÉÂÕÔÅÄ ÔÏ ÔÈÅ .#!Ó ÂÕÔ ÕÎÄÅÒ ÔÈÅ %#" 

oversight (SSM Indirect Supervision). 

The first arrangement, the subsystem of SSM Direct Supervision, applies to credit 

institutions established in any of participating Member States that are classified as 

significant in accordance with the criteria laid down in Article 6(4) of the SSM 

Regulation. For this group of entities, the ECB is exclusively competent to carry out 

all SSM supervisory tasks listed in the Article 4(1) of the SSM Regulation.457 Although 

the ECB is exclusively responsible and accountable for the exercise of these tasks, the 

                                                           
456

 See -ÉÒÏÓÌÁÖÁ 3ÃÈÏÌÔÅÎ ÁÎÄ !ÎÎÅÔÊÅ /ÔÔÏ×ȟ Ȭ)ÎÓÔÉÔÕÔÉÏÎÁÌ $ÅÓÉÇÎ ÏÆ %ÎÆÏÒÃÅÍÅÎÔ ÉÎ ÔÈÅ %5ȡ 4ÈÅ #ÁÓÅ ÏÆ 
&ÉÎÁÎÃÉÁÌ -ÁÒËÅÔÓȭȟ Utrecht Law Review 10, no. 5 (2014): pp. 80ɀ91 (p. 91). 
457

 See supra n. 436-447. 
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NCAs remain responsible for assisting the ECB in the preparation and 

implementation of any supervisory acts related to them.458  

The second arrangement, the subsystem of SSM Indirect Supervision, applies to 

credit institutions established in any of part icipating Member States deemed less 

significant. For this group of entities, the NCAs are legislatively attributed the 

responsibility to carry out supervisory tasks conferred upon the ECB that are listed in 

Article 4(1) of the SSM Regulation,459 with three notable exceptions: (i) granting and 

(ii) withdrawal  of authorisation of a credit institution ,460 and (iii) assessments of 

ÃÈÁÎÇÅÓ ÉÎ ÔÈÅ ÓÈÁÒÅÈÏÌÄÅÒȭÓ ÓÔÒÕÃÔÕÒÅ ÏÆ Á ÓÕÐÅÒÖÉÓÅÄ ÉÎÓÔÉÔÕÔÉÏÎȢ461 The exercise of 

these three supervisory tasks is directly attributed to the ECB and governed by a 

special two-stage regime that nevertheless foresees substantial involvement of NCAs 

ÉÎ ÔÈÅ ÐÒÅÐÁÒÁÔÏÒÙ ×ÏÒË ɉȰÃÏÍÍÏÎ ÐÒÏÃÅÄÕÒÅÓȱ ÒÅÇÉÍÅɊȢ462 The reminder of SSM 

supervisory tasks in relation to less significant institutions is carried out by the NCAs 

under (multi -dimensional) oversight of the ECB.463 The exercise of other supervisory 

tasks vis-à-vis, both significant and less significant, supervised entities which were 

                                                           
458

 See Article 6(3) of the SSM Regulation. 
459

 See Article 6(4) of tÈÅ 33- 2ÅÇÕÌÁÔÉÏÎȡ Ȱ)Î ÒÅÌÁÔÉÏÎ ÔÏ ÔÈÅ ÔÁÓËÓ ÄÅÆÉÎÅÄ ÉÎ !ÒÔÉÃÌÅ ή ÅØÃÅÐÔ ÆÏÒ ÐÏÉÎÔÓ ɉÁɊ ÁÎÄ 
(c) of paragraph 1 thereof, the ECB shall have the responsibilities set out in paragraph 5 of this Article and the 
national competent authorities shall have the responsibilities set out in paragraph 6 of this Article, within the 
ÆÒÁÍÅ×ÏÒË ÁÎÄ ÓÕÂÊÅÃÔ ÔÏ ÔÈÅ ÐÒÏÃÅÄÕÒÅÓ ÒÅÆÅÒÒÅÄ ÔÏ ÉÎ ÐÁÒÁÇÒÁÐÈ α ÏÆ ÔÈÉÓ !ÒÔÉÃÌÅȱȢ 
460

 See supra n.436. 
461

 See supra n. 438. 
462

 For the applicable regime, see Article 14- 15 of the SSM Regulation. 
463

 See Article 6(5)(b) of the SSM Regulation. 
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not conferred upon the ECB,464 remains within a competence of the relevant 

national authorities. 465 

6.3.2. The exercise of administrative competences in the SSM 

To carry out their supervisory tasks and responsibilities, both the ECB and NCAs 

need to be attributed relevant powers (competences) which would make them 

capable of adopting acts producing legal consequences vis-à-vis supervised entities. 

Although the terms of powers and competences are often used interchangeably, they 

are not the conceptually equivalent. Whereas the notion of power refers to capability 

of a public actor (government, administrative authority) to pursue public policies 

and is considered as an attribute of a State, the competence expresses the idea of 

ÌÉÍÉÔÓ ÁÎÄ ÄÅÓÉÇÎÁÔÅÓ ÔÈÅ Ȱscope of application of power, and not the power itselfȱ.466 

In this sense, it is associaÔÅÄ ×ÉÔÈ ÔÈÅ %ÎÇÌÉÓÈ ÎÏÔÉÏÎ ÏÆ ȰÊÕÒÉÓÄÉÃÔÉÏÎȱȟ which 

determines the sphere and the boundaries in which that power is allowed to be 

exercised.467 Since the Union is not a State, the exercise of the exercise of any 

Ȱpowerȱ ÁÔÔÒÉÂÕÔÅÄ ÔÏ ÉÔ ÎÅÅÄÓ ÔÏ ÆÏÌÌÏ× ÔÈÅ ÐÒÉÎÃÉÐÌÅ ÏÆ ÃÏÎÆÅÒÒÁÌ ÓÔÁÔÉÎÇ ÔÈÁÔ ÉÔ ȰÓÈÁÌÌ 

ÁÃÔ ÏÎÌÙ ×ÉÔÈÉÎ ÔÈÅ ÌÉÍÉÔÓ ÏÆ ÔÈÅ ÃÏÍÐÅÔÅÎÃÅÓ ÃÏÎÆÅÒÒÅÄ ÕÐÏÎ ÉÔȱȢ468 

!ÎÏÔÈÅÒ ÁÓÐÅÃÔ ×ÈÉÃÈ ÎÅÅÄÓ ÔÏ ÂÅ ÈÉÇÈÌÉÇÈÔÅÄ ÉÓ Á ÄÉÖÉÄÅ ÂÅÔ×ÅÅÎ ÔÈÅ 5ÎÉÏÎȭÓ 

regulatory and supervisory competences related to prudential policies. Prior to the 
                                                           
464

 See supra n.454. 
465

 See Article 1 of the SSM Regulation: This Regulation is without prejudice to the responsibilities and related 
powers of the competent authorities of the participating Member States to carry out supervisory tasks not 
conferred on the ECB by this Regulation. 
466

 3ÅÅ #ÏÍÂÁÃÁÕȟ *Ȣ ɉάΪΪίɊ Ȭ#ÏÎÃÌÕÓÉÏÎÓ ÇÅÎÅÒÁÌÅÓȭ ÉÎ Les compétences de Ìȭ%ÔÁÔ ÅÎ ÄÒÏÉÔ )ÎÔÅÒÎÁÔÉÏÎÁÌȟ Colloque 
de Rennes 2005, Paris: Pedone, p. 308. 
467

 See "ÅÁÕÄȟ Ȭ4ÈÅ !ÌÌÏÃÁÔÉÏÎ ÏÆ #ÏÍÐÅÔÅÎÃÅÓ ÉÎ Á &ÅÄÅÒÁÔÉÏÎɂ! 'ÅÎÅÒÁÌ )ÎÔÒÏÄÕÃÔÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ90), p. 31. 
468

 See Article 5(2) of the TEU. 
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crisis, it was widely accepted that regulation and supervision is closely interrelated 

that practically form two sides of the same coin. Given the elusive nature of both 

terms, they were often used (and are still being used by some commentators)469 

interchangeably.470 Even today, competent authorities are sometimes referred to as 

bank regulators and sometimes as bank supervisors. However, during the crisis, 

attempts to formally distinguish both activities were undertaken. As the de Larosière 

report pointed out:  

ȰRegulation is the set of rules and standards that govern financial institutions; 

their main objective is to foster financial stability and to protect the customers 

of financial services. Regulation can take different forms, ranging from 

information  requirements to strict measures such as capital requirements. On 

the other hand, supervision is the process designed to oversee financial 

institutions in order to ensure that rules and standards are properly applied. 

This being said, in practice, regulation ÁÎÄ ÓÕÐÅÒÖÉÓÉÏÎ ÁÒÅ ÉÎÔÅÒÔ×ÉÎÅÄ ɉȣɊȢȱ471 

The abovementioned differentiation equates regulation to rule-making and 

supervision to the implementation (application and enforcement) of these rules. The 

main reason for this was to ensure the applicability of a single set of common 

banking rules (the Single Rulebook) to all credit institutions in EU Members States 

                                                           
469

 Notably in the Anglo-American legal scholarship. Here, regulation refers to the exercise of control or direct 
government intervention into an otherwise autonomous sphere of the market and is frequently opposed to 
competition. For an overview, see for example, Stephen G. Breyer, Regulation and its Reform (Harvard University 
Press, 2009). 
470

 See Rosa María Lastra, International financial and monetary law (Oxford University Press, 2015), p. 112. 
471

 See Larosière et al., The High-Level Group on Financial Supervision in the EU, Chaired by Jacques de Larosiereɂ
Report (above, n. 416), para 38. 
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in order to avoid regulatory fragmentation and maintain institutional balance 

between EU institutions, agencies and bodies which gained new regulatory and 

supervisory competences over banking sector. Notwithstanding these attempts to 

provide more conceptual clarity by introducing objective-based differentiation 

between both concepts, the borders between them remain rather blurred in terms of 

the actual effects on the conduct of market participants operating in the banking 

sector. Both the regulation (rule-making) and the supervision (application of these 

rules) may entail direct or indirect supervisory consequences472 and sometimes the 

vice versa.473 Nevertheless, when analyzing the exercise of competences in the SSM, 

this section will distinguish between their regulatory and supervisory type.   

6.3.3. In particular: the exercise of administrative regulatory competences in the 

SSM 

4ÈÅ ÁÃÔÕÁÌ ÓÃÏÐÅ ÏÆ ÔÈÅ %#"ȭÓ ÒÅÇÕÌÁÔÏÒÙ ÃÏÍÐÅÔÅÎÃÅ ÔÏ ÓÅÔ ÔÈÅ ÒÕÌÅÓ ÆÏÒ ÂÁÎËÉÎÇ 

market participants has been debated in the academic literature, primarily in 

relation to the horizontal distribution of powers between different supranational 

actors.474 It has been envisaged that the assignment to the ECB general rulemaking 

powers would upset the institutional balance with the European Commission and 

with the EBA, and would introduce a new non-level playing field within the EU since 

                                                           
472

 To illustrate this relation, consider provisions introducing options and national discretions with explicitly 
defined procedures regarding their exercise. These procedures may have an effect on established supervisory 
practices of competent authorities which by definition belong to the supervisory dimension of their activities. 
473

 To illustrate this relation, consider internal handbooks issued by competent authorities on how to apply 
certain provisions of applicable banking regulation (i.a. setting procedures, conditions, methodologies and other 
specifications which institute a certain interpretation of these provisions in a given jurisdiction).  
474

 See Danny Busch and Guido Ferrarini, The European Banking Union (Oxford: Oxford University Press, 2015). 
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the outreach of the SSM jurisdiction does not cover the entire Single Market.475 That 

is why the SSM Regulation emphasizes that the ECB is bound by EU-wide rules when 

carrying out its supervisory tasks. To this end, the ECB is obliged to apply relevant 

Union law476, in particular legal acts which constitute the Single Rulebook for 

banking services, such as EU binding legislative acts (notably Regulation and 

Directives).477 As the Union cannot bypass the Member States in the transposition of 

Directives,478 the ECB has to apply national legislation transposing those 

Directives.479 This rule has been formulated by jurisprudence of the CJEU and is 

known as the prohibition on horizontal direct effect of directives.480 Furthermore, 

the ECB also applies delegated and implementing acts of the European 

Commission481 based on draft technical standards developed by the EBA in 

accordance with the Articles 10-15 of the EBA Regulation (Level 2 acts),482 as well as 

                                                           
475

 See 7ÙÍÅÅÒÓÃÈȟ Ȭ4ÈÅ 3ÉÎÇÌÅ 3ÕÐÅÒÖÉÓÏÒÙ -ÅÃÈÁÎÉÓÍ ÏÒΈ33-Έȟ 0ÁÒÔ /ÎÅ ÏÆ ÔÈÅ "ÁÎËÉÎÇ 5ÎÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ407), 
pp.12-13. 
476

 See Article 4(3) of the SSM Regulation: For the purpose of carrying out the tasks conferred on it by this 
Regulation, and with the objective of ensuring high standards of supervision, the ECB shall apply all relevant 
Union law, and where this Union law is composed of Directives, the national legislation transposing those 
Directives. Where the relevant Union law is composed of Regulations and where currently those Regulations 
explicitly grant options for Member States, the ECB shall apply also the national legislation exercising those 
ÏÐÔÉÏÎÓ ɉȢȢȢɊȱȢ 
477

 See Article 289 of the TFEU. 
478

 Notably, even when a provision of a directive is clear and sufficiently precise and constitutes the condition for 
direct applicability (in line with the case law of the CJEU). See Judgment of 19 January 1982, Case C-8/81 Ursula 
Becker v Finanzamt Münster-Innenstadt EU:C:1982:7, para 25. 
479

 For these reasons, national law provisions implementing directives governing prudential supervision of credit 
ÉÎÓÔÉÔÕÔÉÏÎÓ ÓÈÁÌÌ ÂÅ ÁÌÓÏ ÃÏÎÓÉÄÅÒÅÄ ÁÓ Á ÐÁÒÔ ÏÆ ȰÒÅÌÅÖÁÎÔ 5ÎÉÏÎ ÌÁ×ȱ ÉÎ ÔÈÉÓ ÃÏÎÔÅØÔȢ 
480

 See Judgment of 26 February 1986, Case C-152/84 M. H. Marshall v Southampton and South-West Hampshire 
Area Health Authority (Teaching) EU:C:1986:84, para 48. 
481

 See Article 290 and 291 of the TFEU. 
482

 See Ȭ2ÅÇÕÌÁÔÉÏÎ ɉ%5Ɋ .Ï ΫΪγέȾάΪΫΪ ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ 0ÁÒÌÉÁÍÅÎÔ ÁÎÄ ÏÆ ÔÈÅ #ÏÕÎÃÉÌ ÏÆ άή .ÏÖÅÍÂÅÒ άΪΫΪ 
establishing a European Supervisory Authority (European Banking Authority), amending Decision No 
αΫΰȾάΪΪγȾ%# ÁÎÄ ÒÅÐÅÁÌÉÎÇ #ÏÍÍÉÓÓÉÏÎ $ÅÃÉÓÉÏÎ άΪΪγȾαβȾ%#ȡ ɉ%"! 2ÅÇÕÌÁÔÉÏÎɊȭȟ ÉÎ OJ L 331, 15.12.2010. 
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guidelines and recommendations of the EBA based on the Article 16 of the EBA 

Regulation (Level 3 acts).  

(i)  Regulatory powers in the subsystem of SSM Direct Supervision 

To efficiently and consistently apply the Single Rulebook to supervised entities, the 

ECB may issue different legal instruments,483 including binding legal acts of general 

application, such as Regulations albeit limited to the extent necessary in order to 

organize or specify the modalities for carrying out its supervisory tasks.484 These 

legal acts ought to be issued in conformity with the Single Rulebook legislation, as 

well the EBA Single Supervisory Handbook.485 The question essentially lies on 

×ÈÅÔÈÅÒ ÔÈÅ %#"ȭÓ ÃÏÍÐÅÔÅÎÃÅ ÔÏ ÁÄÏÐÔ ÄÉÒÅÃÔÌÙ ÁÐÐÌÉÃÁÂÌÅ 2ÅÇÕÌÁÔÉÏÎÓ ÉÓ ÒÅÓÔÒÉÃÔÅÄ 

to purely organisational arrangements for the carrying out of the tasks conferred on 

the ECB under the SSM Regulation, or can be functionally extended to ensure that 

Ȱ5ÎÉÏÎȭÓ ÐÏÌÉÃÙ ÒÅÌÁÔÉÎÇ ÔÏ ÔÈÅ ÐÒÕÄÅÎÔÉÁÌ ÓÕÐÅÒÖÉÓÉÏÎ ÏÆ ÃÒÅÄÉÔ ÉÎÓÔÉÔÕÔÉÏÎÓ ÉÓ 

ÉÍÐÌÅÍÅÎÔÅÄ ÉÎ Á ÃÏÈÅÒÅÎÔ ÁÎÄ ÅÆÆÅÃÔÉÖÅ ÍÁÎÎÅÒȱȢ486 Under Article 132 of the TFEU, 

ÔÈÅ %#" ÉÓ ÅÍÐÏ×ÅÒÅÄ ÔÏ ȰÍÁËÅ ÒÅÇÕÌÁÔÉÏÎÓ ÔÏ ÔÈÅ ÅØÔÅÎÔ ÎÅÃÅÓÓÁÒÙ ÔÏ ÉÍÐÌÅÍÅÎÔȱȟ 

among others, the tasks concerning policies related to prudential supervision.487 

Seen from this perspective, some authors have interpreted that the notion of policies 

                                                           
483

 Including Decisions (individual or without addresses) pursuant to Article 4(3) of the SSM Regulation, second 
subpara; as well as Guidelines pursuant to Article 12(1) of the ECB/ESCB Statute and Recommendations pursuant 
to Article 132 par. 1 of the TFEU in conjunction with the Article 34 of the ECB/ESCB Statute (Protocol No. (4) to 
the Treaties onn the Statute of the European System of Central Banks and of the European Central Bank). 
484

 See Article 4(3) of the SSM Regulation. 
485

 !ÃÃÏÒÃÉÎÇ ÔÏ !ÒÔÉÃÌÅ Ϋ ÏÆ ÔÈÅ %"! 2ÅÇÕÌÁÔÉÏÎȟ ÔÈÅ %"! ÈÁÓ Á ÔÁÓË ÔÏ ÄÅÖÅÌÏÐ ÁÎÄ ÍÁÉÎÔÁÉÎ ÕÐ ÔÏ ÄÁÔÅ ɉȣɊ Á 
European supervisory handbook on the supervision of financial institutions in the Union as a whole, which sets 
out supervisory best practices for methodologies and processes. 
486

 See Recital (11) of the SSM Regulation. 
487

 See Article 25 (2) of the ESCB/ECB Statute. 



164 
 

ÃÏÕÌÄ ȰÎÏ ÄÏÕÂÔ ÉÎÃÌÕÄÅ ÓÏÍÅ ÒÕÌÅ-making powers in the areas of prudential 

supervision that the Council could very well specify in its mandate to the ECB when 

ÇÒÏÕÎÄÉÎÇ ÔÈÅ 33-ȱȢ488  

The issue whether the ECB can also engage in regulatory supervision of credit 

institutions became very sensitive in the context of the exercise of so-called options 

and national discretions (ONDs) granted to competent authorities by European and 

national supervisory legislation. In particular, the Level 1 acts (notably the CRR and 

the CRDIV) and the Level 2 acts (delegated and implementing acts issued by the 

Commission), which form the Single Rulebook, contain a high number of material 

provisions which allow either to choose from alternative treatments for supervised 

institutio ÎÓ ɉȰÏÐÔÉÏÎÓȱɊ ÏÒ ÎÏÔ ÔÏ ÁÐÐÌÙ ÃÅÒÔÁÉÎ ÐÒÏÖÉÓÉÏÎÓ ɉȰÄÉÓÃÒÅÔÉÏÎÓȱɊ ÔÏ ÔÈÅÉÒ 

supervision.489 Such room for maneuver was left to Member States and their 

competent supervisors by the EU legislators partly to facilitate the transition to a 

new regulatory regime (Basel III) and to accommodate existing diverging domestic 

regulatory and supervisory approaches.490 The national exercise of ONDs creates 

significant discrepancies in the way the relevant Union law is applied nationally 

                                                           
488

 See 'ÕÉÄÏ !Ȣ &ÅÒÒÁÒÉÎÉȟ Ȭ3ÉÎÇÌÅ 3ÕÐÅÒÖÉÓÉÏÎ ÁÎÄ ÔÈÅ 'ÏÖÅÒÎÁÎÃÅ ÏÆ "ÁÎËÉÎÇ -ÁÒËÅÔÓȭȟ ECGI-Law Working 
Paper, no. 294 (2015), p. 33. 
489

 ONDs affect every part of the prudential framework and range from the progressive phase-in of new standards 
and definitions to more permanent exemptions from the general rules. They can have a general, jurisdiction-
specific outreach, or require a case-by-case assessment based on individual requests by banks ɀ such is the case of 
capital or liquidity wai vers for instance. See Danièle Nouy, Introductory statement: Second ordinary hearing in 
20ίγ ÏÆ ÔÈÅ #ÈÁÉÒ ÏÆ ÔÈÅ %#"ȭÓ 3ÕÐÅÒÖÉÓÏÒÙ "ÏÁÒÄ ÁÔ ÔÈÅ %ÕÒÏÐÅÁÎ 0ÁÒÌÉÁÍÅÎÔȭÓ %ÃÏÎÏÍÉÃ ÁÎÄ -ÏÎÅÔÁÒÙ !ÆÆÁÉÒÓ 
Committee (Brussels, 2015), 
https://www.bankingsupervision.europa.eu/press/speeches/date/2015/html/se151019.en.html, accessed 01 
December 2017. 
490

 See Ignazio Angeloni, Exchange of views on supervisory issues with the Finance and Treasury Committee of the 
Senate of the Republic of Italy (Rome, 2015), 
https://www.bankingsupervision.europa.eu/press/speeches/date/2015/html/se150623.en.html, accessed 01 
December 2017. 
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since in extreme scenario 19 different national banking acts varying from a word-by-

word transposition of European norms to national gold-plating could persist.491 In 

such a situation, it could become impossible for a single supranational supervisor 

(ECB) to ensure equal treatment of credit institutions and consistent supervisory 

approach, which would impede basic objectives of the Banking Union.492  

For these reasons, it might be argued that the ECB enjoys implicit  regulatory powers 

to formulate common policies for credit institutions operating in  participating 

Member States, including harmonization of supervisory approaches and perspectives 

which also go beyond options and national discretions. Such an understanding 

would be based on the functional interpretation which relies on the inseparability of 

supervisory and regulatory powers in the context of pursuing objectives of the 

Banking Union and could be supported by a joint reading of Articles 127(6), 132 of 

the TFEU and Recital 34 of the SSM Regulation.493 

(ii)  Regulatory powers in the subsystem of SSM Indirect Supervision 

In addition, the ECB has been attributed specific regulatory powers to set the rules 

related to the functioning of the subsystem of SSM Indirect Supervision. For the 

                                                           
491

 See Sabine Lautenschläger, Looking ahead - Closing Remarks at the ECB Forum on Banking Supervision: Closing 
remarks at the SSM Banking Supervision Forum (Frankfurt, 2015), 
https://www.b ankingsupervision.europa.eu/press/speeches/date/2015/html/se151104_1.en.html, accessed 01 
December 2017. 
492

 It should be clearly recognized that inconsistent application of national discretions, especially when leading to 
cross-border discrepancies in the level and the quality of capital, increases the potential reliance of banks on 
external support in certain constituencies relative to others. In this context, see inter alia Recital (12) of the SSM 
Regulation (coherent and effective supervision), Article 1 of the SSM Regulation (equal treatment of credit 
institutions with a view to preventing regulatory arbitrage).  
493

 See -ÁÒÃÏ ,ÁÍÁÎÄÉÎÉȟ $ÁÖÉÄ 2ÁÍÏÓ -ÕđÏÚȟ ÁÎÄ *ÁÖÉÅÒ 3ÏÌÁÎÁȟ Ȭ$ÅÐÉÃÔÉÎÇ ÔÈÅ ,ÉÍÉÔÓ ÔÏ ÔÈÅ 33-ΈÓ 3ÕÐÅÒÖÉÓÏÒÙ 
0Ï×ÅÒÓȡ 4ÈÅ 2ÏÌÅ ÏÆ #ÏÎÓÔÉÔÕÔÉÏÎÁÌ -ÁÎÄÁÔÅÓ ÁÎÄ ÏÆ &ÕÎÄÁÍÅÎÔÁÌ 2ÉÇÈÔÓȭ 0ÒÏÔÅÃÔÉÏÎȭȟ Quaderni di Ricerca 
Giuridica, no. 79 (2015): pp. 1ɀ119. 
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purpose of ensuring the consistency of supervisory outcomes in the SSM, Article 

6(5)(a) of the SSM Regulation provides the ECB with a possibility to issue binding 

regulations, guidelines and general instructions to the NCAs which may relate to the 

performance of supervisory tasks and to the adoption of supervisory decisions by 

them. In this respect, the ECB may undertake regulatory action covering such areas 

of prudential supervision of less significant institutions, as supervision of cross-

border entities, ensuring the compliance of a supervised institution with micro-

prudential requirements provided by the Single Rulebook (for example: own funds 

(capital) requirements and securitization, liquidity requirements, leverage, public 

disclosure, robust governance arrangements, internal capital and liquidity adequacy 

assessment processes, conducting of supervisory reviews (SREPs), stress tests, 

supervision of banking groups on a consolidated basis, supplementary supervision of 

financial conglomerates, recovery planning of a credit institution and early 

intervening. In particular, t he ECB can issue general instructions to NCAs 

concerning groups or categories of credit institutions focusing on the way how 

supervisory decisions on LSIs are adopted.494 This may cover such aspects as capital 

requirements, restoring general compliance with supervisory requirements, business 

model, risk profile, liquidity requirements, governance, disclosure requirements as 

well as removal of managers.  

#ÒÕÃÉÁÌÌÙȟ ÔÏ ÁÃÈÉÅÖÅ ÌÅÖÅÌ ÐÌÁÙÉÎÇ ÆÉÅÌÄ ÉÎ ÔÈÅ 33-ȟ ÔÈÅ %#"ȭÓ ÐÏ×ÅÒÓ ÔÏ ÒÅÇÕÌÁÔÅ ÔÈÅ 

supervisory regime governing the subsystem of SSM Indirect Supervision should be 

                                                           
494

 A contrario, the ECB cannot instruct the NCAs on the supervision of individual institutions.  
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regarded as instrumental to ensure that the options and discretions for competent 

authorities as provided in relevant Union law and national laws transposing 

directives are applied consistent both amongst LSIs and between SIs and LSIs. 

Diverging exercise of ONDs by the ECB and NCAs across the SSM could jeopardize 

level playing field for both groups of institutions. Ultimately, inconsistent 

application of ONDs across the SSM could potentially impact on the comparability 

of prudential requirements across credit institutions. As a result, gauging the overall 

capital adequacy and compliance with prudential requirement by credit institutions 

would prove to be difficult for market participants and the general public.495  

6.3.4. In particular: the exercise of administrative supervisory competences in the 

SSM 

In the micro -prudential sense, supervision is a process which starts with the entry on 

the banking market of an individual entity to the termination of its ban king 

activities, either caused ordinary (e.g. mergers, discontinuation of the banking 

business, lapsing of authorisation) or extraordinary circumstances (e.g. resolution, 

insolvency). It can be understood a continuous process, which consists of four 

stagesȡ ɉΫɊ ÅÎÔÉÔÙȭÓ ÅÎÔÒÙ ÉÎÔÏ ÂÁÎËÉÎÇ ÍÁÒËÅÔȟ ɉάɊ ÓÕÐÅÒÖÉÓÉÏÎ stricto sensu over 

entity, 496 (3) sanctioning and imposition of penalties on an entity in case of its non-

                                                           
495

 See European Central Bank, Public consultation on a draft Guideline and Recommendation of the ECB on the 
exercise of options and discretions available in Union law for less significant institutions: Explanatory 
Memorandum (November), 
https://www.bankingsupervision.europa.eu/legalframework/publiccons/pdf/ond_lsi/ond_lsi_em.en.pdf, accessed 
01 December 2017; see also Informal interview with N (03 November 2016) in Annex. 
496

 5ÎÄÅÒÓÔÏÏÄ ÉÎ ÔÅÒÍÓ ÏÆ ÔÈÅ ÏÖÅÒÓÉÇÈÔ ÏÖÅÒ ÂÁÎËÓȭ ÃÏÎÄÕÃÔ ɉÉÎ ÐÁÒÔÉÃÕÌÁÒ ÒÉÓËÓ ÍÏÎÉÔÏÒÉÎÇȟ ÁÓÓÅÔ ÑÕÁÌÉÔÙȟ ÃÁÐÉÔÁÌ 
adequacy, liquidity, governance). It has a forward-looking dimension in the sense that at this stage, a supervisor 
can impose the measures if discovers a likeness possibility of any non-compliance with prudential requirements 
in the foreseeable future. 
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compliance with prudential requirements, and finally (4) crisis management, 

including possible resolution or liquidation of an entity. 497 In the SSM, the ECB 

(either directly or indirectly via the NCAs) is exclusively competent to carry out 

specific supervisory tasks laid down in Article 4(1) of the SSM Regulation for each of 

these stages of the supervisory process. These tasks are carried out primarily on a 

case-by-case basis in a preventive and forward-looking manner, aiming not only at 

ensuring that individual supervised entities meet the formal requirements stipulated 

in the relevant Union law, but ultimately to ensure their safety and soundness and 

the stability of the financial system within the Union and each Member State.498 

Relevant Union law attributes to competent authorities a range of supervisory 

powers to intervene in the activity of credit institutions which are necessary to carry 

out their tasks499 and which cover monitoring and enforcement of applicable 

banking rules vis-à-vis their supervisees. The scope of powers conferred upon the 

ECB as a bank supervisor is regulated primarily by the SSM Regulation. In this 

ÒÅÓÐÅÃÔȟ ÉÔ ÐÒÏÖÉÄÅÓ ÔÈÁÔ ȰÔÈÅ %#" ÓÈÏÕÌÄ ÈÁÖÅ ÁÐÐÒÏÐÒÉÁÔÅ ÓÕÐÅÒÖÉÓÏÒÙ ÐÏ×ÅÒÓ ɉȣɊ 

and should have the powers conferred upon competent authorities by Union law 

ɉȣɊȱ500 in order to carry out supervisory tasks conferred upon it. To large extent, 

these supervisory powers mirror the powers prior attributed under the CRR/CRDIV 
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 See Lastra, International financial and monetary law (above, n.470), p. 115. 
498

 See Article 1(1) of the SSM Regulation. 
499

 3ÅÅ !ÒÔÉÃÌÅ ΰήɉΫɊ ÏÆ ÔÈÅ #2$)6 ÉÎ ÃÏÎÊÕÎÃÔÉÏÎ ×ÉÔÈ !ÒÔÉÃÌÅ ά ÏÆ ÔÈÅ #22Ȣ 4ÈÅ ÆÏÒÍÅÒ ÐÒÏÖÉÄÅÓ ÔÈÁÔ ȰÃÏÍÐÅÔÅÎÔ 
authorities shall be given all supervisory powers to intervene in the activity of institutions that are necessary for 
the exercise of their functiÏÎȟ ÉÎÃÌÕÄÉÎÇ ÉÎ ÐÁÒÔÉÃÕÌÁÒ ÔÈÅ ÒÉÇÈÔ ÔÏ ×ÉÔÈÄÒÁ× ÁÎ ÁÕÔÈÏÒÉÚÁÔÉÏÎ ÉÎ ÁÃÃÏÒÄÁÎÃÅ ɉȣɊ 
ÁÎÄ ÔÈÅ ÐÏ×ÅÒÓ ÓÅÔ ÏÕÔ ÉÎ !ÒÔÉÃÌÅÓ ΫΪή ÁÎÄ ΫΪίȱ ×ÈÅÒÅÁÓ ÔÈÅ ÌÁÔÔÅÒ ÅØÔÅÎÄÓ ÉÔ ÅÎÓÕÒÉÎÇ ÃÏÍÐÌÉÁÎÃÅ ×ÉÔÈ #22 ɉȰÆÏÒ 
the purposes of ensuring compliance with this Regulation, competent authorities shall have the powers and shall 
ÆÏÌÌÏ× ÔÈÅ ÐÒÏÃÅÄÕÒÅÓ ÓÅÔ ÏÕÔ ÉÎ $ÉÒÅÃÔÉÖÅ άΪΫέȾέΰȾ%5ȱɊȢ 
500

 See Recital 45 of the SSM Regulation. 
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framework to the competent authorities of the Member States. In this respect, 

Member States are instructed to grant their competent authorities a specified set of 

ȰÁÔ ÌÅÁÓÔ ÔÈÅ ÆÏÌÌÏ×ÉÎÇ ÐÏ×ÅÒÓȱ501 ÁÎÄ ÔÈÅ ÐÏ×ÅÒÓ ȰÁÔ ÌÅÁÓÔ ÉÎ ÒÅÓÐÅÃÔ ÏÆȱ502 in their 

national transpositions of the CRDIV. It may therefore occur that in some 

jurisdictions national law goes beyond the minimum requirements stipulated in the 

CRDIV and attributes to competent authorities broader administrative supervisory 

powers.  

The ECB does not however exercise all its supervisory powers listed in the SSM 

Regulation directly over all credit institutions, despite the fact that it became 

exclusively competent to carry out specific supervisory tasks laid down in Article 4(1) 

of that Regulation. Firstly, in the fulfillment of the supervisory tasks conferred upon 

ÔÈÅ %#" ÁÎÄ ÕÎÄÅÒ ÔÈÅ %#"ȭÓ ÏÖÅÒÓÉÇÈÔȟ503 the NCAs continue to exercise their 

supervisory powers of competent authorities in relation to less significant 

institutions. 504 They are legislatively authorized to do so as long as the ECB has not 

ÄÅÃÉÄÅÄ ÔÏ ȰÅØÅÒÃÉÓÅ ÄÉÒÅÃÔÌÙ ÉÔÓÅÌÆ ÁÌÌ ÔÈÅ ÒÅÌÅÖÁÎÔ ÐÏ×ÅÒÓ ÆÏÒ ÏÎÅ ÏÒ ÍÏÒÅȱ ÌÅÓÓ 

significant credit institutions. 505 Secondly, it remains unclear whether the ECB is 

competent to make use of the supervisory powers attributed to competent 

                                                           
501

 In this respect, see for example Article 104 of the CRDIV. 
502

 In this respect, see for example Article 66 of the CRDIV. 
503

 See Article 6(5)(c) of the SSM Regulation: the ECB shall exercise oversight over the functioning of the system, 
ÂÁÓÅÄ ÏÎ ÔÈÅ ÒÅÓÐÏÎÓÉÂÉÌÉÔÉÅÓ ÁÎÄ ÐÒÏÃÅÄÕÒÅÓ ÓÅÔ ÏÕÔ ÉÎ ÔÈÉÓ !ÒÔÉÃÌÅ ɉȣɊȢ 
504

 By virtue of Article 6(6) of the SSM Regulation, but with exception to the tasks related to authorizations and 
ÁÐÐÒÏÖÁÌÓ ɉȰÃÏÍÍÏÎ ÐÒÏÃÅÄÕÒÅÓȱɊȢ 
505

 See Article 6(5)(c) of the SSM Regulation. Furthermore, it remains unclear whether the ECB is competent to 
make use of the supervisory powers attributed to competent authorities by national law that are not explicitly 
required by the minimum set listed in the CRDIV. 
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authorities by national law that are not explicitly required by the minimum set listed 

in the CRDIV.  

To better understand power dynamics in the SSM, the following sections will analyze 

supervisory competences available to the ECB and NCAs to carry out their respective 

supervisory responsibilities over credit institutions operating in participating 

Member States. Following the understanding of micro-prudential supervision a 

process, the following subsections look at the exercise of competences within the 

33- ÔÈÁÔ ÒÅÌÁÔÅ ÔÏ ÔÈÅ ÇÕÁÒÄÉÁÎÓÈÉÐ ÏÆ ÔÈÅ ÂÁÎËÉÎÇ ÍÁÒËÅÔȭÓ ÁÃÃÅÓÓ ɉauthorisations 

and approvals powers); to the supervision stricto sensu that incl ude the use of 

investigatory and early intervention powers; and to the use of sanctioning and 

enforcement powers vis-à-vis supervised entities. 

(iii)  Authorisation s and approvals in SSM (common procedures regime)506 

The SSM Regulation established a special supervisory regime ɀ Ȱcommon 

ÐÒÏÃÅÄÕÒÅÓȱ ɀ ÔÈÁÔ ÇÏÖÅÒÎÓ ÔÈÅ ȰÂÉÒÔÈȟ ÍÁÔÕÒÉÔÙ ÁÎÄ ÄÅÁÔÈȱ ÏÆ ÃÒÅÄÉÔ ÉÎÓÔÉÔÕÔÉÏÎÓȢ )Ô 

covers to the following three supervisory activities: (i) granting of a bank license to 

entities willing to oÐÅÒÁÔÅ ÏÎ ÔÈÅ ÂÁÎËÉÎÇ ÍÁÒËÅÔÓ ɉȰauthorisationÓȱ),507 (ii) 

managing the exit of credit institutions from banking ma rkets irrespective of a cause 

ɉȰwithdrawals of ÁÕÔÈÏÒÉÓÁÔÉÏÎÓȱ)508 and (iii) approving significant changes in bÁÎËÓȭ 

                                                           
506

 It is noted that this subsection does not cover approvals related to fit and proper assessments. This is due to 
the fact it not a separate competence under SSM Regulation, but rather stems from national transpositions of the 
CRDIV.  
507

 3ÅÅ !ÒÔÉÃÌÅ ήɉÁɊ ÏÆ ÔÈÅ 33- 2ÅÇÕÌÁÔÉÏÎȡ ȰÔÏ ÁÕÔÈÏÒÉÚÅ ÃÒÅÄÉÔ ÉÎÓÔÉÔÕÔÉÏÎÓ ÁÎÄ ÔÏ ×ÉÔÈÄÒÁ× ÁÕÔÈÏÒÉÚÁÔÉÏÎÓ ÏÆ 
credit institutio ÎÓ ÓÕÂÊÅÃÔ ÔÏ !ÒÔÉÃÌÅ ΫήȱȢ 
508

 Ibid.  
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ÓÈÁÒÅÈÏÌÄÉÎÇ ÓÔÒÕÃÔÕÒÅÓ ɉȰacquisitions of qualifying holdingsȱ).509 In those three 

foregoing cases, the ECB is exclusively competent to adopt supervisory decisions in 

relation to both significant and less significant institutions and the principle of 

differentiated supervision reflected by the division between SSM Direct and Indirect 

Supervision does not apply. Instead, a two-stage procedure that involves 

contribution from both national and supranational supervisory apparatus is 

foreseen.  

The reason why licensing (authorizing) a bank requires direct supranational 

involvement in the Banking Union stems from the fact that it is the first and crucial 

step in the supervisory process. Since the funding of EU economy predominantly 

relies on banks, it is of the utmost importance is to ensure that only such entities 

which have viable and sustainable business models enter into the banking business. 

To limit the possibility of an easier access to the European Single Market for banking 

services resulting form of possible supervisory leniency in certain domestic 

jurisdictions, appl icable procedures ought to be rule-based510 with the conditions 

maximally harmonized across different Member States. This is of particular 

importance since credit institutions incorporated in one Member State may also 

operate in other Member States based on the freedom of establishment and freedom 

to provide cross-border services (the single passport). In the SSM, the licensing 

process begins when an NCA acknowledges the receipt of a request for the 

                                                           
509

 3ÅÅ !ÒÔÉÃÌÅ ήɉÃɊ ÏÆ ÔÈÅ 33- 2ÅÇÕÌÁÔÉÏÎȡ ȰÔÏ ÁÓÓÅÓÓ ÎÏÔÉÆÉÃÁÔÉÏÎÓ ÏÆ ÔÈÅ ÁÃÑÕÉÓÉÔÉÏÎ ÁÎÄ ÄÉÓÐÏÓÁÌ ÏÆ ÑÕÁÌÉÆÙÉÎÇ 
ÈÏÌÄÉÎÇÓ ÉÎ ÃÒÅÄÉÔ ÉÎÓÔÉÔÕÔÉÏÎÓȟ ÅØÃÅÐÔ ÉÎ ÔÈÅ ÃÁÓÅ ÏÆ Á ÂÁÎË ÒÅÓÏÌÕÔÉÏÎȟ ÁÎÄ ÓÕÂÊÅÃÔ ÔÏ !ÒÔÉÃÌÅ ΫίȱȢ 
510

 See Lastra, International financial and monetary law (above, n.470), Ibid.p .116. 
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authorisation from the applicant. It  subsequently assesses whether the applicant 

complies with all conditions of authorisation as provided by national transpositions 

of the relevant CRDIV provisions511 which include: the entry capital requirements,512 

the programme of activities (i.e. business plan) and an internal organization that will 

be able to manage the implementation of the business plan,513 the existence of 

effective leadership of the business and suitability,514 the existence of a link between 

the activities and the Member State where the license is to be granted,515 the 

suitability of a management body,516 the suitability of significant shareholders,517 the 

absence of close links with other legal or natural persons which would prevent 

effective supervision518 as well as membership in the deposit guarantee scheme.519 

Having initially assessed a licensing application, the NCAs have two options. If the 

applicant does not comply with the CRDIV requirements for obtaining the 

authorisation laid down in national banking laws, the NCA can autonomously decide 

to reject the application and close authorisation procedure at this stage520 and 

without submitting it to the ECB. 521 If the applicant does comply with the 

                                                           
511

 See Articles 8-21 of the CRDIV. 
512

 See Article 12 of the CRDIV. 
513

 See Article 10 of the CRDIV. 
514

 See Article 13(1) of the CRDIV. 
515

 See Article 13(2) of the CRDIV. 
516

 Ibid.  
517

 See Article 14 of the CRDIV. 
518

 See Article 14(3) of the CRDIV. 
519

 See Article 4(3) of the DGSD (Ȭ$ÉÒÅÃÔÉÖÅ άΪΫήȾήγȾ%5 ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ 0ÁÒÌÉÁÍÅÎÔ ÁÎÄ ÏÆ ÔÈÅ #ÏÕÎÃÉÌ ÏÆ Ϋΰ !ÐÒÉÌ 
2014 ÏÎ ÄÅÐÏÓÉÔ ÇÕÁÒÁÎÔÅÅ ÓÃÈÅÍÅÓȭȟ ÉÎ OJ L 173, 12.6.2014). 
520

 See Article 15 of the CRDIV. 
521

 See ,ÁÕÒÁ 7ÉÓÓÉÎËȟ 4ÏÎ $ÕÉÊËÅÒÓÌÏÏÔȟ ÁÎÄ 2ÏÂ 7ÉÄÄÅÒÓÈÏÖÅÎȟ Ȭ3ÈÉÆÔÓ ÉÎ #ÏÍÐÅÔÅÎÃÅÓ ÂÅÔ×een Member States 
and the EU in the New Supervisory System for Credit Institutions and their Consequences for Judicial 
0ÒÏÔÅÃÔÉÏÎȭȟ ULR 10, no. 5 (2014): pp. 92ɀ115, p. 96). 
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authorisation requirements, the NCA prepares a draft authorisation decision 

proposing to grant a bank license and submits in to the ECB in line with the deadline 

set in applicable laws. The NCA may also propose to attach recommendations, 

conditions and restrictions imposing additional requirements in accordance with 

national and EU law. 

A significant supranational involvement is also foreseen in the context of subsequent 

expansion, mergers or other transformations of credit institutions. In the Banking 

Union, only suitable entities - whether natural or legal persons - can be allowed to 

ÈÏÌÄ ÓÉÇÎÉÆÉÃÁÎÔ ÓÔÁËÅÓ ɉȰqualifying holdingsȱ) in credit institutions in order to 

promote public trust in banking system and prevent any disruptions to the smooth 

functioning of the banking system. Common procedures related to acquisitions of 

qualifying holdings go through the same two-stage process since they also constitute 

a form of (secondary) entry in the banking market.  

In those cases, the NCAs serve as a point of entry for the notifications and they 

conduct initial assessment of the applicants based on the harmonized criteria set out 

in national transpositions of the CRDIV that include the reputation of the 

acquirer,522 suitability of management bodies which will direct the business of a 

credit institution as a result of the acquisition ,523 financial soundness of the 

                                                           
522

 See Article 23(1)(a) of the CRDIV: the reputation of the proposed acquirer. 
523

 See Article 23(1)(b) of the CRDIV: the reputation, knowledge, skills and experience, as set out in Article 91(1), 
of any member of the management body and any member of senior management who will direct the business of 
the credit institution as a result of the proposed acquisition. 
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acquirer,524 ability to comply with relevant prudential requirements by the credit 

institution ,525 money laundering and terrorist financing issues.526 The national stage 

of qualifying holding assessment is finishes when the NCAs prepare a draft decision 

whether to oppose or not to oppose to the acquisition of a qualifying holding that is 

subsequently submitted to the ECB. In the second stage, the ECB evaluates the 

assessment conducted by the NCAs in accordance with relevant requirements of 

applicable Union law and makes final supervisory decisions.  

The common procedures regime ÃÏÎÓÔÉÔÕÔÅÓ ȰÁ ÍÉØ ÏÆ ÁÄÖÉÓÏÒÙ ÁÎÄ ÄÅÃÉÓÉÖÅ ÒÏÌÅÓ ÆÏÒ 

both national and EU auÔÈÏÒÉÔÉÅÓȱ ÇÏÖÅÒÎÅÄ ÂÙ ÔÈÅ ȰÆÏÕÒ ÅÙÅÓ ÐÒÉÎÃÉÐÌÅȱ ÉÎ Á ÓÅÎÓÅ 

supranational supervisors double-check the assessment prepared by their national 

counterparts. AÓ ÓÕÃÈ ÍÁÙ ÂÅ ÒÅÇÁÒÄÅÄ ÁÓ ÁÎ ÅØÁÍÐÌÅ ÏÆ ȰÍÉØÅÄ ÂÁÎËÉÎÇ ÓÕÐÅÒÖÉÓÏÒÙ 

ÐÒÏÃÅÓÓ ÉÎ ÔÈÅ 33-ȱȢ527  

                                                           
524

 See Article 23(1)(c) of the CRDIV: the financial soundness of the proposed acquirer, in particular in relation to 
the type of business pursued and envisaged in the credit institution in which the acquisition is proposed. 
525

 See Article 23(1)(d) of the CRDIV: whether the credit institution will be able to comply and continue to comply 
with the prudential requirements based on this Directive and the CRR, and where applicable, other Union law, in 
particular Directives 2002/87/EC and 2009/110/EC, including whether the group of which it will become a part 
has a structure that makes it possible to exercise effective supervision, effectively exchange information among 
the competent authorities and determine the allocation of responsibilities among the competent authorities. 
526

 See Article 23(1)(e) of the CRDIV: whether there are reasonable grounds to suspect that, in connection with 
the proposed acquisition, money laundering or terrorist financing within the meaning of Article 1 of Direct ive 
2005/60/EC of the European Parliament and of the Council of 26 October 2005 on the prevention of the use of 
the financial system for the purpose of money laundering and terrorist financing is being or has been committed 
or attempted, or that the proposed acquisition could increase the risk thereof. 
527

 3ÅÅ 7ÉÓÓÉÎËȟ $ÕÉÊËÅÒÓÌÏÏÔ ÁÎÄ 7ÉÄÄÅÒÓÈÏÖÅÎȟ Ȭ3ÈÉÆÔÓ ÉÎ #ÏÍÐÅÔÅÎÃÅÓ ÂÅÔ×ÅÅÎ -ÅÍÂÅÒ 3ÔÁÔÅÓ ÁÎÄ ÔÈÅ %5 ÉÎ 
ÔÈÅ .Å× 3ÕÐÅÒÖÉÓÏÒÙ 3ÙÓÔÅÍ ÆÏÒ #ÒÅÄÉÔ )ÎÓÔÉÔÕÔÉÏÎÓ ÁÎÄ ÔÈÅÉÒ #ÏÎÓÅÑÕÅÎÃÅÓ ÆÏÒ *ÕÄÉÃÉÁÌ 0ÒÏÔÅÃÔÉÏÎȭ (above, n.521), 
p. 97. 
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(iv)  Investigations in the SSM 

It has been widely recognized in political economy literature that there exists an 

information gap between the banks and the supervisors.528 The information 

submitted by supervised entities in the context of their standard reporting 

requirements (for example, via standardizes templates or supervisory dialogue) may 

not necessarily always be sufficient for supervisors to adequately and 

comprehensively assess intrinsic risks faced by individual entities from an unbiased 

supervisory perspective, or to detect potential breaches of the applicable prudential 

requirements.  

Another twist to this inherent information asymmetry can be added when banking 

supervision is arranged in multilevel regime, in which a central supervisor relies on 

the supervisory information transmitted by local supervisor. This may further 

complicate the flow of information between the supervisees and the ultimate 

supervisor due to the emergence of agency problems between the central and local 

supervisor.529 Therefore, it is imperative that (central) supervisors have at their 

disposal a set of investigatory powers which allow them to obtain additional 

information directly form the supervised entities. In order to carry supervisory tasks 

conferred upon the ECB by the SSM Regulation, the ECB and NCAs are attributed a 

                                                           
528

 See 3ÃÈİÌÅÒȟ Ȭ)ÎÃÅÎÔÉÖÅ 0ÒÏÂÌÅÍÓ ÉÎ "ÁÎËÉÎÇ 3ÕÐÅÒÖÉÓion-4ÈÅ %ÕÒÏÐÅÁÎ #ÁÓÅȭ ɉÁÂÏÖÅȟ ÎȢ 124); Edward J. Kane, 
Ȭ4ÈÅ ÅÖÏÌÖÉÎÇ 53 ÌÅÇÉÓÌÁÔÉÖÅ ÁÇÅÎÄÁ ÉÎ ÂÁÎËÉÎÇ ÁÎÄ ÆÉÎÁÎÃÅȭȟ ÉÎ Regulation and Supervision of Financial 
Institutions in the NAFTA Countries and Beyond (Springer, 1997), pp. 180ɀ193. 
529

 See, for example, (Ï×ÁÒÔÈȟ 1ÕÁÇÌÉÁ ÁÎÄ 'ÒÅÎȟ Ȭ3ÕÐÒÁÎÁÔÉÏÎÁÌ Âanking supervision in Europe: The construction 
of a ÃÒÅÄÉÂÌÅ ×ÁÔÃÈÄÏÇȭ ɉÁÂÏÖÅȟ ÎȢ 394) #ÁÒÌÅÔÔÉȟ $ÅÌÌΈ!ÒÉÃÃÉÁ ÁÎÄ -ÁÒÑÕÅÚȟ Ȭ3ÕÐÅÒÖÉÓÏÒÙ ÉÎcentives in a banking 
ÕÎÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ362); 4ÒĘÇÅÒȟ Ȭ4ÈÅ 3ÉÎÇÌÅ 3ÕÐÅÒÖÉÓÏÒÙ -ÅÃÈÁÎÉÓÍɀPanacea or Quack Banking Regulation? 
Preliminary Assessment of the New Regime for the PrudentiÁÌ 3ÕÐÅÒÖÉÓÉÏÎ ÏÆ "ÁÎËÓ ×ÉÔÈ %#" )ÎÖÏÌÖÅÍÅÎÔȭ 
(above, n.396). 
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set of investigatory powers which they may use directly in relation to significant and 

less significant institutions subject to the constraints instituted by the principle of 

differentiated supervision.  

- Investigatory powers in the subsystem of SSM Direct Supervision 

To overcome information asymmetries and agency problems in respect to significant 

supervised entities, the SSM Regulation grants the ECB three types of investigatory 

competences: (i) the power to request information,530 (ii) the power to conduct 

investigations,531 and (iii) the power to conduct on -site inspections.532 At the lowest 

level of intrusiveness, the ECB may request credit institutions, financial holding 

companies and mixed financial holding companies established in participating 

MeÍÂÅÒ 3ÔÁÔÅÓ ÁÓ ×ÅÌÌ ÁÓ ÐÅÒÓÏÎÓ Ȱbelongingȱ to these entities533 to provide all 

information necessary to carry out its tasks. These requests may cover both ad hoc 

ÉÎÆÏÒÍÁÔÉÏÎ ÁÎÄ ÉÎÆÏÒÍÁÔÉÏÎ ȰÁÔ ÒÅÃÕÒÒÉÎÇ ÉÎÔÅÒÖÁÌÓȱ ÁÎÄ ȰÉÎ ÓÐÅÃÉÆÉÅÄ ÆÏÒÍÁÔÓȱ for 

supervisory and related statistical purposes.534 All the above listed addresses have a 

duty to provide the information requested to the ECB, and such a provision is not 

deemed to be in breach of professional secrecy.535 This investigatory power is 

exercised in line with procedures stipulated in the SSM Framework Regulation 

involving cooperation with the NCAs.  

                                                           
530

 See Article 10 of the SSM Regulation. 
531

 See Article 11 of the SSM Regulation. 
532

 See Article 12 of the SSM Regulation. 
533

 This also includes third parties with whom these entities formed outsourcing agreements. 
534

 See Article 10(1) of the SSM Regulation. 
535

 See Article 10(2) of the SSM Regulation in conjunction with Article 53 of the CRDIV. 
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4ÈÅ %#"ȭÓ ÐÏ×ÅÒ ÔÏ ÃÏÎÄÕÃÔ ÉÎÖÅÓÔÉÇÁÔÉÏÎÓ ÃÁÎ ÂÅ ÒÅÇÁÒÄÅÄ ÁÓ Á ÎÅØÔ ÓÔÅÐ ÏÎ ÔÈÅ 

level of investigatory intrusiveness. When information requests turn out to be 

insufficient to effectively to carry out its tasks, the ECB has the power to conduct all 

necessary investigations. During these investigations, the ECB may require to submit 

documents examine the books and records and take copies or extracts therefrom, 

obtain written or oral explanations from these persons or their representatives or 

staff and to interview any other person who consents to be interviewed for the 

purpose of collecting information relating to the subject matter of an 

investigation.536 It is important to note that any investigations needs to be conducted 

on the basis of an ECB formal decision,537 which has to specify legal basis and its 

ÐÕÒÐÏÓÅȟ ÔÈÅ %#"ȭÓ ÉÎÔÅÎÔÉÏÎ ÔÏ ÅØÅÒÃÉÓÅ ÔÈÅ ÐÏ×ÅÒÓ ÔÏ ÃÏÎÄÕÃÔ ÉÎÖÅÓÔÉÇÁtions, and 

the fact that any obstruction of the investigation by the person being investigated 

constituted a breach of an ECB decision (Union  law) and may be penalized.538 In case 

an obstruction occurs, the competent national supervisor (NCA) is obliged to 

pÒÏÖÉÄÅ ÔÈÅ ȰÎÅÃÅÓÓÁÒÙ ÁÓÓÉÓÔÁÎÃÅȱ to the ECB, including facilitating the access to the 

business premises of the entity under investigation.539 

Finally, the ECB has the power to conduct on-site inspections which may be 

regarded as the most intrusive investigatory power available. Subject to prior 

notification to the national competent authorities concerned, it may conduct all 

                                                           
536

 See Article 11(1) of the SSM Regulation. 
537

 See Article 11(2) of the SSM Regulation. 
538

 See Article 142 of the SSM Framework Regulation. 
539

 Ibid.  



178 
 

necessary on-site inspections at the business premises of supervised entities and any 

other undertaking included in consolidated supervision.540 Similarly as in the case of 

exercising power to conduct investigations, initiating on-site inspections has to be 

based on an ECB formal decision.541 If deemed necessary for the proper conduct and 

efficiency of an onsite inspection, the ECB does not to announce its willingness to 

carry out such an inspection to the entity concerned.542 The officials and other 

personnel authorized by the ECB may enter any business premises and land of 

entities subject to the ECB decision launching an on-site inspection, and they enjoy 

all the powers with regard to general investigations.543 Where an on-site inspection 

requires judicial authorisation, the ECB has to apply for it. In such cases, national 

court has to review the authenticity of an ECB decision regarding an on-site 

inspection, as well as proportionality and suitability of the envisaged coercive 

measures.544 While conducting its review, national court may request the ECB to 

provide more detailed explanations however is not allowed to rule on the necessity 

of an on-site inspection since ECB decisions as acts of Union law are subject to 

review only by the CJEU.545 

                                                           
540

 As well as subsidiaries in non-participating Member States in the cases where the ECB is consolidating 
supervisor. 
541

 See Article 12(3) of the SSM Regulation. 
542

 See Article 12 (1) of the SSM Regulation. 
543

 As stipulated by the Article 11(1) of the SSM Regulation. 
544

 See Article 12(2) of the SSM Regulation. 
545

 See Article 13(2) of the SSM Regulation. 
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- Investigatory powers in the subsystem of SSM Indirect Supervision 

To address exposure to information asymmetries concerning the supervision of less 

significant supervised entities, under the CRDIV the NCAs are granted the exactly 

the same set of competences as the SSM Regulation attributes to the ECB. The fact 

that the SSM Regulation mirrors the CRDIV is necessary to ensure the equal 

treatment of credit institutions operating within the Single Market. It would be at 

odds with the objectives of ensuring level playing field if one EU supervisor had 

more investigatory instruments than another one. However, the CRDIV ɀ like the 

SSM Regulation ɀ also requires making use of any administrative powers vis-à-vis 

ÓÕÐÅÒÖÉÓÅÄ ÅÎÔÉÔÉÅÓ ÉÎ ȰÅÆÆÅÃÔÉÖÅȟ ÐÒÏÐÏÒÔÉÏÎÁÔÅ ÁÎÄ ÄÉÓÓÕÁÓÉÖÅȱ ×ÁÙȢ546  

Accordingly the NCAs can make use of all the investigatory powers vis-à-vis 

institutions under their supervisory remit in the same manner as the ECB vis-à-vis 

those under its supervisory jurisdiction. This includes the power to request 

information also covers ad hÏÃ ÉÎÆÏÒÍÁÔÉÏÎ ÁÎÄ ÉÎÆÏÒÍÁÔÉÏÎ Ȱat recurring interÖÁÌÓȱ 

ÁÎÄ ȰÉÎ ÓÐÅÃÉÆÉÅÄ ÆÏÒÍÁÔÓȱ ÆÏÒ Ȱsupervisory anÄ ÒÅÌÁÔÅÄ ÓÔÁÔÉÓÔÉÃÁÌ ÐÕÒÐÏÓÅÓȱ from 

institutions established financial holding companies and mixed financial holding 

companies established in the Member State concerned as well as persons belonging 

to this entities and third parties which were outsourced operational functions or 

activities.547 The NCAs are also empowered to conduct all necessary investigations 

vis-à-vis supervised entities which may requests for the submission of documents,548 

                                                           
546

 See Article 65 (1) of the CRDIV, last sentence.  
547

 See Article 65(3)(a)(i-vi) of the CRDIV. 
548

 See Article 65(3)(b)(i) of the CRDIV: the right to require the submission of documents. 
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examinations of the books and records and taking copies or extracts from such 

books and records,549 obtaining written or oral explanations ,550 and conducting 

interviews.551 Lastly, the NCAs may also conduct all necessary inspections at the 

business premises of the supervised entities.552 In jurisdictions where an onsite 

inspection requires judicial authorisation, the NCAs are obligated to apply for it in 

advance.553 

The allocation of investigatory powers within the subsystem of SSM Indirect 

Supervision displays some particularities. Article 6(5)(d) of the SSM Regulation 

provides that the ECB may at any time make use of its investigatory powers in 

relation to less significant institutions, without a necessity of its prior decision to 

ȰÅØÅÒÃÉÓÅ ÄÉÒÅÃÔÌÙ ÉÔÓÅÌÆ ÁÌÌ the relevant powers for one or more less significant credit 

ÉÎÓÔÉÔÕÔÉÏÎÓȱ554 (takeover clause). This suggest the ECB may directly use its 

investigatory powers vis-à-vis all credit institutions operating in participating 

Member States, notwithstanding the principle of differentiated supervision laid 

down in Article 6(6) of the SSM Regulation. Therefore, the use of investigatory 

powers in the subsystem of SSM Indirect Supervision could be regarded to some 

                                                           
549

 See Article 65(3)(b)(ii) of the CRDIV: to examine the books and records of the supervised entities and take 
copies or extracts from such books and records. 
550

 See Article 65(3)(b)(iii) of the CRDIV: to obtain written or oral explanations from supervised entities or their 
representatives or staff. 
551

 See Article 65(3)(b)(iv) of the CRDIV: to interview any other person who consents to be interviewed for the 
purpose of collecting information rel ating to the subject matter of an investigation. 
552

 See Article 65(3)(c) of the CRDIV the power, subject to other conditions set out in Union law, to conduct all 
necessary inspections at the business premises of the supervised entities and any other undertaking included in 
ÃÏÎÓÏÌÉÄÁÔÅÄ ÓÕÐÅÒÖÉÓÉÏÎ ×ÈÅÒÅ Á ÃÏÍÐÅÔÅÎÔ ÁÕÔÈÏÒÉÔÙ ÉÓ ÔÈÅ ÃÏÎÓÏÌÉÄÁÔÉÎÇ ÓÕÐÅÒÖÉÓÏÒ ɉȣɊȢ 
553

 Ibid., last sentence: if an inspection requires authorization by a judicial authority under national law, such 
authorization shall be applied for. 
554

 See Article 6(5)(b) of the SSM Regulation. 
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extent as the example of concurring competences between the Member States and 

the Union since both the NCAs and the ECB ɀ as the competent authorities ɀ are 

authorized to exercise them in respect of less significant institutions.  

(v) Early supervisory interventions in the SSM 

Despite the fact that banks main role is to generate profits for their shareholders, it 

is widely recognized that they are different from other profit -seeking undertakings 

due to their important role in payments and financial systems, and the real 

economy. For these reasons, they require tougher supervision than other financial 

markets participants.555 In this context, it is important that the authorities 

responsible for banking supervision have at their disposal appropriate tools to 

effectively monitor prudential situation of individual credit i nstitutions. However, 

competent authorities can also be subject to regulatory capture and apply their 

supervisory powers more leniently in order to favor their national banking 

champions.556 The EU banking crisis demonstrated that in some European 

jurisdicti ons it was indeed the case.557  

!Ó ÎÏÔÅÄ ÂÙ ÔÈÅ #ÏÍÍÉÓÓÉÏÎȭÓ ÅØÐÅÒÔÓȟ ÔÈÅ ÅØÉÓÔÅÎÃÅ ÏÆ ÄÉÆÆÅÒÅÎÔ ÎÁÔÉÏÎÁÌ ÓÙÓÔÅÍÓ ÏÆ 

supervision has led to the inconsistent use of supervisory powers across Member 

                                                           
555

 See Lastra, International financial and monetary law (above, n. 470), p.117. 
556

 See European Commission, Commission Staff Working Paper Impact Assessment: Proposal for a Directive on 
the access to the activity of credit institutions and the prudential supervision of credit institutions and investment 
ÆÉÒÍÓ ɉȣɊ, SEC/2011/0952 final, p. 113-114. 
557

 See i.a. Larosière et al., The High-Level Group on Financial Supervision in the EU, Chaired by Jacques de 
LarosiereɂReport (above, n. 416). 
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States that resulted in regulatory competition and supervisory capture.558 Thus, in 

order to enhance the European supervisory framework, the CRR/CRDIV framework 

introduced more consistent supervisory toolkit to be used by national supervisors 

and set the conditions for their activation. In this respect, the SSM Regulation 

attributed accordingly supervisory powers, provided to national supervisors in the 

CRDIV, to the ECB which may use them directly vis-à-vis institutions under its direct 

supervision. Following the principle of differentiated supervision, the NCAs may 

make use of the supervisory powers assigned to them by the CRDIV when carrying 

ÏÕÔ ÔÈÅ %#"ȭÓ ÓÕÐÅÒÖÉÓÏÒÙ ÔÁÓËÓ ÉÎ ÒÅÌÁÔÉÏÎ ÔÏ ÌÅÓÓ ÓÉÇÎÉÆÉÃÁÎÔ ÉÎÓÔÉÔÕÔÉÏÎÓȢ  

- Early intervention powers in the subsystem of SSM Direct Supervision  

Article 16(2) of the SSM Regulation 559 provides the ECB with recourse to a 

comprehensive set of supervisory powers whose exercise is however constrained by 

the occurrence of one of the following conditions. In particular, when a supervised 

entity does not meet prudential requirements provided in relevant Union law; or 

when the ECB has evidence that a supervised entity may breach these requirements 

×ÉÔÈÉÎ ÎÅØÔ Ϋά ÍÏÎÔÈÓȠ ÁÓ ×ÅÌÌ ÁÓ ×ÈÅÎ ȰÔÈÅ ÁÒÒÁÎÇÅÍÅÎÔÓȟ ÓÔÒÁÔÅÇÉÅÓȟ ÐÒÏÃÅÓÓÅÓ ÁÎÄ 

mechanisms implemented by the credit institution and the own funds and liquidity 

ÈÅÌÄ ÂÙ ÉÔ ÄÏ ÎÏÔ ÅÎÓÕÒÅ Á ÓÏÕÎÄ ÍÁÎÁÇÅÍÅÎÔ ÁÎÄ ÃÏÖÅÒÁÇÅ ÏÆ ÉÔÓ ÒÉÓËÓȱȟ ÔÈÅ %#" ÉÓ 

competent to impose the following intervention measures concerning: 

                                                           
558

 See European Commission, Commission Staff Working Paper Impact Assessment: Proposal for a Directive on 
the access to the activity of credit institutions and the prudential supervision of credit institutions and investment 
ÆÉÒÍÓ ɉȣɊ (above, n. 556), p. 107. 
559

 The scope of supervisory powers assigned to the ECB mirrors the scope of powers assigned to national 
competent authorities by virtue of Article 104 of the CRDIV. 
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(1) Capital requirements of a significant supervised entity;560 

(2) Restoring general compliance of a significant supervised entity with 

supervisory requirements;561 

(3) Business model of a significant supervised entity;562 

(4) Risk profile of a significant supervised entity;563 

(5) Liquidity requirements of a significant supervised entity;564 

(6) Governance of a significant supervised entity;565 

(7) Disclosure requirements of a significant supervised entity;566 

(8) Removal of managers of a significant supervised entity.567 

                                                           
560

 Four measures can be identified: (1) to require institutions to hold own funds in excess of the capital 
ÒÅÑÕÉÒÅÍÅÎÔÓ ɉȣɊ ÒÅÌÁÔÅÄ ÔÏ ÅÌÅÍÅÎÔÓ ÏÆ ÒÉÓËÓ ÁÎÄ ÒÉÓËÓ ÎÏÔ ÃÏÖÅÒÅÄ ÂÙ ÔÈÅ ÒÅÌÅÖÁÎÔ 5ÎÉÏÎ ÁÃÔÓ ɉ!ÒÔÉÃÌÅ ΫΰɉάɊɉÁɊ ÏÆ 
the SSM Regulation); (2) to require institutions to apply a specific provisioning policy or treatment of assets in 
terms of own funds requirements (Article 16(2)(d) of the SSM Regulation); (3) to require institutions to use net 
profits to strengthen own funds (Article 16(2)(h) of the SSM Regulation); (4) to restrict or prohibit distributions 
by the instituti on to shareholders, members or holders of Additional Tier 1 instruments where the prohibition 
does not constitute an event of default of the institution (Article 16(2)(i) of the SSM Regulation). 
561

 Two measures can be identified: (1) to require institutions to present a plan to restore compliance with 
supervisory requirements pursuant to the acts referred to in the first subparagraph of Article 4(3) and set a 
deadline for its implementation, including improvements to that plan regarding scope and deadline (Article 
16(2)(c) of the SSM Regulation); (2) to impose additional or more frequent reporting requirements, including 
reporting on capital and liquidity positions (Article 16(2)(j) of the SSM Regulation). 
562

 One measure can be identified: to restrict or limit the business, operations or network of institutions or to 
request the divestment of activities that pose excessive risks to the soundness of an institution (Article 16(2)(e) of 
the SSM Regulation). 
563

 One measure can be identified: to require the reduction of the risk inherent in the activities, products and 
systems of institutions (Article 16(2)(f) of the SSM Regulation). 
564

 One measure can be identified: to impose specific liquidity requirements, including restrictions on maturity 
mismatches between assets and liabilities (Article 16(2)(k) of the SSM Regulation). 
565

 Two measures can be identified: (1) to require the reinforcement of the arrangements, processes, mechanisms 
and strategies (Article 16(2)(b) of the SSM Regulation); (2) to require institutions to limit variable remuneration 
as a percentage of net revenues when it is inconsistent with the maintenance of a sound capital base (Article 
16(2)(g) of the SSM Regulation). 
566

 One measure can be identified: to require additional disclosures (Article 16(2)(l) of the SSM Regulation). 
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In addition, a number of intervention powers were granted to the ECB by the EU 

legislation governing resolution of credit institutions. The ECB as a competent 

supervisor is involved in the precautionary stage of the resolution process (pre-

resolution) which relate to the assessment of recovery plans presented by credit 

institutions ,568 and may take measures to address their deficiencies.569 The purpose 

of recovery planning is to prepare measures to restore viability and address fragilities 

of a significant institution, in cases it comes under severe stress or experiences a 

significant fin ancial deterioration. Recovery plans are submitted by significant 

supervised entities on a yearly basis, or after a significant change to the 

presumptions of the previous recovery plan.570 They should not assume any access to 

or receipt of extraordinary public financial support,571 such as an ESM financial 

assistance. The assessment of these plans should take into account their 

completeness, quality and credibility and should also determine the adequacy of the 

measures foreseen by recovery plans. 

Lastly, under the BRRD, the ECB as a competent authority is granted more specific 

early intervention powers572 which can be used vis-à-vis supervised entities in 

extraordinary cases where, for example due to rapidly deteriorating financial 

                                                                                                                                                                                 
567

 One measure can be identified: to remove at any time members from the management body of credit 
institutions who do not fulfil the requirements set out in the acts referred to in the first subparagraph of Article 
4(3) (Article 16(2)(m) of the SSM Regulation). 
568

 See Article 6(6) subpar 3 of the BRRD which recommends to use supervisory measures related to capital and 
liquidity requirements, governance of a supervised entity in the context of recovery plans assessment and 
implementat ion. 
569

 See Article 6(5) and (6) of the BRRD. 
570

 See Article 5(2) of the BRRD. 
571

 See Article 5(3) of the BRRD. 
572

 See Article 27-28 of the BRRD. 
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conditions, they infringe or are likely to infringe prudential requirements laid down 

in relevant Union law (notably the CRR/CRDIV legislation), including quantitative 

ÔÈÒÅÓÈÏÌÄÓ ÏÆ ÔÈÅ ÉÎÓÔÉÔÕÔÉÏÎȭÓ Ï×Î ÆÕÎÄÓ ÒÅÑÕÉÒÅÍÅÎÔÓ ÐÌÕÓ ΫȢί ÐÅÒÃÅÎÔÁÇÅ ÐÏÉÎÔÓȢ573 

These powers are consistent with the supervisory powers conferred upon it by the 

SSM Regulation and complement in one aspect: a possibility to install one or more 

temporary administrators in a supervised entity, who either replace the management 

body of the institution temporarily or work te mporarily with the management body 

of the institution. 574 

- Early intervention powers in the subsystem of SSM Indirect Supervision 

4Ï ÅØÅÒÃÉÓÅ ÔÈÅ %#"ȭÓ ÓÕÐÅÒÖÉÓÏÒÙ ÔÁÓËÓ ÌÉÓÔÅÄ ÉÎ ÔÈÅ !ÒÔÉÃÌÅ ήɉΫɊ ÏÆ ÔÈÅ 33- 

Regulation vis-à-vis less significant institutions, Article 104 of the CRDIV attributes 

to the NCAs a range of intervention powers that corresponds to the powers 

conferred upon the ECB by Article 16(2) of the SSM Regulation.575 The NCAs may 

exercise them in relation to less significant institutions subject to similar conditions 

imposed upon the ECB. They include measures related to: 

(1) Capital requirements of a less significant supervised entity;576 

                                                           
573

 See Article 27(1) of the BRRD. 
574

 See Article 29 of the BRRD. 
575

 With a notable exception of a possibility to remove a manager, the scope of the early intervention measures 
provided for the NCAs is identical to the scope of the measures which were attributed to the ECB. 
576

 Four measures can be identified: (1) to require institutions to hold own funds in excess of the capital 
ÒÅÑÕÉÒÅÍÅÎÔÓ ɉȣɊ ÒÅÌÁÔÅÄ ÔÏ ÅÌÅÍÅÎÔÓ ÏÆ ÒÉÓËÓ ÁÎÄ ÒÉÓËÓ ÎÏÔ ÃÏÖÅÒÅÄ ÂÙ ÔÈÅ ÒÅÌÅÖÁÎÔ 5ÎÉÏÎ ÁÃÔÓ ɉ!ÒÔÉÃÌÅ ΫΪήɉΫɊɉÁɊ 
of the CRDIV); (2) to require institutions to apply a specific provisioning policy or treatment of assets in terms of 
own funds requirements (Article 104(1)(d) of the CRDIV); (3) to require institutions to use net profits to 
strengthen own funds (Article 104(1)(h) of the CRDIV); (4) to restrict or prohibit distributions by the institution 
to shareholders, members or holders of Additional Tier 1 instruments where the prohibition does not constitute 
an event of default of the institution (Article 104 (1)(i) of the CRDIV). 
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(2) Restoring general compliance of a less significant supervised entity with 

supervisory requirements;577 

(3) Business model of a less significant supervised entity;578 

(4) Risk profile of a less significant supervised entity;579 

(5) Liquidity requirements of a less significant supervised entity;580 

(6) Governance of a less significant supervised entity;581 

(7) Disclosure requirements of a less significant supervised entity.582 

In addition, a number of administrative powers have been granted to the NCAs as 

competent authorities by the EU legislation governing resolution of credit 

institutions. The NCAs are involved in the precautionary stage of the resolution 

process (pre-resolution) of less significant institutions. This includes such 

supervisory activities as the assessment of recovery plans presented by credit 

                                                           
577

 Two measures can be identified: (1) to require institutions to present a plan to restore compliance with 
supervisory requirements pursuant to this Directive and to the CRR and set a deadline for its implementation, 
including improvements to that plan regarding scope and deadline (Article 104(1)(c) of the CRDIV); (2) to impose 
additional or more frequent reporting requirements, including reporting on capital and liquidity positions 
(Article 104(1)(j) of the CRDIV). 
578

 One measure can be identified: to restrict or limit the business, operations or network of institutions or to 
request the divestment of activities that pose excessive risks to the soundness of an institution (Article 104(1)(e) 
of the CRDIV). 
579

 One measure can be identified: to require the reduction of the risk inherent in the activities, products and 
systems of institutions (Article 104(1)(f) of the CRDIV). 
580

 One measure can be identified: to impose specific liquidity requirements, including restrictions on maturity 
mismatches between assets and liabilities (Article 104(1)(k) of the CRDIV). 
581

 Two measures can be identified: (1) to require the reinforcement of the arrangements, processes, mechanisms 
and strategies (Article 104(1)(b) of the CRDIV); (2) to require institutions to limit variable remuneration as a 
percentage of net revenues when it is inconsistent with the maintenance of a sound capital base (Article 104(1)(g) 
of the CRDIV). 
582

 One measure can be identified: to require additional disclosures (Article 104(1)(l) of the CRDIV). 
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institutions or undertaking appropriate measures to address their deficiencies.583 

Under the BRRD, the NCAs are also granted specific early intervention powers which 

can be used vis-à-vis supervised entities in extraordinary cases where, for example 

due rapidly deteriorating financial conditions, they infringe or are li kely to infringe 

prudential requirements laid down in relevant Union law (notably the CRR/CRDIV 

legislationɊȟ ÉÎÃÌÕÄÉÎÇ ÑÕÁÎÔÉÔÁÔÉÖÅ ÔÈÒÅÓÈÏÌÄÓ ÏÆ ÔÈÅ ÉÎÓÔÉÔÕÔÉÏÎȭÓ Ï×Î ÆÕÎÄÓ 

requirements plus 1.5 percentage points. These powers are consistent with the 

supervisory powers listed in Article 104 of the CRDIV and complement in two 

aspects: a possibility remove member of management boards,584 and to install one or 

more temporary administrators in a supervised entity, who either replace the 

management body of the institution temporarily or work temporarily with the 

management body of the institution.585 

)Ô ÒÅÍÁÉÎÓ ÕÎÃÌÅÁÒ ×ÈÅÔÈÅÒ ÔÈÅ %#" ÃÏÕÌÄ ÃÉÒÃÕÍÖÅÎÔ .#!Óȭ ÒÅÓÐÏÎÓÉÂÉÌÉÔÙ ÔÏ ÁÄÏÐÔ 

supervisory decisions in the exercise of their respective supervisory powers in 

relation to less significant institutions , as attributed to them by Article 6(6) of the 

SSM Regulation, and apply its early intervention powers under Article 16(2) of the 

SSM Regulation directly in relation  to LSIs. It appears that the SSM Regulation does 

not eØÐÌÉÃÉÔÌÙ ÐÒÏÖÉÄÅ ÓÕÃÈ Á ÐÏÓÓÉÂÉÌÉÔÙ ÁÓ ÉÎ ÔÈÅ ÃÁÓÅ ÏÆ ÔÈÅ ÕÓÅ ÏÆ ÔÈÅ %#"ȭÓ 

investigatory powers. Instead, Article 6(5)(a) of the SSM Regulation empowers the 

ECB to issue regulations, guidelines and general instructions to the NCAs which may 

                                                           
583

 On the content of recovery plans, see Article 5 of the BRRD. 
584

 See Article 28 of the BRRD. 
585

 See Article 29 of the BRRD. 
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regulate the ways how the NCAs should exercise their early intervention powers vis-

à-vis less significant institutions. This arrangement suggests that the ECB cannot 

exercise directly its early intervention powers in the system of SSM Indirect 

Supervision unless it deciÄÅÓ ÔÏ ȰÅØÅÒÃÉÓÅ ÄÉÒÅÃÔÌÙ ÁÌÌ ÒÅÌÅÖÁÎÔ ÐÏ×ÅÒÓȱ ÆÏÒ ÏÎÅ ÏÒ 

more less significant institutions in accordance with the procedure set by Article 

6(5)(c) of the SSM Regulation.  

(vi)  Sanctions and enforcement in the SSM 

The accomplishment of the aims set by banking and financial regulation, including 

notably public confidence in financial markets, is always dependent upon its 

effective enforcement.586 In legal scholarship, there is a fine line between the 

concepts of application and enforcement of a legal act. Application of law refers to 

the responsibility of a public law body (such as a ministry or an independent 

administrative agency), whereas enforcement is the responsibility of a judicial 

authority. 587  

In complex and highly regulated areas of public policies such as banking supervision, 

this division becomes somewhat blurred and results in overlaps between the 

processes of application and enforcement of a legal act. In those cases, the 

enforcement of law cannot be easily detached from its application and is also a part 

of supervisory actions without the need for a court to endorse a certain 

                                                           
586

 See Lastra, International  financial and monetary law (above, n.470), p. 120. 
587

 See Asen Lefterov, The Single Rulebook : legal issues and relevance in the SSM context, ECB Legal Working 
Paper Series No 15 (Frankfurt, 2015), https://www.ecb.europa.eu/pub/pdf/scplps/ecblwp15.en.pdf, accessed 01 
December 2017, p. 23. 
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requirement.588 This becomes particularly visible in cases when there is a need to 

punish a credit institution for its breaches of applicable prudential requirements, or 

to restore its compliance with applicable prudential regulation. Whereas sanctioning 

measures are characterized by their non-periodical and (predominantly) pecuniary 

nature intending and can only be applied once for individual cases; enforcement 

measures are characterized by their periodical and (sometimes) non-pecuniary 

nature and can be applied so long until non-compliance is evicted.  

- Sanctioning powers in the subsystem of SSM Direct Supervision 

To achieve the abovementioned objectives, Article 18 of the SSM Regulation 

attributes the ECB with autonomous sanctioning and enforcement powers vis-à-vis 

supervised entities without necessity to recourse for a judicial authorisation. Where 

the ECB considers that there is reason to suspect a significant supervised entity of a 

breach of regulatory requirements under directly applicable EU legal acts,589 it has at 

its disposal two sanctioning options: either (i) to directly impose administrative 

pecuniary penalties on that entity,590 or (ii) to ask NCAs to open sanctioning 

proceedings against that entity with an objective to impose non-pecuniary penalties 

foreseen by relevant national legislation.591 Administrative pecuniary penalties 

imposed directly by the ECB can be of up to twice the amount of the profits gained 

or losses avoided because of the breach where those can be determined, or up to 10% 

                                                           
588

 Ibid.  
589

 See Article 18(1) of the SSM Regulation. 
590

 Ibid.  
591

 See Article 134(1) of the SSM Framework Regulation. 
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of the total annual turnover of a legal person in the preceding business year or such 

other pecuniary penalties as may be provided for in relevant Union law.592 

However, in a situation where there is a suspicion that natural persons representing 

supervised entities might have breached directly applicable EU legal acts, the ECB 

does not any direct sanctioning powers vis-à-vis those natural persons, and is only 

empowered to ask NCAs to impose either pecuniary or non-pecuniary penalties on 

them.593 The NCAs, acting on their own initiative, may ask the ECB to request them 

to open such proceedings.594 The same regime applies to situations where the ECB 

considers that there exist reasons to suspect a breach of regulatory requirements 

under national rules transposing EU Directives, both with regard to supervised 

entities595 and natural persons representing these entities.596 

A specific sanctioning regime is foreseen when there is a suspicion that a supervised 

entity breached ECB legal acts,597 notably its Regulations and Decisions. In these 

cases, the ECB may also impose fines and periodic penalty payments (PPPs) based on 

the provisions of the Council Regulation 2532/98.598 Such a periodic penalty payment 
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 See Article 18(1) and (2) of the SSM Regulation. 
593

 See Article 134 (1) of the SSM Framework Regulation. 
594

 See Article 134 (2) of the SSM Framework Regulation. 
595

 The ECB may ask NCAs to impose pecuniary penalties on supervised entities in line with Article 18(5) of the 
SSM Regulation and/or non-pecuniary penalties in line with Article 134(1) of the SSM Framework Regulation. 
596

 The ECB may ask NCAs to impose pecuniary penalties on natural persons representing supervised entities in 
line with Article 18(5) of the SSM Regulation and/or non-pecuniary penalties in line with Article 134(1) of SSM 
Framework Regulation. 
597

 See Article 18(7) of the SSM Regulation. 
598

 See Ȭ#ÏÕÎÃÉÌ 2ÅÇÕÌÁÔÉÏÎ ɉ%#Ɋ .Ï άίέάȾγβ ÏÆ άέ .ÏÖÅÍÂÅÒ Ϋγγβ ÃÏÎÃÅÒÎÉÎÇ ÔÈÅ ÐÏ×ÅÒÓ ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ #ÅÎÔÒÁÌ 
"ÁÎË ÔÏ ÉÍÐÏÓÅ ÓÁÎÃÔÉÏÎÓȭȟ ÉÎ OJ L 318, 27.11.1998 (amended in 2015 adapt the ECB to its supervisory function), 
together with (supplementing) Ȭ%ÕÒÏÐÅÁÎ #ÅÎÔÒÁÌ "ÁÎË 2ÅÇÕÌÁÔÉÏÎ ɉ%#Ɋ .Ï άΫίαȾΫγγγ ÏÆ άέ 3ÅÐÔÅÍÂÅÒ Ϋγγγ ÏÎ 
the powers of the European Central Bank to impoÓÅ ÓÁÎÃÔÉÏÎÓ ɉ%#"ȾΫγγγȾήɊȭȟ ÉÎ OJ L 264, 12.10.1999 (amended in 
2014 to adapt the ECB to its supervisory function). 
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shall be effective and proportionate and is capped at 5% of the average daily turnover 

per day of infringement for a maximum period of six months.599 Given their 

prolonged nature, they may be regarded as an enforcement measure despite of the 

fact the Council Regulation 2532/98 refers to them per sanctions. Theoretically, 

national enforcement measures vis-à-vis significant institutions  should be also at the 

%#"ȭÓ ÄÉÓÐÏÓÁÌȟ ÂÏÔÈ ÄÉÒÅÃÔÌÙ ÁÎÄ ÉÎÄÉÒÅÃÔÌÙȟ ÂÙ ÖÉÒÔÕÅ ÏÆ !ÒÔÉÃÌÅ γɉΫɊ ÏÆ ÔÈÅ 33- 

Regulation. Its second subparagraph attributes to it all the powers vis-à-vis 

significant supervised entities which national competent authorities enjoy under the 

relevant Union law, including national transposition of directives. 600 Notably, the 

CRDIV regulation confers upon the competent authorities certain enforcement 

competences, such as for example cease-and-desist orders.601 Finally, its third 

subparagraph provides the ECB with the possibility to require, by way of instruction, 

national competent authorities to make use of their supervisory powers not 

conferred upon the ECB.602 This legal basis could serve as a platform to take indirect 

enforcement measures by the ECB vis-à-vis significant supervised entities. 

                                                           
599

 See Article 4(1)(b) of the Ȭ#ÏÕÎÃÉÌ 2ÅÇÕÌÁÔÉÏÎ ɉ%#Ɋ .Ï άίέάȾγβ ÏÆ άέ .ÏÖÅÍÂÅÒ Ϋγγβ ÃÏÎÃÅÒÎÉÎÇ ÔÈÅ ÐÏ×ÅÒÓ ÏÆ 
ÔÈÅ %ÕÒÏÐÅÁÎ #ÅÎÔÒÁÌ "ÁÎË ÔÏ ÉÍÐÏÓÅ ÓÁÎÃÔÉÏÎÓȭ ɉÁÂÏÖÅȟ ÎȢ 598). 
600

 3ÅÅ !ÒÔÉÃÌÅ γɉΫɊ ÏÆ ÔÈÅ 33- 2ÅÇÕÌÁÔÉÏÎȟ ÓÕÂÐÁÒÁ ά ÓÔÁÔÅÓ ÔÈÁÔ ȰÆÏÒ ÔÈÅ ÅØÃÌÕÓÉÖÅ ÐÕÒÐÏÓÅ ÏÆ ÃÁÒÒÙÉÎÇ ÏÕÔ ÔÈÅ 
tasks conferred on it, the ECB shall have all the powers and obligations set out in this Regulation. It shall also 
have all the powers and obligations, which competent and designated authorities shall have under the relevant 
5ÎÉÏÎ ÌÁ×ȟ ÕÎÌÅÓÓ ÏÔÈÅÒ×ÉÓÅ ÐÒÏÖÉÄÅÄ ÆÏÒ ÂÙ ÔÈÉÓ 2ÅÇÕÌÁÔÉÏÎ ɉȣɊȱȢ 
601

 See Article 66(2)(b) and 67(2)(b) of the CRDIV. 
602

 See Article 9(1) of the SSM Regulation, subpar. 3: To the extent necessary to carry out the tasks conferred on it 
by this Regulation, the ECB may require, by way of instructions, those national authorities to make use of their 
powers, under and in accordance with the conditions set out in national law, where this Regulation does not 
confer such powers on the ECB. Those national authorities shall fully inform the ECB about the exercise of those 
powers. 
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- Sanctioning powers in the subsystem of SSM Indirect Supervision 

When it comes to the sanctioning of less significant institutions, the foundations of 

the applicable regime are primarily laid down in the CRDIV whose objective was not 

only to bring more consistency to the typology of supervisory powers allowing 

national supervisors to effectively oversee credit institutions, but also equip them 

×ÉÔÈ ȰÓÕÆÆÉÃÉÅÎÔÌÙ ÓÔÒÉÃÔ ÁÎÄ ÃÏÎÖÅÒÇÅÎÔ ÓÁÎÃÔÉÏÎÉÎÇ ÐÏ×ÅÒÓȱȢ603 

Prior to the crisis, European banking sector was one of the areas where national 

sanctioning regimes were divergent and not always appropriate to ensure 

deterrence.604 As already briefly mentioned,605 the accomplishment of the aims set 

by banking and financial regulation, including notably public confidence in financial 

markets, is always dependent upon its effective enforcement which in the area of 

banking supervision cannot be easily detached from its application. This is explicitly 

manifested by such situations, in which there is a need to punish a credit institution 

for breaches of prudential requirements or to restore its compliance with applicable 

prudential regulation. Therefore, in order to strengthen European supervisory 

framework, it became of utmost importance to spell out certain key sanctioning 

powers in the EU law so that effective enforcement of the CRDIV regulatory package 

could be ensured across all the Member States. 

                                                           
603

 See European Commission, Commission Staff Working Paper Impact Assessment: Proposal for a Directive on 
the access to the activity of credit institutions and the prudential supervision of credit institutions and investment 
ÆÉÒÍÓ ɉȣɊ (above, n.558), p. 3. 
604

 Ibid.  
605

 See supra subsection 6.3.4(vi)  (with regard to sanctioning powers in the subsystem of SSM Direct 
Supervision). 
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Relevant Union law empowers the competent authorities to impose administrative 

pecuniary penalties, other administrative measures without necessity to recourse for 

a judicial authorisation . It is also without prejudice to criminal penalties defined in 

applicable national regulations.606 The CRDIV envisages a minimum set of 

ÓÁÎÃÔÉÏÎÉÎÇ ÐÏ×ÅÒÓ ×ÈÉÃÈ ÏÕÇÈÔ ÔÏ ÂÅ ȰÅÆÆÅÃÔÉÖÅȟ ÐÒÏÐÏÒÔÉÏÎÁÔÅ ÁÎÄ ÄÉÓÓÕÁÓÉÖÅȱȟ607 

and which should be imposed on supervised entities in event of a substantial non-

compliance with applicable prudential requirements.608 It obliges Member States lay 

ÄÏ×Î ÒÕÌÅÓ ÏÎ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÐÅÎÁÌÔÉÅÓ ÁÎÄ ÏÔÈÅÒ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÍÅÁÓÕÒÅÓȱ609 as well 

as to retain the power to be able provide higher levels of sanctions.610 Thus, it follows 

                                                           
606

 Notably, it was provided that in cases when the Member States decide not to lay down rules for administrative 
penalties for breaches which are subject to national criminal law they shall communicate to the Commission the 
relevant criminal law provisions. 
607

 Ibid., last sentence. 
608

 Among the examples of substantial non-compliance (derived from Article 70 of the CRDIV), one can find 
situations in which (i) an institution has obtained an authorization through false statements or any other 
irregular means; (ii) an institution, on becoming aware of any acquisitions or disposals of holdings in their capital 
that cause holdings to exceed or fall below one of the applicable thresholds, fails to inform the competent 
ÁÕÔÈÏÒÉÔÉÅÓ ÏÆ ÔÈÏÓÅ ÁÃÑÕÉÓÉÔÉÏÎÓ ÏÒ ÄÉÓÐÏÓÁÌÓ ɉȣɊȠ ɉÉÉÉɊ ÁÎ ÉÎÓÔÉÔÕÔÉÏÎ ÌÉÓÔÅÄ ÏÎ Á ÒÅÇÕÌÁÔÅÄ ÍÁÒËÅÔ ɉȣɊ ÄÏÅÓ ÎÏt, at 
least annually, inform the competent authorities of the names of shareholders and members possessing 
ÑÕÁÌÉÆÙÉÎÇ ÈÏÌÄÉÎÇÓ ÁÎÄ ÔÈÅ ÓÉÚÅÓ ÏÆ ÓÕÃÈ ÈÏÌÄÉÎÇÓ ɉȣɊȠ ɉÉÖɊ ÁÎ ÉÎÓÔÉÔÕÔÉÏÎ ÆÁÉÌÓ ÔÏ ÈÁÖÅ ÉÎ ÐÌÁÃÅ ÇÏÖÅÒÎÁÎÃÅ 
arrangements required by the competent ÁÕÔÈÏÒÉÔÉÅÓɉȣɊȠ ɉÖɊ ÁÎ ÉÎÓÔÉÔÕÔÉÏÎ ÆÁÉÌÓ ÔÏ ÒÅÐÏÒÔ ÉÎÆÏÒÍÁÔÉÏÎ ÏÒ ÐÒÏÖÉÄÅÓ 
ÉÎÃÏÍÐÌÅÔÅ ÏÒ ÉÎÁÃÃÕÒÁÔÅ ÉÎÆÏÒÍÁÔÉÏÎ ÏÎ ÃÏÍÐÌÉÁÎÃÅ ×ÉÔÈ ÔÈÅ ÏÂÌÉÇÁÔÉÏÎ ÔÏ ÍÅÅÔ Ï×Î ÆÕÎÄÓ ÒÅÑÕÉÒÅÍÅÎÔÓ ɉȣɊȠ 
(vi) an institution fails to report or provides incomplete or inaccurate i nformation with regard to specific 
reporting obligations laid down in the CRR; (vii) an institution fails to report information or provides incomplete 
ÏÒ ÉÎÁÃÃÕÒÁÔÅ ÉÎÆÏÒÍÁÔÉÏÎ ÁÂÏÕÔ Á ÌÁÒÇÅ ÅØÐÏÓÕÒÅ ɉȣɊȠ ɉÖÉÉÉɊ ÁÎ ÉÎÓÔÉÔÕÔÉÏÎ ÆÁÉÌÓ ÔÏ ÒÅÐÏÒÔ ÉÎÆÏÒÍÁÔÉÏÎ Ïr provides 
ÉÎÃÏÍÐÌÅÔÅ ÏÒ ÉÎÁÃÃÕÒÁÔÅ ÉÎÆÏÒÍÁÔÉÏÎ ÏÎ ÌÉÑÕÉÄÉÔÙ ɉȣɊȠ ɉÉØɊ ÉÎÓÔÉÔÕÔÉÏÎ ÆÁÉÌÓ ÔÏ ÒÅÐÏÒÔ ÉÎÆÏÒÍÁÔÉÏÎ ÏÒ ÐÒÏÖÉÄÅÓ 
incomplete or inaccurate information on the leverage ratio; (x) an institution repeatedly or persistently fails to 
hold liquid assets ɉȣɊȠ ɉØÉɊ ÁÎ ÉÎÓÔÉÔÕÔÉÏÎ ÉÎÃÕÒÓ ÁÎ ÅØÐÏÓÕÒÅ ÉÎ ÅØÃÅÓÓ ÏÆ ÔÈÅ ÌÉÍÉÔÓ ÓÅÔ ÏÕÔ ÉÎ ÔÈÅ #22 ɉȣɊȠɉØÉÉɊ ÁÎ 
institution is exposed to the credit risk of a securitization position without satisfying the conditions set out in the 
CRR; (xiii) an institution fails to  ÄÉÓÃÌÏÓÅ ÉÎÆÏÒÍÁÔÉÏÎ ÏÒ ÐÒÏÖÉÄÅÓ ÉÎÃÏÍÐÌÅÔÅ ÏÒ ÉÎÁÃÃÕÒÁÔÅ ÉÎÆÏÒÍÁÔÉÏÎ ɉȣɊȠ ɉØÉÖɊ 
ÁÎ ÉÎÓÔÉÔÕÔÉÏÎ ÍÁËÅÓ ÐÁÙÍÅÎÔÓ ÔÏ ÈÏÌÄÅÒÓ ÏÆ ÉÎÓÔÒÕÍÅÎÔÓ ÉÎÃÌÕÄÅÄ ÉÎ ÔÈÅ Ï×Î ÆÕÎÄÓ ÏÆ ÔÈÅ ÉÎÓÔÉÔÕÔÉÏÎ ɉȣɊ ÏÒ ÉÎ 
cases where such payments to holders of instruments included in own funds are prohibited; (xv) an institution is 
found liable for a serious breach of the national provisions adopted pursuant to the Directive 2005/60/EC; (xvi) 
an institution allows one or more persons not complying with the fit and proper requirement t o become or 
remain a member of the management body. 
609

 See Article 65(1) of the CRDIV, first sentence. 
610

 See Recital (41) of the CRDIV. 
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that the applicable sanctions for breaches of applicable prudential regulations may 

possibly vary from to a jurisdiction to jurisdiction. 611  

The CRDIV provides a range of sanctioning measures, mainly of a non-periodical 

and pecuniary nature.612 In particular, seven specific sanctioning instruments can be 

used by competent authorities that can be grouped into four categories. The first 

category encompasses sanctions of non-periodical and non-pecuniary nature, such 

ÁÓ ȰÎÁÍÉÎÇ-and-ÓÈÁÍÉÎÇȱ ÓÔÁÔÅÍÅÎÔÓ,613 and cease-and-desist orders.614 The second 

category of sanctions covers measures of non-periodical and pecuniary nature that 

comprise of administrative pecuniary penalties on supervised institutions ,615 

administrative pecuniary penalties on natural persons belonging to those 

institutions ,616 as well as of special administrative pecuniary penalties.617 The third 

category refers to sanctions of periodical and non-pecuniary nature that notably 

cover temporary bans against a member of the management body of a supervised 

                                                           
611

 )Î ÔÈÉÓ ÃÏÎÔÅØÔȟ ÁÓ ÓÔÉÐÕÌÁÔÅÄ ÂÙ ÒÅÃÉÔÁÌ ɉήάɊ ÏÆ ÔÈÅ #2$)6ȟ ȰÔÈÉÓ $ÉÒÅÃÔÉÖÅ ÓÈÏÕÌÄ ÂÅ ×ÉÔÈÏÕÔ ÐÒÅÊÕÄÉÃÅ ÔÏ ÁÎÙ 
ÐÒÏÖÉÓÉÏÎÓ ÉÎ ÔÈÅ ÌÁ× ÏÆ -ÅÍÂÅÒ 3ÔÁÔÅÓ ÒÅÌÁÔÉÎÇ ÔÏ ÃÒÉÍÉÎÁÌ ÐÅÎÁÌÔÉÅÓȱȢ 
612

 As already explained, sanctioning measures are characterized by their non-periodical and (predominantly) 
pecuniary nature intending and can only be applied once for individual cases; enforcement measures are 
characterized by their periodical and (sometimes) non-pecuniary nature and can be applied so long until the 
non-compliance is evicted.  
613

 3ÅÅ !ÒÔÉÃÌÅ ΰαɉάɊɉÁɊ ÏÆ ÔÈÅ #2$)6ȡ ȰÁ ÐÕÂÌÉÃ ÓÔÁÔÅÍÅÎÔ ×ÈÉÃÈ ÉÄÅÎÔÉÆÉÅÓ ÔÈÅ ÎÁÔÕÒÁÌ ÐÅÒÓÏÎȟ ÉÎÓÔÉÔÕÔÉÏÎȟ 
ÆÉÎÁÎÃÉÁÌ ÈÏÌÄÉÎÇ ÃÏÍÐÁÎÙ ÏÒ ÍÉØÅÄ ÆÉÎÁÎÃÉÁÌ ÈÏÌÄÉÎÇ ÃÏÍÐÁÎÙ ÒÅÓÐÏÎÓÉÂÌÅ ÁÎÄ ÔÈÅ ÎÁÔÕÒÅ ÏÆ ÔÈÅ ÂÒÅÁÃÈȱȢ 
614

 See Article 67(2)(b) of ÔÈÅ #2$)6ȡ ȰÁÎ ÏÒÄÅÒ ÒÅÑÕÉÒÉÎÇ ÔÈÅ ÎÁÔÕÒÁÌ ÏÒ ÌÅÇÁÌ ÐÅÒÓÏÎ ÒÅÓÐÏÎÓÉÂÌÅ ÔÏ ÃÅÁÓÅ ÔÈÅ 
ÃÏÎÄÕÃÔ ÁÎÄ ÔÏ ÄÅÓÉÓÔ ÆÒÏÍ Á ÒÅÐÅÔÉÔÉÏÎ ÏÆ ÔÈÁÔ ÃÏÎÄÕÃÔȱȢ 
615

 3ÅÅ !ÒÔÉÃÌÅ ΰαɉάɊɉÅɊ ÏÆ ÔÈÅ #2$)6ȡ ȰÉÎ ÔÈÅ ÃÁÓÅ ÏÆ Á ÌÅÇÁÌ ÐÅÒÓÏÎȟ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÐÅÃÕÎÉÁÒÙ ÐÅÎÁÌÔÉÅÓ ÏÆ ÕÐ ÔÏ Ϋ0 
% of the total annual net turnover including the gross income consisting of interest receivable and similar 
income, income from shares and other variable or fixed-yield securities, and commissions or fees receivable in 
accordance with Article 316 of the #22 ÏÆ ÔÈÅ ÕÎÄÅÒÔÁËÉÎÇ ÉÎ ÔÈÅ ÐÒÅÃÅÄÉÎÇ ÂÕÓÉÎÅÓÓ ÙÅÁÒȱȢ 
616

 3ÅÅ !ÒÔÉÃÌÅ ΰαɉάɊɉÆɊ ÏÆ ÔÈÅ #2$)6ȡ ȰÉÎ ÔÈÅ ÃÁÓÅ ÏÆ Á ÎÁÔÕÒÁÌ ÐÅÒÓÏÎȟ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÐÅÃÕÎÉÁÒÙ ÐÅÎÁÌÔÉÅÓ ÏÆ ÕÐ ÔÏ 
EUR 5 000 000, or in the Member States whose currency is not the euro, the corresponding value in the national 
ÃÕÒÒÅÎÃÙ ÏÎ Ϋα *ÕÌÙ άΪΫέȱȢ 
617

 3ÅÅ !ÒÔÉÃÌÅ ΰαɉάɊɉÇɊ ÏÆ ÔÈÅ #2$)6ȡ ȰÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÐÅÃÕÎÉÁÒÙ ÐÅÎÁÌÔÉÅÓ ÏÆ ÕÐ ÔÏ Ô×ÉÃÅ ÔÈÅ ÁÍÏÕÎÔ ÏÆ ÔÈÅ ÂÅÎÅÆÉÔ 
ÄÅÒÉÖÅÄ ÆÒÏÍ ÔÈÅ ÂÒÅÁÃÈ ×ÈÅÒÅ ÔÈÁÔ ÂÅÎÅÆÉÔ ÃÁÎ ÂÅ ÄÅÔÅÒÍÉÎÅÄȱȢ 
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institution. 618 The fourth group of sanctioning measures relates to exclusion from the 

banking market in a form of withdrawals of the authorisation of the institution. 619 To 

highlight the crucial importance of the entry into the banking markets, the CRDIV 

framework provides a detailed sanctioning regime for the breaches of prudential 

requirements related to authorisations of a credit institutions620 and approvals of 

qualifying holdings.621 &ÏÒ ÔÈÅÓÅ ÐÕÒÐÏÓÅÓȟ ÔÈÅ .#!Ó ÈÁÖÅ ÒÅÃÏÕÒÓÅ ÔÏ ȰÎÁÍÉÎÇ-and-

ÓÈÁÍÉÎÇȱ ÓÔÁÔÅÍÅÎÔÓ,622 cease-and-desist orders,623 and various pecuniary 

sanctions.624 In addition, they may also suspend voting rights of the 

shareholder(s).625  

The imposition of any of the abovementioned sanctions needs to be carried out in a 

proportionate manner by competent authorities while taking into account all 

relevant circumstances.626 Member States are also obliged to ensure the right of 

                                                           
618

 See Article 67(2)(d) of ÔÈÅ #2$)6ȡ ȰÓÕÂÊÅÃÔ ÔÏ !ÒÔÉÃÌÅ ΰίɉάɊȟ Á ÔÅÍÐÏÒÁÒÙ ÂÁÎ ÁÇÁÉÎÓÔ Á ÍÅÍÂÅÒ ÏÆ ÔÈÅ 
institution's management body or any other natural person, who is held responsible, from exercising functions in 
ÉÎÓÔÉÔÕÔÉÏÎÓȱȢ 
619

 3ÅÅ ΰαɉάɊɉÃɊ ÏÆ ÔÈÅ #2$)6ȡ ȰÉÎ ÔÈÅ ÃÁÓÅ ÏÆ ÁÎ ÉÎstitution, withdrawal of the authorization of the institution in 
ÁÃÃÏÒÄÁÎÃÅ ×ÉÔÈ !ÒÔÉÃÌÅ ΫβȱȢ 
620

 In particular, when the banking business is carried out by an institution which is not a credit institution 
(Article 66(1)(a) of the CRDIV) as well as when an institution commences banking activities without obtaining a 
license (Article 66(1)(b) of the CRDIV). 
621

 In particular, when an acquisition or disposal of qualifying holding was not notified in accordance with 
relevant applicable prudential requirements (Article 66(1)(c)-(d) of the CRDIV). 
622

 See Article 66(2)(a) of the CRDIV which mirrors Article 67(2)(a) of the CRDIV. 
623

 See Article 66(2)(b) of the CRDIV which mirrors Article 67(2)(b) of the CRDIV. 
624

 See Article 66(2)(c)-(e) of the CRDIV which mirrors Article  67(2)(e)-(g) of the CRDIV. 
625

 See Article 66(2)(f) of the CRDIV which introduces a possibility to of a suspension of the voting rights of the 
ÓÈÁÒÅÈÏÌÄÅÒ ÏÒ ÓÈÁÒÅÈÏÌÄÅÒÓ ÈÅÌÄ ÒÅÓÐÏÎÓÉÂÌÅ ÆÏÒ ÔÈÅ ÂÒÅÁÃÈÅÓ ÒÅÆÅÒÒÅÄ ÔÏ ÁÎÎÏÕÎÃÅÄ ÉÎ Á ȬÎÁÍÉÎÇ-and-ÓÈÁÍÉÎÇȭ 
statement. 
626

 According to Article 70(a)-(h) of the CRDIV, the relevant circumstances include: (i) the gravity and the 
duration of the breach, (ii) the degree of responsibility of the natural or legal person responsible for the breach, 
(iii) the financial stren gth of the natural or legal person responsible for the breach, as indicated, for example, by 
the total turnover of a legal person or the annual income of a natural person, (iv) the importance of profits 
gained or losses avoided by the natural or legal person responsible for the breach, insofar as they can be 
determined, the losses for third parties caused by the breach, insofar as they can be determined, (v) the level of 
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judicial review of their sanctioning decisions.627 Subject to professional secrecy 

requirements, they should be also published and notified to the EBA which shall 

maintain a central database on all sanctions imposed by competent authorities.628 In 

addition, the ECB may also directly impose sanctions on the institutions supervised 

in the subsystem of SSM Indirect Supervision, but only where relevant ECB legal acts 

impose obligations on the less significant institutions vis-à-vis the ECB. 

It therefore follows that the scope of sanctioning powers available for the NCAs 

under the CRDIV framework is broader than one directly attributed to the ECB by 

the SSM Regulation. It follows that the NCAs have recourse to a more 

comprehensive set of sanctioning toolbox than the ECB. The NCAs are empowered 

to impose sanctions both on supervised entities and persons belonging to those 

entities, whereas the ECB may directly sanction only supervised entities and only in 

case of a breach of directly applicable EU legal acts.629 In the field of sanctioning 

competences, the NCAs still play a significant role and remain competent to impose 

sanctions available in under CRDIV regime also vis-à-vis entities directly supervised 

by the ECB.630 To certain extent, such an allocation of sanctioning competences may 

                                                                                                                                                                                 
cooperation of the natural or legal person responsible for the breach with the competent authority, (vi) previous 
breaches by the natural or legal person responsible for the breach and finally (vii) any potential systemic 
consequences of the breach. 
627

 3ÅÅ !ÒÔÉÃÌÅ αά ÏÆ ÔÈÅ #2$)6ȡ Ȱ-ÅÍÂÅÒ 3ÔÁÔÅÓ ÓÈÁÌÌ ÅÎÓÕÒÅ ÔÈÁÔ ÄÅÃÉÓÉÏÎÓ ÁÎÄ ÍÅÁÓÕÒÅÓ ÔÁËÅÎ pursuant to laws, 
regulations and administrative provisions adopted in accordance with this Directive or to Regulation (EU) No 
575/2013 are subject to a right of appeal. Member States shall also ensure that failure to take a decision within six 
months of submission of an application for authorization which contains all the information required under the 
ÎÁÔÉÏÎÁÌ ÐÒÏÖÉÓÉÏÎÓ ÔÒÁÎÓÐÏÓÉÎÇ ÔÈÉÓ $ÉÒÅÃÔÉÖÅȟ ÉÓ ÓÕÂÊÅÃÔ ÔÏ Á ÒÉÇÈÔ ÏÆ ÁÐÐÅÁÌȱȢ 
628

 See Article 69 of the CRDIV. 
629

 This also includes ECB Regulation and Decisions, which are however subjected to special regime. 
630

 The ECB needs to ask an NCA concerned in cases when it finds appropriate to impose sanctions on natural 
persons for breaches of directly applicable EU legal acts as well as in cases of a breach of national transpositions 
of the CRDIV by both significant supervised entities and persons belonging to those entities. 
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occur problematic in terms of ensuring the equal treatment of credit institutions 

across in the Banking Union, and more broadly, across the Single Market. 

 

 

Figure 7 Areas of supervisory decision-making competence in the SSM 

6.4. Administrative supervisory interactions within the SSM  

The modalities of administrative interactions between the higher and lower level 

actors are considered to be the third element which influences the organisational 

design of a multilevel regime. The SSM Regulation provides that supervisory 

interactions between the ECB and the NCAs within the SSM are governed by three 

main principles: cooperation in good faith, exchange of information and NCA 

assistance to the ECB.631 The SSM, as a multilevel regime, ÈÁÓ ÂÅÅÎ ÄÅÆÉÎÅÄ ÁÓ ȰÁ 

                                                           
631

 See Articles 6(2) and (3) of the SSM Regulation. 
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system of financial supervision consisting of the ECB and NCAs of participating 

-ÅÍÂÅÒ 3ÔÁÔÅÓȱ632 which together with the Single Rulebook for banking services and 

new frameworks for banking resolution underpins the construction of the Banking 

Union.633 The reference to the SSM as a system indicates that it cannot be qualified 

neither as an EU institution nor other EU body, but rather as an arrangement 

comprising of independent and, in the same time, interdependent, actors residing at 

different levels. Such a design was driven by a need to avoid setting up a new 

centralized EU bureaucracy and to upstream the aggregated benefits of local 

supervisory expertise towards supranational level. The SSM Regulation broadly 

characterizes the SSM by its objectives rather than its nature. It is expected to ensure 

ÔÈÁÔ ÔÈÅ 5ÎÉÏÎȭÓ ÓÕÐÅÒÖÉÓÏÒÙ ÉÓ ÉÍÐÌÅÍÅÎÔÅÄ ÉÎ Á ÃÏÈÅÒÅÎÔ ÁÎÄ ÅÆÆÅÃÔÉÖÅ ÍÁÎÎÅÒ ÏÎ 

the basis of the Single Rulebook applicable across the entire Single Market and in 

line with the highest standards.634 A layer of ÃÏÍÐÌÅØÉÔÙ ÔÏ ÔÈÅ 33-ȭÓ ÆÕÎÃÔÉÏÎÉÎÇ ÉÓ 

added by the principle of differentiated supervision set by Article 6(6) of the SSM 

Regulation which distinguishes two SSM supervisory (sub)systems: SSM Direct 

Supervision for significant institutions, and the system of SSM Indirect Supervision 

for less significant institutions.  

                                                           
632

 See Article 2(9) of the SSM Regulation. 
633

 See Recital (11) of the SSM Regulation. 
634

 See Recital (12) of the SSM Regulation: a single supervisorÙ ÍÅÃÈÁÎÉÓÍ ÓÈÏÕÌÄ ÅÎÓÕÒÅ ÔÈÁÔ ÔÈÅ 5ÎÉÏÎȭÓ ÐÏÌÉÃÙ 
relating to the prudential supervision of credit institutions is implemented in a coherent and effective manner, 
that the Single Rulebook for financial services is applied in the same manner to credit institutions in all Member 
States concerned, and that those credit institutions are subject to supervision of the highest quality, unfettered 
by other, non-prudential considerations. 
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Depending on the applicable SSM supervisory subsystem, supervisory interactions 

between the ECB and the NCAs are moderated in different ways as regards the 

participation in the supervisory process over individual institutions. The following 

subsection will analyze these supervisory interactions in both subsystems in relation 

to three main phases of the supervisory process: (i) the ongoing conduct of day-to-

day supervisory activities which may lead to (ii) the adoption of a supervisory 

decision, and (iii) its subsequent implementation vis-à-vis supervised entity 

concerned where necessary.  

6.4.1. Interactions in the supervisory process of the subsystem of SSM Direct 

Supervision 

Whereas the ECB centralizes the exclusive competence to adopt supervisory 

decisions (phase two) concerning significant supervised entities, the day-to-day 

supervision (phase one) and the implementation of ECB supervisory decisions 

(phase three where applicable) are decentralized aÎÄ ÃÁÒÒÉÅÄ ÏÕÔ ȰÃÌÏÓÅ ÔÏ ÔÈÅ 

ÇÒÏÕÎÄȱ.635 For the ECB, this implies a possibility to take recourse to the 

administrative capacities of the NCAs in order to benefit from their closer proximity 

to the supervised credit institutions.636 The NCAs are responsible for assisting the 

ECB with the preparation and implementation of any acts concerning the exercise of 

                                                           
635

 See 4ÒĘÇÅÒȟ Ȭ4ÈÅ 3ÉÎÇÌÅ 3ÕÐÅÒÖÉÓÏÒÙ -ÅÃÈÁÎÉÓÍɀPanacea or Quack Banking Regulation? Preliminary 
Assessment of the New Regime for the Prudential Supervision of Banks with ECB IÎÖÏÌÖÅÍÅÎÔȭ ɉÁÂÏÖÅȟ ÎȢ396), p. 
470. 
636

 The SSM Regulation explicitly recognizes that national supervisors have important and long-established 
expertise in the supervision of credit institutions within their terri tory and their economic, organisational and 
cultural specificities. It also mentions that there exists a large body of dedicated and highly qualified staff for 
those purposes at national level. See Recital (37) of the SSM Regulation, first sentence. See also Teixeira, 
Ȭ%ÕÒÏÐÅÁÎÉÓÉÎÇ ÐÒÕÄÅÎÔÉÁÌ ÂÁÎËÉÎÇ ÓÕÐÅÒÖÉÓÉÏÎȢ ,ÅÇÁÌ ÆÏÕÎÄÁÔÉÏÎÓ ÁÎÄ ÉÍÐÌÉÃÁÔÉÏÎÓ ÆÏÒ %ÕÒÏÐÅÁÎ ÉÎÔÅÇÒÁÔÉÏÎȭ 
(above, n. 125), pp. 558-560. 
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its supervisory tasks relating to all significant institutions. These responsibilities 

include such supervisory activities as the ongoing day-to-day assessment of a credit 

ÉÎÓÔÉÔÕÔÉÏÎȭÓ ÓÉÔÕÁÔÉÏÎ ÁÎÄ ÒÅÌÁÔÅÄ ÏÎ-site verifications, preparing of ECB draft 

decisions637 (phase one of the supervisory process) as well as ensuring their effective 

enforcement, including the initiation of sanctioning proceedings upon the  ECB 

requests where necessary (phase three of the supervisory process).638 

Such an institutional arrangement however does not imply that the NCAs became a 

ÐÁÒÔ ÔÏ ÔÈÅ %#"ȭÓ ÉÎÔÅÒÎÁÌ ÓÔÒÕÃÔÕÒÅÓȢ /Î ÔÈÅ ÃÏÎÔÒÁÒÙȟ ÔÈÅÙ ×ÉÌÌ ÒÅÍÁÉÎ ÐÕÂÌÉÃ 

administrative units of participating Member States and are governed by national 

rules in respect of their organization and functions. The way how national 

supervisory apparatus assists and remains closely involved in the supervision of 

significant institutions is primarily realized throu gh the activities of so-called Joint 

Supervisory Teams (JSTs). 

(i)  Day-to-day supervision of significant institutions  (phase one of the supervisory 

process) 

JSTs are dedicated administrative structures responsible for the operational 

supervision of significant institutions. 639 By virtue of the SSM Regulation, each 

significant supervised entity is assigned to a specific JST.640 A JST is composed by 

                                                           
637

 See Recitals (37) of the SSM Regulation and (3) of the SSM Framework Regulation. 
638

 See Recital (36) of the SSM Regulation, last sentence. 
639

 See Danièle Nouy, Toward the European Banking Union: achievements and challenges: Speech at the OeNB 
Economics Conference (Vienna, 2014), 
https://www.bankingsupervision.europa.eu/press/speeches/date/2014/html/se140512_1.en.html, accessed 01 
December 2017. 
640

 See Article 3(1) of the SSM Framework Regulation, first sentence. 
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supervisory apparatus originating from both the ECB and NCAs.641 The vast majority 

of JST members are appointed by NCAs642 who are however expected to work under 

functional management of a JST Coordinator appointed by the ECB from its staff 

members. The composition of a JST needs to take into account geographical 

diversity, specific expertise and profile of the team members,643 as well as different 

types, business models and size of credit institution.644 In particular, the size of JSTs 

may vary substantially depending on the scope of activities of credit institutions. The 

largest JSTs may even comprise of more than 70 members whereas the smallest one 

has only 5 members.645 Therefore, for efficiency reasons, some JST members 

(including JST Coordinators) may be involved in work of more than a one JST.646 

In order to minimize the possible risk of the supervisory capture, a JST Coordinator 

is initially appointed for three years and is expected to rotate on a regular basis.647 

The coordinator is supported by sub coordinators designated by the respective 

NCAs, who are usually also direct line managers of national supervisors assigned to a 

given JST by the NCAs. The sub coordinators are responsible for clearly defined 

                                                           
641

 See Article 3 of the SSM Framework Regulation, second sentence. 
642

 See European Court of Auditors, Single Supervisory Mechanism - Good start but further improvements needed 
(above, n.13), p.127; Angeloni, Exchange of views on supervisory issues with the Finance and Treasury Committee of 
the Senate of the Republic of Italy (above, n.13). 
643

 See Recital (79) of the SSM Regulation. 
644

 See Article 1 of the SSM Regulation, third paragraph. 
645

 See Andreas Dombret, The first six months of European banking supervision - an NCA's perspective: Speech at 
the ILF (Institute for Law and Finance) Conference on the Banking Union (Frankfurt, 2015), 
http://www.bis.org/review/r150507b.htm, accessed 01 December 2017. 
646

 As noted by the ECB, some JST coordinators may be responsible for more than one JST. See European Central 
Bank, SSM Quarterly Report: Progress in the operational implementation of the Single Supervisory Mechanism 
Regulation, 2014/4, https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssmqr20144.en.pdf, accessed 01 
December 2017, p. 10. 
647

 See European Central Bank, Guide to banking supervision (Frankfurt, 2014), 
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssmguidebankingsupervision201411.en.pdf, accessed 01 
December 2017, p. 17. 
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thematic or geographic areas of supervision and represent the views of relevant 

NCAs in JSTs.648 It follows that national supervisors are subject to two reporting 

lines: functionally their ultimate manager is a JST Coordinator, but organisationally 

they are accountable to their respective heads of divisions (who are also often JST 

sub coordinators).649 The sub coordinator may also give instructions regarding the 

conduct of supervisory activities to the members of a JST appointed by his home 

NCA as long as they do not conflict with the instructions given by a JST 

Coordinator.650 

The JSTs operate as remote administrative structures. Whereas the members of JST 

appointed by the ECB (JST Coordinator and ECB supervisors) are affiliated in one of 

ÔÈÅ %#"ȭÓ ÉÎÔÅrmediate structure pertaining to its supervisory arm,651 the members of 

JSTs appointed by the NCA(s) remain based at their headquarters. Given the 

distance between the supranational and national supervisory apparatus, it was 

ÄÅÃÉÄÅÄ ÔÈÁÔ *34Óȭ ×ÏÒËÆÌÏ× ÍÁÎÁÇement and business process will be fully 

digitalized. For this purpose a special cyberinfrastructure, including the Information 

Management System (IMAS) was set up to provide JST members with secure 

communication channels.652 

                                                           
648

 Ibid.  
649

 See Article 6(2) of the SSM Framework Regulation. 
650

 Ibid, last sentence.  
651

 !Ô ÔÈÅ ÍÏÍÅÎÔȟ *34Ó ÁÒÅ ÇÒÏÕÐ ÉÎ ÆÉÆÔÅÅÎ ÄÉÖÉÓÉÏÎÓ ×ÉÔÈÉÎ ÔÈÅ %#"ȭÓ $ÉÒÅÃÔÏÒÁÔÅ 'ÅÎÅÒÁÌ -ÉÃÒÏ ÐÒÕÄÅÎÔÉÁÌ 
Supervision I and Directorate General Micro prudential Supervision II. See Organigram of banking supervision at 
the ECB, available at 
https://www.bankingsupervision.europa.eu/organisation/whoiswho/organigram/html/index.en.html.  
652

 See Ibid. , p. 11. 
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Among the main day-to-day supervisory tasks of JSTs, one can list the following 

ones: 

(1)  Performing the supervisory review and evaluation process (SREP);653 

(2) Preparation a supervisory examination programme (SEP), including yearly 

on-site inspection plan;654 

(3) Implementation of a supervisory examination programme (SEP);655 

(4) Coordination of on-site inspection teams in the context of inspection plans.656 

The conduct of SREPs is considered to be the main tool of banking supervision657 

and thus it may be regarded as the primary supervisory responsibility of JSTs. It 

encompasses a wide range of supervisory activities carried out in order to determine 

the risk profile 658 of a credit institution, which are subject to a common 

methodology combining quantitative and qualitative elements in the overall 

assessment.659 In doing so, JST supervisors analyze four main characteristics of each 

supervised institution 660: its business model,661 its internal governance and risk 

                                                           
653

 See Article 3 (2)(a) of the SSM Framework Regulation. 
654

 See Article 3 (2)(b) of the SSM Framework Regulation. 
655

 See Article 3 (2)(c) of the SSM Framework Regulation. 
656

 See Article 3 (2)(d) of the SSM Framework Regulation. 
657

 See Julie Dickson, Dealing with diversity ɀ the European banking sector: Speech at the 17th Handelsblatt Annual 
Conference on European Banking Regulation (Frankfurt, 2016), 
https://www.bankingsupervision.europa.eu/press/speeches/date/2016/html/se161128.en.html, accessed 01 
December 2017. 
658

 The risk-based approach (Principle Six) is one of main guiding principles in the SSM. See European Central 
Bank, Guide to banking supervision (Frankfurt, 2014), 
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssmguidebankingsupervision201411.en.pdf, accessed 01 
December 2017, p. 8. 
659

 See European Central Bank, SSM SREP Methodology Booklet: 2016 edition (2016), 
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/srep_methodology_booklet_2016.en.pdf, accessed 01 
December 2017, p. 2. 
660

 Ibid. , p. 14. 
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management,662 its capital position and related risks,663 and its liquidity and funding 

position and related risks.664 The analysis of each element consists of three phases: 

data gathering, initial automated scoring and subsequent scoring based on 

supervisory judgement.665 

The results of SREPs may require undertaking some preventing supervisory 

measures vis-à-vis individual institutions, notably the use of power to impose 

additional capital requirements (Pillar Two Ȱadd-onsȱ) by the ECB. For each 

supervised institution, the assigned JST drafts a SREP report. Importantly, the report 

states how much supervisory (Pillar Two) capital the bank should hold in addition to 

the required regulatory capital. In case there is a need for a capital add-on, a JST 

ÓÕÂÍÉÔÓ ÉÔÓ ÐÒÏÐÏÓÁÌ ÔÏ ÔÈÅ %#"ȭÓ 3ÕÐÅÒÖÉÓÏÒÙ "ÏÁÒÄ for a draft SREP decision, which 

is subsequently transmitted to the Governing Council in the non-objection 

procedure.666  

                                                                                                                                                                                 
661

 The assessment focuses on the viability (one year perspective), sustainability (two years perspective) and 
sustainability over the cycle (three years perspective) of the business model. 
662

 The assessment focuses on the adequacy of governance and risk management. 
663

 The assessment focuses on the risks to capital (e.g. credit, market, operational risk and IRRBB). 
664

 The assessment focuses on the risks to liquidity and funding (e.g. short-term liquidity risk, funding 
sustainability).  
665

 In this phase, the supervisors use their judgments to account for different business orientations and 
operational styles of a credit institution concerned. They are not however granted full flexibility. As such, their 
judgment is constrained in the following way: on a four-grade scale, phase 2 automated score can be improved by 
one notch and worsened by two notches. Ibid.  p. 16. 
666

 As a result of the SREP exercise for 2015, there was a moderate increase in the aggregate overall Pillar 2 
requirements for significant institutions amounting to around 30 ba sis points as a ratio to risk-weighted assets 
and was quite diversified across banks. See Ignazio Angeloni, Challenges facing the Single Supervisory Mechanism: 
3ÐÅÅÃÈ ÁÔ $Å .ÅÄÅÒÌÁÎÄÓÃÈÅ "ÁÎËȭÓ Ȭ.ÅÔÈÅÒÌÁÎÄÓ $ÁÙȭ (Amsterdam, 2016), 
https://www.bankingsupervision.europa.eu/press/speeches/date/2016/html/se161006.en.html, accessed 01 
December 2017. 
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From 2016 onwards, additional capital requirements imposed in ECB decisions on 

SREPs have two components: a binding Pillar 2 Requirement (P2R)667 and a non-

binding Pillar 2 Guidance (P2G).668 To certain extent, this may be regarded as an 

element introducing more flexible supervisory expectations. While the P2R has an 

immediate effect and non-compliance with lead to the formal breach of capital 

requirements, failing to comply with the P2G will not entail such an effect, but 

trigger instead more intensified supervision and the imposition of institution -

specific measures.669 The JSTs may also set the liquidity requirements564 for 

significant institutions as well as to propose to take additional, specially tailored 

measures choosing from the list of early intervention powers assigned to the ECB.  

4ÈÅ 32%0ȭÓ ÏÕÔÃÏÍÅÓ ÁÒÅ ÁÌÓÏ ÕÓÅÄ ÔÏ ÐÌÁÎ ÔÈÅ ÐÒÉÏÒÉÔÉÅÓ ÆÏÒ *34Óȭ ÓÕÐÅÒÖÉÓÏÒÙ 

activities concerning each credit institution over the following 12 to 18 months.670 

They are incorporated into individual Supervisory Examination Programmes (SEPs) 

which lay down the supervisory cycle and define the scope and intensity of future 

day-to-day supervisory activities for each bank aiming to monitor their risks and to 

address their weaknesses.671 

                                                           
667

 The level of supervisory capital set by P2R will have to be reached immediately and maintained all the time. 
668

 The level of supervisory capital set by P2G will indicate to banks the adequate level of capital to be maintained 
over a longer horizon. A breach of P2G will not trigger automatic supervisory action, nor prevent the distribution 
of internal resources for dividends and bonuses. But it will trigger closer supervisory scrutiny and surveillance. 
669

 See Danièle Nouy, Introductory statement: &ÉÒÓÔ ÏÒÄÉÎÁÒÙ ÈÅÁÒÉÎÇ ÉÎ ΰήίδ ÏÆ ÔÈÅ #ÈÁÉÒ ÏÆ ÔÈÅ %#"ȭÓ 3ÕÐÅÒÖÉÓÏÒÙ 
"ÏÁÒÄ ÁÔ ÔÈÅ %ÕÒÏÐÅÁÎ 0ÁÒÌÉÁÍÅÎÔȭÓ %ÃÏÎÏÍÉÃ ÁÎÄ -ÏÎÅÔÁÒÙ !ÆÆÁÉÒÓ #ÏÍÍÉÔÔÅÅ (2016), 
https://www.b ankingsupervision.europa.eu/press/speeches/date/2016/html/se160613.en.html, accessed 01 
December 2017. 
670

 See %ÕÒÏÐÅÁÎ #ÅÎÔÒÁÌ "ÁÎËȟ Ȭ(Ï× ÄÏÅÓ ÂÁÎËÉÎÇ ÓÕÐÅÒÖÉÓÉÏÎ ×ÏÒËȩȭȟ 
https://www.bankingsupervision.europa.eu/banking/approach/cycle/html/index.en.html, accessed 01 December 
2017. 
671

 On the recommended content of SEPs, see Article 99 of the CRDIV. 
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The imposition of supervisory measures foreseen by JSTs, both in individual SEPs 

and SREP reports, requires however the formÁÌ %#"ȭÓ ÁÐÐÒÏÖÁÌ ÁÎÄ ÃÁÎÎÏÔ ÂÅ 

executed at JST level. At this stage, the phase two of supervisory process is initiated 

and higher (supranational) level is primarily involved. The exclusive competence to 

adopt formal supervisory decisions on significant supervised entities is centralized in 

the ECB, which operates through its internal (the Supervisory Board) and decision-

making bodies (the Governing Council). 

(ii)  Adoption of supervisory decisions on significant institutions  (phase two of the 

supervisory process) 

The adoption of formal supervisory decisions constitutes the phase two of the 

supervisory process. In most cases, it results from the findings collected in the course 

of day-to-day-supervision conducted by the JSTs.672 This phase of the supervisory 

process entirely takes place at the ECB level and consists of (i) the review of the 

proposals of the draft supervisory decision by the Secretariat to the Supervisory 

Board,673 and (optionally) its endorsement by the Steering Committee ,674 (ii) the 

endorsement of the complete draft supervisory decisions by the Supervisory 

                                                           
672

 )Ô ÓÈÏÕÌÄ ÂÅ ÐÏÉÎÔÅÄ ÏÕÔ ÔÈÁÔ ÔÈÅ %#"ȭÓ ÉÎÔÅÒÍÅÄÉÁÔÅ ÓÔÒÕÃtures or the NCAs may also trigger ECB supervisory 
procedures, notably with supervisory activities authorizations or their withdrawals and assessment of qualifying 
holdings. These supervisory activities carried out by non-JST supervisory staff of the ECB and NCAs who needs to 
liaise with the JST concerned especially with regard to institution-specific issues.  
673

 The Secretariat to the Supervisory Board is an ECB intermediate structure which ensures the efficiency of the 
decision-making processes of the SSM and the institutional quality of its decisions. It supports the Supervisory 
Board, the Steering Committee as other substructures of the ECB supervisory arm.  
674

 The Steering Committee is an ECB internal body whose establishment is foreseen by the SSM Regulation. As 
of January 2017, it consists of eight members, including the Chair and the Vice-Chair of the Supervisory Board, an 
ECB representative and five representatives of NCAs. Its main tasks include support activities of the Supervisory 
Board, including preparing its meetings. See Article 26(10) of the SSM Regulation. 
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Board,675 (iii) the adoption of the supervisory decisions by the Governing Council676 

in the special non-objection procedure and their subsequent issuance. Despite the 

fact that the decision-making process takes place entirely at the ECB level, the 

national supervisory decision-makers are also involved in all the stages of ECB 

supervisory procedures due to the composition of both the Supervisory Board and 

the Governing Council.  

Once a proposal for the draft supervisory decision has been submitted by a JST to 

the Secretariat to the Supervisory Board through the ECB intermediate structures,677 

a quality check is conducted that includes inter alia the completeness of the legal 

basis of draft decisions. In order to guarantee due process, the Secretariat organizes 

the hearing of the supervised entity concerned where the proposed decision may 

affect it adversely.678 At this stage, the Secretariat usually seeks views and opinions of 

NCAs before transmitting the complete draft proposal to the attention of the 

Steering Committee and Supervisory Board. This takes place through the so-called 

SSM coordination network679 managed by the Secretariat which gathers high-level 

                                                           
675

 The Supervisory Board is an ECB internal body whose establishment is foreseen by the SSM Regulation. It 
consists of the Chair, the Vice-Chair, four ECB representatives appointed by the Governing Council and one 
representative of the NCAs from each participating Member State. Its tasks include the planning and execution 
of the ECB supervisory tasks, proposing to the Governing Council complete draft decisions to be adopted by the 
latter and coÎÄÕÃÔ ÐÒÅÐÁÒÁÔÏÒÙ ×ÏÒËÓ ÒÅÇÁÒÄÉÎÇ ÔÈÅ %#"ȭÓ ÓÕÐÅÒÖÉÓÏÒÙ ÔÁÓËÓȢ 3ÅÅ !ÒÔÉÃÌÅÓ άΰɉΫɊ ÁÎÄ ɉβɊ ÏÆ ÔÈÅ 33- 
Regulation. 
676

 4ÈÅ 'ÏÖÅÒÎÉÎÇ #ÏÕÎÃÉÌ ÉÓ ÏÎÅ ÏÆ ÔÈÒÅÅ %#"ȭÓ ÄÅÃÉÓÉÏÎ-making bodies. See Article 129 of the TFEU in 
conjunction with Articles 9 and 10 of the ESCB/ECB Statute. 
677

 Importantly, the ECB horizontal services should ensure their consistency across the JSTs (both formally and 
materially) in order to avoid distortions in treatment and fragmentation in line with the Principle Three ɀ 
Homogeneity within t he SSM, See European Central Bank, Guide to banking supervision (above, n. 658), p. 7. 
678

 See Article 22 of the SSM Regulation, and Article 31 of the SSM Framework Regulation. 
679

 4ÈÉÓ ÉÎÆÏÒÍÁÌ ÎÅÔ×ÏÒË ÂÒÉÎÇÓ ÔÏÇÅÔÈÅÒ ÒÅÐÒÅÓÅÎÔÁÔÉÖÅÓ ÏÆ .#!Óȭ 33- ÃÏÏÒÄÉÎÁÔÉÏÎ ÄÅÐÁÒÔÍÅÎÔÓ ×ÈÏ ÈÁÖÅ 
access to all dossiers submitted to the Supervisory Board, including those requiring formal ECB supervisory 
decisions. 
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officials from th e NCAs. Based on the feedback received, the wording of the draft 

decision may be amended (inter alia by changes in wording or actions to be taken) in 

ÏÒÄÅÒ ÔÏ ÁÃÃÏÍÍÏÄÁÔÅ .#!Óȭ ÄÉÖÅÒÇÉÎÇ ÏÐÉÎÉÏÎÓȢ680 The Secretariat can also return 

the proposal to originating business area and request revisions.  

After the review conducted by the Secretariat and the SSM Coordination Network, a 

proposal becomes a complete draft decision. Depending on the gravity of a foreseen 

supervisory measure, it may be either endorsed by the Supervisory Board in so-called 

written procedure,681 ÏÒ ÐÕÔ ÏÎ ÔÈÅ ÁÇÅÎÄÁ ÏÆ ÔÈÅ "ÏÁÒÄȭÓ ÕÐÃÏÍÉÎÇ ÍÅÅÔÉÎÇ ×ÈÅÒÅ 

there is a need for a high-level discussion.682 In the second case, it is transmitted to 

ÔÈÅ 3ÔÅÅÒÉÎÇ #ÏÍÍÉÔÔÅÅ ×ÈÉÃÈ ÐÒÅÐÁÒÅÓ ÔÈÅ "ÏÁÒÄȭÓ ÍÅÅÔÉÎgs.683 The Supervisory 

Board endorses the complete draft decisions by simple majority of its members.684 It 

may however still alter the complete draft decision in order to reflect deliberations 

and discussions between its members that took place during the meeting. 

Finally, the complete draft decision endorsed by the Supervisory Board is 

transmitted to the Governing Council.685 4ÈÅ 3ÕÐÅÒÖÉÓÏÒÙ "ÏÁÒÄȭÓ ÐÒÏÐÏÓÁÌ ÉÓ 

considered to be adopted unless the Governing Council objects it within a maximum 

                                                           
680

 See Informal interview with L (14 November 2016) in Annex. 
681

 The Article 6.7 of the Supervisory Board's Rules of Procedure provides that decisions may also be taken in a 
×ÒÉÔÔÅÎ ÐÒÏÃÅÄÕÒÅȢ )Î ÔÈÏÓÅ ÃÁÓÅÓȟ ÄÅÃÉÓÉÏÎÓ ÁÒÅ ÎÏÔ ÐÕÔ ÏÎ ÔÈÅ ÁÇÅÎÄÁ ÏÆ ÔÈÅ "ÏÁÒÄȭÓ ÍÅÅÔÉÎÇ ÂÕÔ ÁÄÏÐÔÅÄ 
electronically. As reported by the ECB, the majority of the Supervisory Board decisions is taken this way, see 
European Central Bank, ECB Annual Report on supervisory activities: 2015, 
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssmar2015.en.pdf, accessed 01 December 2017, p. 11. 
682

 In addition, where at least three members of the Supervisory Board with voting rights object to a written 
procedure, the item shall be put on the agenda of the subsequent Supervisory Board meeting. See Article 6.7 of 
the Rules of Procedure of the Supervisory Board. 
683

 See Article 26(10) of the SSM Regulation.  
684

 See Article 26(6) of the SSM Regulation. 
685

 It should be accompanied by explanatory notes outlining the background to and the main reasons underlying 
the draft decision. See Article 13.g.1. of the Rules of Procedure of the European Central Bank. 
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period of ten worki ng days.686 When the Governing Council objects to the complete 

draft decision,687 it is obliged to state the reasons in writing, in particular as regards 

monetary policy concerns.688 In case the NCA(s) affected by the decision have 

different views regarding the objection raised by the Governing Council, they may 

request the Supervisory Board to refer the issue the Mediation Panel.689 The 

notification of a supervisory decision non-objected by the Governing Council to the 

addressee(s) formally concludes this stage of the supervisory process690 unless the 

addressee decides to submit the decision to the Administrative Board of Review. 

(iii)  Enforcement of supervisory measures on significant institutions  (optional 

phase three of the supervisory process) 

Significant supervised entities are expected to comply with decisions adopted by the 

ECB. However, there may exist instances where ECB supervisory decisions need to be 

formally enforced against their addresses due to a variety of reasons (e.g. refusal or 

inability to comply). In these situations, based on Article 291(2) of the TFEU, these 

×ÏÕÌÄ ÂÅ ÐÒÉÍÁÒÉÌÙ ÔÈÅ ÏÒÇÁÎÓ ÏÆ ÔÈÅ -ÅÍÂÅÒ 3ÔÁÔÅÓȭ ÁÄÍÉÎÉÓÔÒÁÔÉÏÎ ÔÈÁÔ ×ÏÕÌÄ ÈÁÖÅ 

the obligations to implement ECB decisions due to the fact that they enjoy 
                                                           
686

 In emergency situations a reasonable time period shall be defined by the Supervisory Board and shall not 
exceed 48 hours. See Article 13.g.2.of the Rules of Procedure of the European Central Bank ( Ȭ$ÅÃÉÓÉÏÎ ÏÆ ÔÈÅ %#" 
of 19 February 2004 ÁÄÏÐÔÉÎÇ ÔÈÅ 2ÕÌÅÓ ÏÆ 0ÒÏÃÅÄÕÒÅ ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ #ÅÎÔÒÁÌ "ÁÎË ɉ%#"ȾάΪΪήȾάɊȭȟ ÉÎ OJ L 80, 
18.3.2004). 
687

 To ensure the effectiveness of the principle of separation, the Governing Council meetings regarding the 
supervisory tasks shall take place separately from regular Governing Council meetings and shall have separate 
agendas. See Article 13k of the Rules of Procedure of the European Central Bank. 
688

 See Article 26(8) of the SSM Regulation. 
689

 The Mediation Panel is an internal ECB body whose establishment is foreseen by the SSM Regulation in order 
to ensure separation between ECB monetary policy and supervisory tasks. It is composed by of one member per 
participating Member State and Chaired by the Vice-Chair of the Supervisory Board. In this regard, see 
Ȭ2ÅÇÕÌÁÔÉÏÎ ɉ%5Ɋ .Ï ΰαέȾάΪΫή ÏÆ ÔÈÅ %ÕÒÏÐÅÁÎ #ÅÎÔÒÁÌ "ÁÎË ÏÆ ά *ÕÎÅ άΪΫή ÃÏÎÃÅÒÎÉng the establishment of a 
-ÅÄÉÁÔÉÏÎ 0ÁÎÅÌ ÁÎÄ ÉÔÓ 2ÕÌÅÓ ÏÆ 0ÒÏÃÅÄÕÒÅ ɉ%#"ȾάΪΫήȾάΰɊȭȟ ÉÎ OJ L 179, 19.6.2014. 
690

 The ECB may notify its decision in five ways: orally, by delivering a hard copy, by registered mail, by express 
courier service, by telefax or electronically. See Article 35 (1) of the SSM Framework Regulation. 
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administrativ e sovereignty in their respective jurisdictions. The ECB powers to 

directly enforce its decisions in Member 3ÔÁÔÅÓȭ ÊÕÒÉÓÄÉÃÔÉÏÎÓ are limited to the 

imposition of pecuniary penalties, including fines and periodic penalty payments 

(PPPs)691 which are provided by the Council Regulation No 2532/98.692 This 

necessarily implies that to a large extent Union law is enforced in the Member States 

on the basis of the national enforcement rules, and is commonly referred to as 

ȰÄÅÃÅÎÔÒÁÌÉÚÅÄ ÅÎÆÏÒÃÅÍÅÎÔȱ of Union law stemming from the principle of national 

procedural autonomy.693 In this respect, the NCAs have been clearly made 

responsible for assisting the ECB in the implementation of any acts relating to the 

exercise of the ECB supervisory tasks primarily by means of ongoing day-to-day 

ÁÓÓÅÓÓÍÅÎÔ ÏÆ Á ÃÒÅÄÉÔ ÉÎÓÔÉÔÕÔÉÏÎȭÓ ÓÉÔÕÁÔÉÏÎ ÁÎÄ ÒÅÌÁÔÅÄ ÏÎ-site verifications.694  

The NCAs are expected to ensure that a supervisory measure adopted by the ECB is 

effectively implemented in their home jurisdictions. To this end, the SSM Regulation 

provides the ECB with two indirect instruments to enforce its supervisory measures. 

The first one is the power to instruct the NCAs and the second is the power request 

the opening of national sanctioning or enforcement proceedings. The scope of the 

%#"ȭÓ ÐÏ×ÅÒ ÏÆ ÉÎÓÔÒÕÃÔÉÏÎ ÖÉÓ-à-vis NCAs is very broad. It does not only entail a 

ÐÏÓÓÉÂÉÌÉÔÙ ÔÏ ÇÉÖÅ ÔÈÅ .#!Ó ÉÎÓÔÒÕÃÔÉÏÎÓ ÒÅÌÁÔÅÄ ÔÏ ÔÈÅ ÅØÅÒÃÉÓÅ ÏÆ ÔÈÅ %#"ȭÓ 

                                                           
691

 PPPs are imposed in event of a continuing breach of a regulation or supervisory decision of the ECB in order to 
restore compliance of supervised entities/persons belonging to them. See Article 129(1) of the SSM Framework 
Regulation. 
692

 See Article 120(b) of the SSM Framework Regulation, see also supra n.597. 
693

 See See Herwig C.H. Hofmann and Alexander Türk, Legal challenges in EU administrative law: towards an 
integrated administration (Edward Elgar Publishing, 2009); Cristopher Harding and Bert Swart, Enforcing 
European Community Rules: Criminal Proceedings, Administrative Procedures and Harmonization (Dartmouth 
Publishing Company, 1996). 
694

 See Recital (37) of the SSM Regulation. 
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supervisory tasks,695 but also to make use of their residual powers which stem from 

relevant Union law.696 It implies that in jurisdictions, where NCAs are assigned 

specific enforcement powers, the ECB has a possibility to instruct those NCAs to 

make use of them vis-à-vis credit institutions in order to ensure their compliance 

×ÉÔÈ ÔÈÅ %#"ȭÓ ÓÕÐÅÒÖÉÓÏÒy decisions and other measures. As pointed out by Andreas 

Witte, it is still to be determined in the future administrative practice and possible 

jurisprudence whether the ECB should be empowered to use this authority whenever 

it lacks a power to act itself.697  

4ÈÅ ÓÅÃÏÎÄ ÉÎÓÔÒÕÍÅÎÔ ÁÔ ÔÈÅ %#"ȭÓ ÄÉÓÐÏÓÁÌ ÉÓ ÔÏ ÒÅÑÕÅÓÔ ÔÈÅ .#!Ó ÔÏ ÏÐÅÎ 

respective sanctioning or enforcement proceedings vis-à-vis significant supervised 

entities as well as against natural persons belonging to them.698 This option may be 

used by the ECB when there is a need to impose specific penalties of a non-pecuniary 

nature vis-à-vis supervised entities or natural persons for their non-compliance with 

the prudential requirements stipulated in an ECB supervision decision.699 However, 

the request only aims at opening of a proceeding, while the imposition of these 

ÍÅÁÓÕÒÅÓ ɉÂÙ Á ÎÁÔÉÏÎÁÌ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÁÃÔɊ ÒÅÍÁÉÎÓ ×ÉÔÈÉÎ ÔÈÅ .#!Óȭ 
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 See Article 6(3) of the SSM Regulation which refers to instructions given by the ECB when performing the 
tasks mentioned in Article 4(1) of that Regulation (SSM supervisory tasks). 
696

 See Article 9(1) of the SSM Regulation, third paragraph. 
697

 See !ÎÄÒÅÁÓ 7ÉÔÔÅȟ Ȭ4ÈÅ !ÐÐÌÉÃÁÔÉÏÎ ÏÆ .ÁÔÉÏÎÁÌ "ÁÎËÉÎÇ 3ÕÐÅÒÖÉÓÉÏÎ ,Á× ÂÙ ÔÈÅ %#"ȡ 4ÈÒÅÅ 0ÁÒÁÌÌÅÌ -ÏÄÅÓ ÏÆ 
%ØÅÃÕÔÉÎÇ %5 ,Á×ȩȭȭȟ Maastricht Journal of European and Comparative Law 21 (2014): pp. 89ɀ109 (pp.103-104).  
698

 See Article 18(5) of the SSM Regulation in conjunction with Article 134(1) of the SSM Framework Regulation.  
699

 3ÅÅ 2ÅÃÉÔÁÌ ɉέΰɊ ÏÆ ÔÈÅ 33- 2ÅÇÕÌÁÔÉÏÎȡ ȰɉȣɊ ×ÈÅÒÅ ÔÈÅ %#" ÃÏÎÓÉÄÅÒÓ ÉÔ ÁÐÐÒÏÐÒÉÁÔÅ ÆÏÒ ÔÈÅ ÆÕÌÆÉÌÍent of its 
tasks that a penalty is applied for such breaches, it should be able to refer the matter to national competent 
ÁÕÔÈÏÒÉÔÉÅÓ ÆÏÒ ÔÈÏÓÅ ÐÕÒÐÏÓÅÓȱȢ 
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competence.700 The ECB should be informed by the NCAs on the results of these 

procedures.701 In addition, when the ECB suspects that a criminal offence could have 

been committed, it has also the power to request the relevant NCA to refer the 

matter to appropriate law enforcement authorities.702 

6.4.2. Interactions in the supervisory process of the system of SSM Indirect 

Supervision 

The supervisory process applicable to the subsystem of SSM Indirect Supervision can 

be perceived as encompassing the same three phases as the one governing the 

subsystem of SSM Direct Supervision. However, it displays important differences in 

terms of administrative interactions between the ECB and NCAs when compared to 

its counterpart. Whereas formal decision-making on significant institutions is 

centralized at the ECB level, formal decision-making on less significant institutions 

carried out in a decentralized way and is split across the NCAs of nineteen 

participating Member States. This stems from the principle of differentiated 

supervision reflected in Article 6(6) of the SSM Regulation which attributes decision-

making authority on less significant institution s to the NCAs. In the same manner, 

the ongoing conduct of day-to-day supervisory activities and implementation of 

NCA supervisory decisions and other measures are also allocated to the national 

level.  

                                                           
700

 For an overview of sanctioning and enforcement measures provided to the NCAs by the CRDIV, see supra 
n.613 et seq.  
701

 See Article 134(3) of the SSM Framework Regulation. 
702

 See Article 136 of the SSM Framework Regulation  
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This however does not imply that the supranational level is isolated from the 

supervisory process concerning less significant institutions . First of all, the NCAs do 

not have their own micro-prudential supervisory tasks within the SSM, but exercise 

supervisory tasks conferred upon the ECB by the SSM Regulation. Secondly, NCA 

ÓÕÐÅÒÖÉÓÏÒÙ ÐÒÏÃÅÓÓ ÉÓ ÓÕÂÊÅÃÔ ÔÏ ÔÈÅ ÓÐÅÃÉÁÌȟ ÍÕÌÔÉÄÉÍÅÎÓÉÏÎÁÌ %#"ȭÓ ÏÖÅÒÓÉÇÈÔ 

regime703 including supervisory oversight,704 institutional/sectoral oversight ,705 as 

well as analytical and methodological support.706 It therefore follows that the 

outreach of NCAs assistance to the ECB in the subsystem of SSM Indirect 

Supervision is built of the relations of information 707 than hierarchical subordination 

which however does not exclude a possibility of supranational intervention by the 

ECB. 

(i)  Day-to-day supervision of less significant institutions  (phase one of the 

supervisory process) 

The NCAs retain full autonomy concerning the internal organization of the 

supervision of less significant institutions . However, as a part of institutional 

adaptation to the realities of the SSM, the majority of NCAs have created separate 

business areas dedicated exclusively to carry out their responsibilities in relation to 

                                                           
703

 4ÈÅ ÌÅÇÁÌ ÆÏÕÎÄÁÔÉÏÎÓ ÏÆ ÔÈÉÓ ÓÐÅÃÉÁÌ ÒÅÇÉÍÅ ÁÒÅ ÂÁÓÅÄ ÏÎ ÔÈÅ %#"ȭÓ ÇÅÎÅÒÁÌ ÒÅÓÐÏÎÓÉÂÉÌÉÔÙ ÔÏ ÅØÅÒÃÉÓÅ ÏÖÅÒÓÉÇÈÔ 
over the functioning of the system. See Article 6(5)(b) of the SSM Regulation. 
704

 The main objectives of this oversight dimension are to promote best supervisory practices and develop 
common standards and ensure consistency of supervisory outcomes. For more specific information, see European 
Central Bank, Guide to banking supervision (above, n. 658), p. 40. 
705

 The main objectives of this oversight dimension is to oversee sectors and country-specific institutional 
arrangements, exchange information with NCAs on high-priority LSIs and participate in crisis management. For 
more specific information, Ibid.  
706

 The main objectives of this oversight dimension are to prepare methodologies for LSI supervision (e.g. risk-
based prioritization of banks, SREP application) and analyze common sources of risk. For more specific 
information, Ibid.  
707

 See European Central Bank, Public hearing on the draft ECB SSM Framework Regulation (19 February 2014). 
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less significant institutions.708 4ÈÅ ÓÃÏÐÅ ÏÆ ÔÈÅ %#"ȭÓ ÏÖÅÒÓÉÇÈÔ ÏÖÅÒ ÐÈÁÓÅ ÏÎÅ ÏÆ 

NCA supervisory process over individual less significant institutions varies and is 

related to the specific status of a given institution. Notwithstanding the above, the 

NCAs are obliged to submit annual reports to the ECB, in which they specify the 

activities undertaken on all less supervised entities in the aggregated manner.709 

Secondly, the NCAs shall also notify the ECB about deterioration of the financial 

situation of any less significant entity, especially if this may result in a need for 

public financial support. 710 However, for those less significant institutions which are 

ÃÏÎÓÉÄÅÒÅÄ ÁÓ Ȱhigh-priorityȱ ones, the oversight over the phase one of NCA 

supervisory process is more intensified.711 The ECB may request at any time 

information on the performance of supervisory activities targeting high-priority less 

significant institutions. 712 The NCAs are requested to ex-ante notify to the ECB any 

Ȱmaterialȱ713 supervisory procedures concerning high priority institutions. They 

consist of the removal of bank management board members, the appointment of 

special manager and those procedures which have a significant impact on a 

                                                           
708

 See Informal interview with B (09 November 2015, 28 June 2016) in Annex. 
709

 The NCAs reporting requirements are laid down in Articles 99-100 of SSM Framework Regulation. 
710

 See Article 96 of the SSM Framework Regulation. 
711

 The ECB determines the scope of supervisory information to be notified by NCAs for which less significant 
supervised entities, in particular taking into account their risk situation and potential impact on the domestic 
financial system (See Article 97 of the SSM Framework Regulation). Based on this authorization, the ECB 
requested to classify their supervised entities into three categories: low, medium and high-priority one. In each 
jurisdiction, there should be at least three high-priority institutions. A s of March 2016, 93 LSIs were on the high-
priority list (see https://www.bankingsupervision.europa.eu/about/ssmexplained/html/hplsi.en.html ). 
712

 See Article 97 (3) of the SSM Framework Regulation. 
713

 The materiality status of a supervisory procedure is related to the priority rank of the LSI subject to this 
procedure. The ECB has decided to consider all supervisory procedures related to high-priority LSIs as material. 
See European Central Bank, ECB Annual Report on supervisory activities: 2015 (above, n.681), p. 42.  

https://www.bankingsupervision.europa.eu/about/ssmexplained/html/hplsi.en.html
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supervised entity.714 In addition, the N CAs should also notify the ECB those 

supervisory procedures which they consider material,715 and those which may 

negatively affect the SSM reputation.716  

The ECB is empÏ×ÅÒÅÄ ÔÏ ÅØÐÒÅÓÓ ÉÔÓ ÖÉÅ×Ó ÏÎ Ȱmaterialȱ supervisory procedures 

recommending appropriate course of action and initiate follow-up action.717 For the 

purpose of receiving and assessing such notifications, the ECB established a dedicate 

framework consisting of country-specific desks (Country Desks) and Central 

Notification Point (CNP) 718 managed by onÅ ÏÆ ÔÈÅ %#"ȭÓ ÉÎÔÅÒÍÅÄÉÁÔÅ ÓÔÒÕÃÔÕÒÅÓȢ719 

&ÕÒÔÈÅÒÍÏÒÅȟ ÔÈÅ %#"ȭÓ ÏÖÅÒÓÉÇÈÔ ÏÖÅÒ ÔÈÅ ÃÏÎÄÕÃÔ ÏÆ ÄÁÙ-to-day NCA supervision 

also takes place through a range of informal policy instruments, such as a permanent 

Senior Management Network (SMN). This administrative platform groups ECB and 

NCAs managers responsible for LSI supervision who should regularly meet (at least 

on Á ÑÕÁÒÔÅÒÌÙ ÂÁÓÉÓɊ ÔÏ ÄÉÓÃÕÓÓ Ȱoverarching topics emerging from day-to-day LSI 

supervisionȱ.720 Its role is also to assist the Supervisory Board in the fulfilment of its 

tasks related to oversight and LSI supervision. The SMN is supported by a dedicated 

                                                           
714

 See Article 97(2)(a)(b) of the SSM Framework Regulation.  
715

 See Article 97 (4)(a) of the SSM Framework Regulation. 
716

 See Article 97 (4)(b) of the SSM Framework Regulation. 
717

 In total, until December 2016, the CNP received and assessed a total of 179 ex-ante notifications from NCAs, of 
which 141 were notifications of material draft decisions or procedures relating covering a wide range of 
supervisory issues (e.g. capital, liquidity and governance), and 38 were related to the deterioration of the 
financial situation of the LSI. See European Commission, Commission Staff Working Document Accompanying 
the document Report from the Commission to the European Parliament and the Council on the Single Supervisory 
Mechanism established pursuant to Regulation (EU) No 1024/2013, COM(2017) 591 final SWD(2017) 336 final. 
718

 See European Central Bank, ECB Annual Report on supervisory activities: 2015 (above, n.681), p.42. Also, the 
functioning of the notifications framework was explained by an ECB official during a bilateral meeting (Informal 
interview with A (13 November 2015, 12 January 2016, 15 July 2016) in Annex). 
719

 To be precise, the Directorate General Micro-Prudential Supervision III, which is responsible for SSM Indirect 
Supervision. 
720

 See European Central Bank, Guide to banking supervision (above, n. n.658), p. 66-67. 
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secretariat which coordinates daily communication and workflows between the ECB 

and NCAs concerning LSI supervision.721 The ECB also organizes bilateral country 

visits and peer-to-peer reviews which allow ECB management to discuss with their 

NCA counterparts country-specific matters concerning its oversight. 

Last but not least, the organization of supervisory workflows on the common 

procedures is another relevant channel for intense administrative interactions 

between the ECB and NCAs. As already pointed out, the common procedures are 

carried out mix of advisory and decisive roles for both national and EU authorities 

ÁÎÄ ÁÒÅ ÒÅÇÁÒÄÅÄ ÁÓ ÁÎ ÅØÁÍÐÌÅ ÏÆ Á Ȱmixed banking supervisory process in the 

33-ȱȢ722 Although they are not formally subjected to SSM Indirect Supervision 

arrangements, nevertheless the daily-work of national supervisors who prepare the 

draft ECB supervisory decision on matters pertaining to common procedures is 

monitored by their counterparts based at the ECB who are responsible for the 

assessment and review of the draft decisions submitted by the NCAs.723 

(ii)  Adoption of supervisory decisions on less significant institutions  (phase two of 

the supervisory process) 

Following the principle of differentiated supervision in the SSM, supervisory 

decision-making on less significant institutions is carried out at the NCA level in 

accordance with relevant national administrative procedures. There exists however 

no uniform administrative practice across the NCAs concerning the adoption of 

                                                           
721

 See Informal interview with A (13 November 2015, 12 January 2016, 15 July 2016) in Annex. 
722

 See supra n.527. 
723

 For more details on the division of work between the ECB and NCAs on common procedures, see the 
subsection 6.3.4(iii) . 
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supervisory measures. In some SSM jurisdictions supervisory measures resulting 

from day-to-day supervisory activities do not necessarily need to be imposed as 

formal supervisory decisions. In this context, Germany and Austria can be given as 

examples of jurisdiction where the NCAs tend to rely on supervisory dialogue and 

persuasion to communicate their supervisory expectations in order to avoid the 

formal issuance of a SREP decision requiring a supervised entity, for example, to 

hold additional own funds. 724 On the other hand, due to strong administrative 

traditions of administrative interventionism, countries like France prefer to conclude 

annual supervisory process by issuing formal individual decisions.  

4ÈÅ %#"ȭÓ ÏÖÅÒÓÉÇÈÔ ÏÖÅÒ ÔÈÅ ÁÄÏÐÔÉÏÎ ÏÆ ÓÕÐÅÒÖÉÓÏÒÙ ÄÅÃÉÓÉÏÎÓ ÂÙ .#!Ó ÉÓ ÐÒÉÍÁÒÉÌÙ 

limited to the use of two instruments that are also widely used in the phase of the 

NCA supervisory process: notifications and annual reporting. The NCAs are 

requested to ex-ÁÎÔÅ ÎÏÔÉÆÙ ÔÏ ÔÈÅ %#" ÔÈÅÉÒ ×ÉÌÌÉÎÇÎÅÓÓ ÔÏ ÁÄÏÐÔ ȬÍÁÔÅÒÉÁÌȭ 

supervisory decisions concerning LSIs725 under the conditions as their obligation to 

report on the initiation  ÏÆ ȬÍÁÔÅÒÉÁÌȭ ÓÕÐÅÒÖÉÓÏÒÙ ÐÒÏÃÅÄÕÒÅÓȢ726 Similarly, the ECB is 

ÅÍÐÏ×ÅÒÅÄ ÔÏ ÅØÐÒÅÓÓ ÉÔÓ ÖÉÅ×Ó ÏÎ ȬÍÁÔÅÒÉÁÌȭ ÓÕÐÅÒÖÉÓÏÒÙ ÄÒÁÆÔ ÄÅÃÉÓÉÏÎÓ ÁÎÄ ÍÁÙ 

recommends specific changes or amendments, which are however not binding upon 

the NCA concerned. In addition, the NCAs report to the ECB on annual basis on all 

supervisory decisions adopted.727 More importantly, the ECB may issue binding acts 

                                                           
724

 See Informal interview with B (09 November 2015, 28 June 2016) in Annex. 
725

 See Article 98 of the SSM Framework Regulation. 
726

 See supra n. 714. 
727

 See supra n. 709. 
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such as regulations, guidelines and general instructions that may specify the ways 

how the NCAs adopt their supervisory decisions in relation to NCAs.728 

(iii)  Enforcement of supervisory measures on less significant institutions  (optional 

phase three of the supervisory process) 

The enforcement of supervisory measures addressed to less significant institutions  

ÒÅÓÔÓ ÓÏÌÅÌÙ ÏÎ ÔÈÅ -ÅÍÂÅÒ 3ÔÁÔÅÓȭ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÁÐÐÁÒÁÔÕÓ ÁÎÄ ÉÓ ÓÕÂÊÅÃÔ ÔÏ 

national enforcement rules and proceedings. The NCAs verify whether credit 

institutions adopted proposed supervisory measures. In the positive scenario case, 

the follow-up will ÂÅ ÌÉÍÉÔÅÄ ÔÏ Á ÍÏÎÉÔÏÒÉÎÇ ÏÆ Á ÃÒÅÄÉÔ ÉÎÓÔÉÔÕÔÉÏÎȭÓ ÓÉÔÕÁÔÉÏÎȢ 

However, in the negative scenario case when a supervised entity is not willing or able 

to comply with a foreseen measure, the NCAs have recourse a number of sanctioning 

and enforcement instruments which intend to ensure that the supervisory judgment 

expressed by a supervisory decision is followed. In particular, the CRDIV framework 

empowers the NCAs use a range of punitive measures to address non-compliance 

which include pecuniary and non-pecuniary sanctions as well as a possibility of 

market exclusion.729 In the framework of their reporting obligations, the NCAs are 

also expected report to ECB on the administrative sanctions imposed on an annual 

basis. Furthermore, the NCAs may also make use of other sanctioning powers are 

made available to them by national legislators and which are not provided by the 
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 See Article 6(5)(a) of the SSM Regulation. 
729

 See supra n. 613-625.  
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CRDIV. This may notably include such public law instruments that impact on civil, 

company or penal law.730 

 

Figure 8 Phases of the supervisory process 

6.5. Jurisdictional outreach of the SSM  

The fourth element of the organisational design of EU multilevel administration is 

related to its jurisdictional outreach. Within the EU constitutional and 

administrative order, there may exist a plurality of regulatory arrangements 

applicable to either all EU Member States or to a subset of EU Member States only. 

The SSM Regulation is binding in its entirety and directly applicable in all Member 

States (de iure applicability). 731 However, it is legally effective only in the Member 

States whose currency is the euro (de facto applicability) unless other Member States 

voluntary opt -in to participate in the Single Supervisory Mechanism. Therefore, the 

Single Supervisory Mechanism can been perceived as a continuation of a trend 

initiated by the Maastricht Treaty which started the first comprehensive experiment 

on differentiated integration by the establishing of the Economic and Monetary 
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 See Roeland Johannes Theissen, EU banking supervision (Eleven international publishing, 2013), p. 974. 
731

 See also Busch and Ferrarini, The European Banking Union (above, n.474), p. 101. 
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Union 732 ×ÈÏÓÅ ÓÕÐÒÁÎÁÔÉÏÎÁÌÉÚÅÄ Ȱ-ȱ ÐÉÌÌÁÒ ÉÓ ÁÐÐÌicable only to Member States 

using the single currency. This experiment was to be initially of temporary nature 

due to the explicit Treaty obligation to introduce the euro as the legal tender in 

remaining Member States.733 It was nonetheless petrified by the Lisbon Treaty which 

constitutionalized the permanent dif ferentiation between ȰMembers States whose 

ÃÕÒÒÅÎÃÙ ÉÓ ÔÈÅ ÅÕÒÏȱ (euro area Member States) 734 and ȰMember States with 

ÄÅÒÏÇÁÔÉÏÎȱ (non-euro area Member States).735 The creation of the SSM adds another 

layer to this differentiation 736 by introducing three categories of Member States in 

the context of Banking Union: the euro area, the non-euro area participating 

Member States and the non-participating Member States.  

Although the deeper rationale for the Banking Union is cross-border banking in the 

Single Market737, the SSM as its first and crucial pillar was constructed on the basis of 

the Treaty provisions governing monetary union, and not the Single Market738 which 

limits its compulsory applicability to euro a rea Member States.739 However, the SSM 

                                                           
732

 See Chiara Zilioli and Martin Selmayr, The Law of the European Central Bank (Hart Pub Limited, 2001), p. 133. 
733

 See Article 3(4) of TEU as well as Article 119(2) and 140 of the TFEU, however with notable exceptions of the 
United Kingdom and Denmark. The former Member State obtained a protocol allowing it to refrain from this 
duty unless it explicitly notifies its intention to do so (opt -out clause). See Protocol No (15) to the Treaties on 
certain provisions relating to then United Kingdom and Northern Ireland. Subsequently, as the Maastricht Treaty 
was rejected by a referendum in Denmark, the latter Member State also obtained similar exemption. See Protocol 
No (16) to the Treaties on certain provisions relating to Denmark. 
734

 3ÅÅ ÔÈÅ 4ÒÅÁÔÙȭÓ special section stipulÁÔÉÎÇ ȰÐÒÏÖÉÓÉÏÎÓ ÓÐÅÃÉÆÉÃ ÔÏ -ÅÍÂÅÒ 3ÔÁÔÅÓ ×ÈÏÓÅ ÃÕÒÒÅÎÃÙ ÉÓ ÔÈÅ ÅÕÒÏȱȟ 
See Articles 136-138 of the TFEU. 
735

 Regardless of the reason why they did not introduce it.  
736

 On this aspect, see 0ÉÅÒÒÅ 3ÃÈÁÍÍÏȟ Ȭ$ÉÆÆÅÒÅÎÔÉÁÔÅÄ ÉÎÔÅÇÒÁÔÉÏÎ ÁÎÄ ÔÈÅ ÓÉÎÇÌÅ ÓÕÐÅÒÖÉÓÏÒÙ ÍÅÃÈÁÎÉÓÍȡ ×ÈÉÃÈ 
×ÁÙ ÆÏÒ×ÁÒÄ ÆÏÒ ÔÈÅ %ÕÒÏÐÅÁÎ "ÁÎËÉÎÇ !ÕÔÈÏÒÉÔÙȩȭȟ Britain Alone (2014). 
737

 See Dirk Schoenmaker and Pia HütÔÌȟ Ȭ3ÈÏÕÌÄ ΈÏÕÔÓΈ ÊÏÉÎ ÔÈÅ "ÁÎËÉÎÇ 5ÎÉÏÎȩȭȟ ÉÎ Single Supervision and cross-
border banking 2015.3, pp. 89ɀ112, http://european-economy.eu/book/single-supervision-and-cross-border-
banking/, accessed 01 December 2017. 
738

 Notably, the enabling clause (Article 127(6) of the TFEU) is located in the Chapter on Monetary Policy. 
739

 See Article 139 (2) of the TFEU. 
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may also have the effect on those non-euro area Member States whose domestic 

banking sectors are dominated either by branches or subsidiaries of credit 

institutions headquartered in one of euro area participating Member States.740 In 

ÔÈÅÓÅ ÃÁÓÅÓȟ ÔÈÅ 33-ȭÓ ÉÎÆÌÕÅÎÃÅ ÏÎ ÄÏÍÅÓÔÉÃ ÓÕÐÅÒÖÉÓÏÒÙ ÐÒÏÃÅÓÓÅÓ ÍÁÙ ÂÅ 

significant since the supervision of banking groups on a consolidated basis is listed 

ÁÍÏÎÇ ÔÈÅ ÃÏÒÅ ÁÃÔÉÖÉÔÉÅÓ ÏÆ ÔÈÅ 33-ȭÓ ÐÒÕÄÅÎÔÉÁÌ ÓÕÐÅÒÖÉÓÏÒÓȢ741 For these reasons 

and with an objective to foster the integrity of the Single Market for banking 

services,742 the SSM Regulation provides non-euro area Member States with an 

option of voluntary opt -in to the SSM by concluding a close cooperation agreement 

with the ECB.743 To provide a more comprehensive picture of the jurisdictional 

outreach of the SSM on the Single Market for banking services, the following 

sections will analyze the status of Member States (i) which are obliged to participate 

in the SSM (euro area participating member States), (ii) which voluntarily decide to 

opt-in to SSM (the non-euro area participating Member States) and (iii) which 

decide to opt-out from the SSM (the non-participating Member States). 

6.5.1. Applicability to euro -area participating Member States 

The legal obligations of an individual Member State to participate in the SSM hinges 

upon the use of the euro as its currency. For these reasons, the SSM Framework 

Regulation specifically distinguishes between a group of euro area participating 

                                                           
740

 7ÙÍÅÅÒÓÃÈȟ Ȭ4ÈÅ 3ÉÎÇÌÅ 3ÕÐÅÒÖÉÓÏÒÙ -ÅÃÈÁÎÉÓÍ ÏÒΈ33-Έȟ 0ÁÒÔ /ÎÅ ÏÆ ÔÈÅ "ÁÎËÉÎÇ 5ÎÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ407), p. 61. 
741

 See supra n.435. 
742

 See Recitals (3) and (42) of the SSM Regulation. 
743

 See Article 7 of the SSM Regulation. 
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Member States and the non-euro-area participating Member States.744 For the 

former Member States, the ECB is automatically considered as responsible for the 

supervision of significant institutions operating within their domestic banking 

jurisdictions. Supervisory decisions issued by the ECB are binding and directly 

applicable to supervised entities addressed by them without a need for national 

transposition. They also enjoy the primacy over national supervisory legislation and 

measures.745 The National Competent Authorities (NCAs) of participating Member 

3ÔÁÔÅÓ ÂÅÃÁÍÅ ÉÎÔÅÇÒÁÌ ÐÁÒÔÓ ÏÆ ÔÈÅ 33-ȭÓ ÓÕÐÒÁÎÁÔÉÏÎÁÌ ÁÄÍÉÎÉÓÔÒÁÔÉÖÅ ÓÙÓÔÅÍ, while 

remaining in the same time units of national public administration ( Ȱdédoublement 

ÆÏÎÃÔÉÏÎÎÅÌȱ).746 Within the SSM, they are responsible for the exercise of the ECB 

ÓÕÐÅÒÖÉÓÏÒÙ ÔÁÓËÓ ÉÎ ÒÅÌÁÔÉÏÎ ÔÏ ȬÌÅÓÓ ÓÉÇÎÉÆÉÃÁÎÔȭ ÅÎÔÉÔÉÅÓȢ 4ÈÅ .#!Ó ÃÁÎÎÏÔ ÂÅ ÅÉÔÈÅÒ 

suspended or excluded from the participation in the SSM as long as their Member 

States maintain the status of a Member State whose currency is the euro. The 

transfer of supervisory tasks to the ECB is permanent and irrevocable unless the SSM 

Regulation is changed by the Council in the same procedure applied to its adoption.  
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 See Article 2(16)-(17) of the SSM Framework Regulation, 
745

 See Article 132 of the TFEU. 
746

 The doctrine of dédoublement fonctionnel means that national administrations assume a dual role of both 
-ÅÍÂÅÒ 3ÔÁÔÅÓ ÁÎÄ 5ÎÉÏÎȭÓ ÁÇÅÎÔÓȟ ÁÌÔÈÏÕÇÈ ÆÒÏÍ ÔÈÅ ÐÏÉÎÔ ÏÆ ÖÉÅ× ÏÆ ÔÈÅÉÒ ÌÅÇÁÌ ÓÔÁÔÕÓ ÔÈÅÙ ÁÒÅ ÁÎÄ ÒÅÍÁÉÎ 
organs of the former. It was developed by a French lawyer Georges Scelle, and was principally designed to explain 
the functioning of international organisations. It can be however also applied to other multilevel polities, such 
ÉÎÃÌÕÄÉÎÇ ÆÅÄÅÒÁÔÉÏÎÓȢ &ÏÒ ÁÎ ÉÎÓÔÒÕÃÔÉÖÅ ÏÖÅÒÖÉÅ× ÏÆ 3ÃÅÌÌÅȭÓ ÄÏÃÔÒÉÎÅȟ ÓÅÅ inter alia, Georges Scelle and Carlo 
Santulli, Précis de droit des gens: principes et systématique. Introduction, le milieu intersocial. Première partie 
(Dalloz, 1932); Georges Scelle, Théorie et pratique de la fonction exécutive en droit international (Martinus Nijhoff, 
1936)Georges Scelle, Précis de droit des gens principes et systématique: Droit constitutionnel international: les 
libertés individuelles et collectivites, l'elaboration du droit des gens positif. Deuxieme partie (Recueil Sirey, 1934); 
Georges Scelle, Quelques réflexions sur l'abolition de la compétence de guerre (A. Pédone, 1954); 'ÅÏÒÇÅÓ 3ÃÅÌÌÅȟ Ȭ,Å 
ÐÈïÎÏÍîÎÅ ÊÕÒÉÄÉÑÕÅ ÄÕ ÄïÄÏÕÂÌÅÍÅÎÔ ÆÏÎÃÔÉÏÎÎÅÌȭȟ Rechtsfragen der internationalen Organisation: Festschrift 
für Hans Wehberg zu seinem 70 (1956): p. 324; 'ÅÏÒÇÅÓ 3ÃÅÌÌÅȟ Ȭ1ÕÅÌÑÕÅÓ ÒïÆÌÅØÉÏÎÓ ÈïÔïÒÏÄÏØÅÓ ÓÕÒ ÌÁ ÔÅÃÈÎÉÑÕÅ 
de l'ordre juÒÉÄÉÑÕÅ ÉÎÔÅÒïÔÁÔÉÑÕÅȭȟ Hommage d'une géneration de juristes au Président BASDEVANT, Pedone 
(1960): p. 477. 
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Since the SSM is integrally related to the single currency, a possibility of leaving the 

mechanism is connected to the specific Treaty provisions on the Economic and 

Monetary Union which provide no possibility for euro area Member States to exit 

from the euro area or be excluded from this group of Member States. The only 

possibility to leave the euro zone is foreseen by Article 50(1) of the TEU which lays 

down a special procedure for withdrawal from the EU. Any national unilateral 

withdrawal from the obligations stipulated by SSM supervisory legislation would 

therefore have to be deemed as infringement of the Treaties and secondary law by a 

Member State (or its administrative apparatus) that subject to the infringement 

proceedings before the CJEU.  

6.5.2. Applicability to non -euro area participating Member States 

Unlike euro area Member States which are legally obliged to participate in the SSM, 

the non-euro area Member States may decide to become parts to the arrangement 

on a voluntary basis. For this pÕÒÐÏÓÅȟ Á ÓÐÅÃÉÁÌ ÐÒÏÃÅÄÕÒÅ ÏÆ ȰÃÌÏÓÅ ÃÏÏÐÅÒÁÔÉÏÎȱ is 

foreseen in Article 7 of the SSM Regulation. This arrangement constitutes another 

interesting example of an interaction between the EU legal framework and 

intergovernmental and contractual elements747 whose proliferation may be observed 

in the context of the adoption of EU anti-crisis measures. 

The establishment of close cooperation between the ECB and a non-participating 

Member States allows extending the applicability of the SSM and the scope of the 

                                                           
747

 See 4ÅÉØÅÉÒÁȟ Ȭ%ÕÒÏÐÅÁÎÉÓÉÎÇ Ðrudential banking supervision. Legal foundations and implications for European 
ÉÎÔÅÇÒÁÔÉÏÎȭ ɉÁÂÏÖÅȟ ÎȢ 125), p. 565. 
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%#"ȭÓ ÅØÃÌÕÓÉÖÅ ÓÕÐÅÒÖÉÓÏÒÙ ÃÏÍÐÅÔÅÎÃÅ ÂÅÙÏÎÄ ÔÈÅ ÅÕÒÏ ÁÒÅÁȭÓ ÃÏÒÅȢ "Ù ÔÈÅÓÅ 

means, ECB can assume supervisory responsibilities in non-euro area Member 

States, although in a looser fashion than in euro area Member States. Crucially, the 

ECB cannot impose directly binding supervisory measures beyond the euro area 

because the ECB legal acts, such as regulations and decisions, are not directly 

applicable to non-euro area Member States.748 !Ó Á ÒÅÓÕÌÔȟ ÔÈÅ %#"ȭÓ ÓÕÐÅÒÖÉÓÉÏÎ ÏÖÅÒ 

significant institutions headquartered in the non-euro area participating Member 

States needs to be carried out by ways of instructions, requests and guidelines to the 

NCAs in close cooperation, and by ways of general instructions on matters 

pertaining to LSI supervision. This indicates at a somewhat incomplete and 

imperfect fashion of the SSM operation when extended beyond the euro area 

jurisdictions. . 

4ÈÅ Ȱclose cooperationȱ procedure is initiated by a non-participating Member State 

which notifies to the ECB and EBA its willingness to become a part to the SSM. From 

ÔÈÅÎ ÏÎ×ÁÒÄÓȟ ÉÔ ÂÅÃÏÍÅÓ Á ȰÒÅÑÕÅÓÔÉÎÇ -ÅÍÂÅÒ 3ÔÁÔÅȱ.749 In its application, this 

Member State is obliged to make a number of commitments, including: 

(i)  to ensure that its NCA will follow all the instructions, guidelines or 

requests issued by the ECB;750 

                                                           
748

 See Article 139(2) of the TFEU in connection with Article 107(2) of SSM Framework Regulation. 
749

 See Article 1.5 of the Ȭ$ÅÃÉÓÉÏÎ ÏÆ ÔÈÅ %#" ÏÆ έΫ *ÁÎÕÁÒÙ άΪΫή ÏÎ ÔÈÅ ÃÌÏÓÅ ÃÏÏÐÅÒÁÔÉÏÎ ×ÉÔÈ the national 
ÃÏÍÐÅÔÅÎÔ ÁÕÔÈÏÒÉÔÉÅÓ ÏÆ ÐÁÒÔÉÃÉÐÁÔÉÎÇ -ÅÍÂÅÒ 3ÔÁÔÅÓ ×ÈÏÓÅ ÃÕÒÒÅÎÃÙ ÉÓ ÎÏÔ ÔÈÅ ÅÕÒÏ ɉ%#"ȾάΪΫήȾίɊȭ ɉÁÂÏÖÅȟ ÎȢ 
74).  
750

 See Article 3(1)(a) of the Decision ECB/2014/5. 



225 
 

(ii)  to provide all information on the supervised entities incorporated in its 

jurisdiction for the purpose of carrying out a comprehensive assessment 

exercise;751 

(iii)  to provide all requested data to the ECB for the finalization of its 

preparatory activities;752 

(iv)  to adopt national legislation which ensures that legal acts adopted by the 

ECB are binding and enforceable in its jurisdiction; 753  

(v) to ensure that any measure requested by the ECB will be adopted by its 

NCA;754 as well as  

(vi)  to provide a copy of the draft relevant national legislation as well as an 

their English translations with a request for the ECB opinion on those 

issues.755 

The ECB reviews the application in the light of the foregoing requirements and 

adopts a decision establishing close cooperation with a requesting Member State in 

case it fulfills all the requirements.756 A requesting Member State is obliged to 

maintain close cooperation for at least three years and only after it may request its 

termination by the ECB having provided reasoned grounds.757 The ECB, on the other 

hand, may suspend or terminate close cooperation when a Member State in close 

                                                           
751

 See Article 3(1)(b) of the Decision ECB/2014/5. 
752

 See Article 3(1)(c) of the Decision ECB/2014/5. 
753

 See Article 3(2)(a) of the Decision ECB/2014/5. 
754

 Ibid.  
755

 See Article 3(2)(b) of the Decision ECB/2014/5. 
756

 See Article 7(2) of the SSM Regulation. 
757

 Notably, the request shall clarify the reasons for the termination and potential adverse effects on the fiscal 
responsibilities of the requesting Member States. See Article 7(6) of the SSM Regulation. 
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cooperation ceases to fulfill its contractual commitments made in the application 

after having sent a prior warning to a non-compliant NCA in close cooperation.758  

Furthermore, close cooperation may be suspended or terminated also in situations, 

in which a Member State in close cooperation either formulates a reasoned 

disagreement with an objection to a supervisory decision adopted by the Governing 

Council,759 or a reasoned disagreement with a draft supervisory decision issued by 

the Supervisory Board.760 These possibilities result from the fact that non-euro area 

participating Member States are not present in the Governing Council, whose 

membership is restricted only to high-level experts (central bankers) originating 

from euro area Member States. By this token they cannot fully benefit from all the 

decision-making mechanisms provided for euro area participating Member States.761  

When the Governing Council confirms its objection, the relevant NCA in close 

cooperation may notify that it will not be bound by this decision. 762 Upon the receipt 

of such a notification, the ECB shall consider a possibility of suspension or 

termination of the close cooperation with the Member State concerned while taking 

into account (i) integrity of the SSM,763 (ii) adverse effect on the fiscal 

responsibilities in EU Member States (including in the Member State in question),764 

(iii) progress in the adoption of supervisory measures by the NCAs of that state 
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 See supra n. 750-752. 
759

 See Article 7(7) of the SSM Regulation. 
760

 See Article 7(8) of the SSM Regulation. 
761

 See Recital (43) of the SSM Regulation. 
762

 See supra n. 759. 
763

 See Article (7)(7)(a) of the SSM Regulation. 
764

 See Article (7)(7)(a)(b) of the SSM Regulation. 
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which are equally effective to the rejected ECB supervisory decision and do not 

impose more favorable treatment of supervised entities within its jurisdiction.765  

Where a Member State in close cooperation disagrees with a draft decision of the 

Supervisory Board, it is obliged to inform the Governing Council of its reasoned 

disagreement.766 The Governing Council shall consider the reasons presented by that 

Member State and explain in writing its decision. As a last resort measure, the 

Member State concerned may request the ECB to terminate the close cooperation 

wit h immediate effect and will not be bound by the ensuing decision.  

In a situation, in which a non-euro area Member State terminates the close 

cooperation agreement with the ECB, it is allowed to enter into a new one only after 

the period of three years.767 It follows that close cooperation can be regarded as 

flexible and dynamics administrative arrangements allowing repeatedly opt-in and 

opt-ÏÕÔ ÆÒÏÍ ÓÕÐÒÁÎÁÔÉÏÎÁÌ ÓÕÐÅÒÖÉÓÏÒÙ ÒÅÇÉÍÅȢ 4ÈÅ ÐÏÓÓÉÂÉÌÉÔÙ ÔÏ ÃÈÁÌÌÅÎÇÅ %#"ȭÓ 

supervisory decisions by Member States in close cooperation may create problems of 

commitment to high supervisory standards in its jurisdiction. 768 It remains to be 

seen whether such an institutional design would allow reaping welfare benefits in 

the form of more attractive financing costs for credit institutions operating in the 

Ȱclose coÏÐÅÒÁÔÉÏÎȱ jurisdictions.  

                                                           
765

 See Article (7)(7)(c) of the SSM Regulation. 
766

 See Article 7(8) of the SSM Regulation. 
767

 See Article 7(9) of SSM Regulation in connection to Article 6(7) of the Decision ECB/2014/5. 
768

 See 4ÒĘÇÅÒȟ Ȭ4ÈÅ 3ÉÎÇÌÅ 3ÕÐÅÒÖÉÓÏÒÙ -ÅÃÈÁÎÉÓÍɀPanacea or Quack Banking Regulation? Preliminary 
!ÓÓÅÓÓÍÅÎÔ ÏÆ ÔÈÅ .Å× 2ÅÇÉÍÅ ÆÏÒ ÔÈÅ 0ÒÕÄÅÎÔÉÁÌ 3ÕÐÅÒÖÉÓÉÏÎ ÏÆ "ÁÎËÓ ×ÉÔÈ %#" )ÎÖÏÌÖÅÍÅÎÔȭ ɉÁÂÏÖÅȟ ÎȢ396), p. 
491. 
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Until now, Bulgaria, Denmark and Romania were the only non-euro area Member 

States which have informally inquired about entering into a close cooperation 

agreement769 while the United Kin gdom and Sweden definitely excluded such a 

possibility. Central and eastern EU -ÅÍÂÅÒ 3ÔÁÔÅÓ ÈÁÖÅ ÁÄÏÐÔÅÄ ÔÈÅ Ȱ×ÁÉÔ ÁÎÄ ÓÅÅȱ 

approach, with the Czech Republic being the most skeptical about its possible 

participating in the SSM.770  

6.5.3. Applicability to non -participating Member States 

4ÈÅ 33-ȭÓ ÌÉÍÉÔÅÄ ÔÅÒÒÉÔÏÒÉÁÌ ÁÐÐÌÉÃÁÂÉÌÉÔÙ ÄÏÅÓ not imply that it remains in a 

ȰÓÐÌÅÎÄÉÄ ÉÓÏÌÁÔÉÏÎȱ from supervisory authorities of those EU Member States which 

do not form part of this administrative arrangement. The SSM Regulation imposes 

on the ECB, which has the ultimate responsibility for the SSM overall functioning, 

obligations to cooperate closely the competent authorities of non-participating 

Member States, especially in the colleges of supervisors.771 To achieve this objective, 

the ECB shall conclude memoranda of understanding (MoU) with the competent 

authorities of EU Member States which remain outside of the SSM.772 Those 

documents should lay down the framework for cooperation and supervision of cross-

border banking groups. In particular, they should clarify the consultations related to 

the ECB supervisory decisions which may have effects on subsidiaries or branches of 

                                                           
769

 See Christos V. Gortsos, The single supervisory mechanism (SSM): legal aspects of the first pillar of the 
European Banking Union (Nomiki Bibliothiki, 2015) , p. 184; Danmarks Nationalbank, Danish participation in the 
Banking Union, https://www.nationalbanken.dk, accessed 01 February 2017; 3ÃÈÏÅÎÍÁËÅÒ ÁÎÄ (İÔÔÌȟ Ȭ3ÈÏÕÌÄ 
'outÓΈ ÊÏÉÎ ÔÈÅ "ÁÎËÉÎÇ 5ÎÉÏÎȩȭ ɉÁÂÏÖÅȟ ÎȢ737), p. 107. 
770

 Ibid.  
771

 See Recital (42) of the SSM Regulation. 
772

 See Recital (14) of the SSM Regulation. 
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euro area headquartered banking groups which operate outside of the SSM as well as 

cooperation arrangements in crisis situations, including early warning mechanisms.  

The content of MoUs shall be reviewed on regular basis and include the modalities 

of cooperation in the performance of supervisory tasks.773 In addition, the ECB is 

obliged to conclude MoUs with the competent authorities of those non-participating 

Member States which are home ÊÕÒÉÓÄÉÃÔÉÏÎÓ ÆÏÒ ÁÔ ÌÅÁÓÔ ÏÎÅ Ȱglobally systemic 

ÉÍÐÏÒÔÁÎÔ ÉÎÓÔÉÔÕÔÉÏÎȱ.774 Furthermore, the ECB also maintains international 

relations with regard to the conduct of the SSM specific tasks.775 In particular, it may 

establish contact and enter into contractual administrative arrangements with 

supervisory authorities and administrations of third countries as well as 

international organizations and financial fora.776 

6.6. Preliminary observation s as regards the first structural 

condition affecting formal top -down compliance expectation  

In order to dissect the organisational design of the SSM, this chapter analyzed the 

formal systemic position of the ECB within the SSM by concentrating of the four 

core elements: its constitutional foundations, the distribution of supervisory 

responsibilities between the ECB and NCAs therein, the modalities of administrative 

interact ions between the ECB and NCAs in respect to the conduct of operational 

supervision, and its territorial applicability.  

                                                           
773

 See Article 3(6) of the SSM Regulation, first subparagraph. 
774

 Ibid., second and third subparagraph. 
775

 See Recital (80) of the SSM Regulation. 
776

 See Article 8 of the SSM Regulation. 
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The analysis has revealed that the SSM supervisory system as whole cannot be 

classified as falling purely under one of the identified models of EU administration. 

This is the consequence of the principle of differentiated supervision, which sets two 

distinct multilevel arrangements within the SSM: the subsystem of SSM Direct and 

Indirect Supervision respectively. On the one hand, the constitutional foundations 

and territorial applicability of the SSM have a universal dimension and are common 

to both subsystems. On the other hand, the distribution of supervisory 

responsibilities between the ECB and NCAs and the modalities of administrative 

interactions between the ECB and NCAs in respect to the conduct of operational 

supervision display some particular features with regard to the subsystem of SSM 

Direct and Indirect Supervision respectively. 

The constitutional foundations, on which the ECB as the higher level actor is based, 

set a scope of intrusiveness of administrative measures (depth) that can be adopted 

vis-à-vis third parties (including lower level actors) within the SSM. The territorial 

applicability of the SSM supervisory system sets the outreach of its jurisdiction in the 

EU (width). Both elements have an external dimension (vis-à-vis actors not 

pertaining to the SSM multilevel  administrative regime such as financial market 

participants) and an internal dimension (vis-à-vis actors pertaining to the multilevel  

administrative regime such as the NCAs) influencing the systemic position of the 

ECB in the SSM as a whole. Another of the institutional elements, namely, the 

distribution of supervisory responsibilities and the modalities of admini strative 

interactions in the SSM are more of an internal dimension, which greatly influences 
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the position of the ECB and its corresponding shadow of hierarchy specifically with 

respect to the lower level actors (JST/NCAs) in the corresponding SSM supervisory 

subsystems. Due to the variation introduced by the latter two elements, both 

subsystems can be isolated from each other and presented as different models of EU 

administration in accordance with the typology developed in chapter three.  

6.6.1. Organization of the subsystem of SSM Direct Supervision 

The subsystem of SSM Direct Supervision can be classified as an example of EU 

centripetal multilevel administration which, however, is limited in its jurisdictional 

outreach and does not cover by default the entire EU. Within this subsystem, the 

higher level actor (the ECB) formally enjoys a strong systemic position and casts a 

long shadow of hierarchy vis-à-vis lower level actors, but these features may be 

undermined as regards its jurisdiction over non -euro area participating Member 

States due to the constitutional limitations concerning the applicability of ECB acts 

beyond the euro area. This finding is based on the following considerations.  

Firstly, SSM Direct Supervision, as a part of the SSM multilevel supervisory system, is 

founded on the direct constitutional mandate laid down in Article 127(6) of the 

TFEU which allows the conferring upon the ECB specific tasks relating to the 

prudential supervision of credit institutions. The Treaties provide solid legal 

underpinnings for the conduct of these tasks as they empower the ECB to adopt 

binding acts upon to which produce legal effects vis-à-vis third parties with a view to 
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ÅØÅÒÃÉÓÅ ÔÈÅ 5ÎÉÏÎȭÓ ÃÏÍÐÅÔÅÎÃÅÓ ÃÏÎÆÅÒÒÅÄ ÕÐÏÎ ÉÔȢ777 With regard to  the conditions 

for the appliÃÁÔÉÏÎ ÁÎÄ ÅÎÆÏÒÃÅÍÅÎÔ ÏÆ ÔÈÅÓÅ ÌÅÇÁÌ ÁÃÔÓȟ ÔÈÅ %#"ȭÓ ÍÅÁÓÕÒÅÓ ÂÉÎÄÉÎÇ 

ÔÈÅ ÉÎÄÉÖÉÄÕÁÌÓ ÁÒÅ ÎÏÔ ÅØÐÌÉÃÉÔÌÙ ÒÅÑÕÉÒÅÄ ÔÏ ÂÒÉÎÇ ÁÂÏÕÔ ÔÈÅ ȰÁÐÐÒÏØÉÍÁÔÉÏÎ ÅÆÆÅÃÔȱ 

which would be required in the context of measures adopted within supranational 

regulatory regimes created under Article 114 of the TFEU.778  

Secondly, Article 6(4) of the SSM Regulation attributes to the ECB the responsibility 

to carry out directly all SSM supervisory tasks in relation to significant supervised 

entities. SSM supervisory tasks cover key areas of prudential supervision over credit 

institutions and only a small number other prudential tasks have been left within the 

competence of the NCAs. To effectively carry out these tasks, the ECB has been 

vested with decision-making authority in the areas of authorisations, approvals, 

investigations, early supervisory interventions and sanctioning. The ECB may also 

adopt regulations only to the extent necessary to organize or specify the 

arrangements for the carrying out of these tasks.779 Both third parti es (i.e. supervised 

entities) and the NCAs can be addresses of these legal acts. Early practice indicated 

that the ECB has interpreted its regulatory competences in a rather broad manner, 

which however has recently raised some concerns from the European Parliament 
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 See Articles 132 and 288 of the TFEU.  
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 See Judgment of 8 June 2010, Case C-58/08 The Queen, on the application of Vodafone Ltd and Others v 
Secretary of State for Business, Enterprise and Regulatory Reform EU:C:2010:321; Judgment of 6 December 2005, 
Case C-66/04 United Kingdom of Great Britain and Northern Ireland v European Parliament and Council of the 
European Union ("Smoke flavourings") EU:C:2005:743; Judgment of 2 May 2006, Case C-217/04 United Kingdom of 
Great Britain and Northern Ireland v European Parliament and Council of the European Union ("ENISA") 
EU:C:2006:279; Judgment of 2 May 2006, Case C-436/03 European Parliament v Council of the European Union 
("European Cooperative Society") EU:C:2006:277. 
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 See Article 4(3) of the SSM Regulation. 
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and Council with regard to the separation between regulatory and supervisory 

powers within the European legislative framework.780 

Thirdly, the administrative relations between the ECB and NCAs are based on the 

principle cooperation in good faith 781 and far-reaching mutual assistance duties in 

the system of SSM Direct Supervision. The NCAs are obliged to put their resources at 

the ECBȭs disposal by appointing their staff members to Joint Supervisory Teams, 

responsible for operational supervision of significant institutions. The ECB is 

responsible for the establishment, composition and leadership of the JSTs which are 

always managed and chaired by an ECB-originating coordinator. 782 The NCAs need 

also to appoint JST sub-coordinators from their supervisory staff who assist JST 

Coordinators with regard to the organization and coordination of the tasks in the 

JSTs. All JST members, including those appointed by the NCA, are obliged to follow 

the instructions given by an ECB-originating JST Coordinator.783 In addition, the ECB 

may further shape the administrative interactions with the JSTs and the NCAs by 

issuing instructions to the NCAs as a whole. These instructions may concern the 

scope of NCA assistance obligations when performing its supervisory tasks (for 

example, with respect to the preparation and implementation of any supervisory 

                                                           
780

 See European Parliament, Addendum to the ECB Guidance to banks on non-performing loans: Competence of 
the ECB to adopt such Addendum: Opinion of Legal Service, SJ-0693/17 LV/MMEN/rj D(2017)44064 (Brussels, 08 
November), http://bit.ly/2jH26og, accessed 01 December 2017; Council, Addendum to the ECB Guidance to banks 
on non-performing loans: Prudential provisioning backstop for non-performing exposures: General considerations 
on the powers of the ECB, 14837/17 JUR 556 EF 299 ECOFIN 1016 (Brussels, 23 November), http://bit.ly/2Ap5kHf, 
accessed 01 December 2017. 
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 See Article 6(2) of the SSM Regulation. 
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 See Article 4 of the SSM Framework Regulation. 
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 See Article 6(1) of the SSM Framework Regulation. 



234 
 

act).784 An ECB instruction to an NCA may request make use of their powers, under 

and in accordance with the conditions set out in national law.785  

Fourthly, SSM Direct Supervision, seen as an EU multilevel  centripetal 

administrative arrangement, does not cover the entire EU. Rather its compulsory 

applicability is limited to only euro area Member States. This limitation imposes a 

constraint on the systemic position of the ECB in the subsystem of SSM Direct 

Supervision, especially where non-euro area Participating Member States decide to 

join the SSM on a voluntary basis. Because acts of the ECB are not binding upon 

non-euro area Member States, the exercise of supervisory powers by the ECB in 

those jurisdictions will hinge upon the implementation by the respective NCAs. 

Similarly, the ECB as a higher level actor will have limited possibilities to issue 

instructions, addressed both to NCA supervisory staff via an ECB-based JST 

Coordinator and the NCA as a whole.  

6.6.2. Organization of the subsystem of SSM Indirect Supervision 

The subsystem of SSM Indirect Supervision can be classified as an example of EU 

intervention -based multilevel administration, where the higher level actor (the ECB) 

formally enjoys a semi-strong systemic position and casts a shorter shadow of 

hierarchy786 vis-à-vis lower level actors in the comparison to the subsystem of SSM 

Direct Supervision. This finding is based on the following considerations.  

                                                           
784

 See Article 6(3) of the SSM Regulation. 
785

 See Article 9(1), third paragraph of the SSM Regulation. 
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 On the impact of a shadow of hierarchy in multilevel contexts, see supra n. 59. 
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Similarly to the subsystem of Direct Supervision, SSM Indirect Supervision is 

founded on a direct constitutional mandate laid down in Article 127(6) of the TFEU 

which allows conferring upon the ECB specific tasks relating to the prudential 

supervision of credit institutions and, also, is limited in its jurisdictional outreach 

and does not cover the entire EU by default. What however distinguishes the 

subsystem of SSM Indirect Supervision from the former, is the allocation of 

responsibilities therein and the modalities of administrative interactions between 

the ECB and NCAs.  

Firstly, Article 6(6) of the SSM Regulation attributes to the NCA the responsibility to 

carry out directly the bulk of SSM supervisory tasks conferred upon the ECB in 

relation to less significant supervised entities. The regime set therein allocates to the 

NCAs the responsibility to carry out tasks in seven out of nine SSM supervisory areas 

listed in the Article 4(1) of the SSM Regulation787 and the authority to adopt all 

relevant supervisory decisions with regard to credit institutions considered less 

significaÎÔȢ 4ÈÅ ÐÕÒÐÏÓÅ ÏÆ ÔÈÉÓ ÒÅÇÉÍÅ Ȱis to enable decentralised implementation 

under the SSM of the ECB competence by the national authorities, under the control 

of the ECB, in respect of the less significant institutions  and in respect of the tasks 

listed in Article 4(1)(b) and (d) to (i ) of the Basic [SSM] RegulatioÎȱ.788 As a higher 

level actor in the subsystem of SSM Indirect Supervision, the ECB is responsible for 
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 With exception of th e tasks of (i) granting and (ii) withdrawing of authorization of a credit institution (Article 
4(1)(a) of the SSM Regulation) and (iii) assessing changes in the shareholder structure of a supervised institution 
ɉ!ÒÔÉÃÌÅ ɉήɊɉΫɊɉÃɊ ÏÆ ÔÈÅ 33- 2ÅÇÕÌÁÔÉÏÎɊ ɉȰÃÏÍÍÏÎ ÐÒÏÃÅÄÕÒÅÓȱɊȢ 
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 See Judgment of 16 May 2017, Case T-122/15 Landeskreditbank Baden-Württemberg - Förderbank v European 
Central Bank ("L-Bank") EU:T:2017:337, para 63. 
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exercising the oversight over the functioning of the system,789 but is not allowed 

directly to exercise its supervisory powers on LSIs in addition to NCAs, with the 

exception of investigations. Neither can the ECB instruct the NCAs regarding their 

supervisory decisions on individual entities. In its oversight capacity, the ECB may 

only request from the NCAs information (either ad-hoc or on continuous basis) 

related to the performance of their supervisory tasks on LSIs,790 and make use of 

investigatory powers vis-à-vis LSIs conferred upon it by the SSM Regulation.791 

Secondly, although the administrative relations between the ECB and NCAs in the 

subsystem of SSM Indirect Supervision are also based on the principle of cooperation 

in good faith,792 NCA assistance is based more on relations of information793 than 

hierarchical subordination which does not exclude a possibility of supranational 

intervention by the ECB. The NCAs as the lower level actors remain responsible for 

day-to-day supervision and can autonomously adopt supervisory decisions vis-à-vis 

,3)ÓȢ 4ÈÅ %#"ȭÓ ÉÎÆÌÕÅÎÃÅ ÉÎ ÔÈÅ .#! ÓÕÐÅÒÖisory process regarding LSIs has an 

indirect dimension and is limited and primarily rests on the issuance of regulations, 

ÇÕÉÄÅÌÉÎÅÓ ÁÎÄ ÇÅÎÅÒÁÌ ÉÎÓÔÒÕÃÔÉÏÎÓ ÁÎÄ ÔÈÅ .#!Óȭ ÅØ-ante notifications on certain 

supervisory procedures and decisions. The possibility of ECB direct intervention is 

limited to exceptional situations when the supervision of one or more LSIs needs to 
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 See Article 6(5)(c) of the SSM Regulation. 
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 See Article 6(5)(e) of the SSM Regulation. 
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 See Article 6(5)(d) of the SSM Regulation. 
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 See Article 6(2) of the SSM Regulation. 
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 See European Central Bank, Public hearing on the draft ECB SSM Framework Regulation (above, n.707). 
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be taken over by the ECB from NCAs in order to ensure the consistent application of 

high supervisory standards.794  

                                                           
794

 See Article 6(5)(b) of the SSM Regulation. 
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CHAPTER υ 

Operation al design  of the  Single 

Supervisory Mechanism  

7.1. Introductory remarks  

This chapter analyses the operational design of multilevel supervisory subsystems 

pertaining to the SSM with a view to measure the formal capacity of internal 

mechanisms that the bureaucratic principal ɀ the ECB (supervisory apparatus) may 

use to align possibly heterogeneous preferences and objectives of its bureaucratic 

agent the - NCAs (supervisory apparatus), and to reduce the ambiguities of their 

essentially incomplete agency contract. This exercise is a part of the second phase of 

testing of the Enforcement and Management hypotheses on the formal top-down 

compliance expectations in the subsystems of SSM Direct and Indirect Supervision. 

These hypotheses offer different explanations as regard the formal top-bottom 

compliance expectation: whereas the Enforcement approach highlights the 

importance of the formal capacity for control, the Management approach 

accentuates the relevance of the formal capacity for cooperation in the relations 

between the principal and the agent. 

It starts with mapping both supervisory subsystems in terms of Principal-Agent 

relations between collective units of EU public administration (section two, III. 7.2). 

In order to proceed to the second phase of testing of the Enforcement Hypothesis, 

the next section applies the traditional and conservative Principal-Agent perspective 
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to investigate the formal capacity of the ECB (supervisory apparatus) to control the 

actions of undertaken by the NCA (supervisory apparatus) (section three, III. 7.3). It 

focuses on the identification and assessment of ex-ante and ex-post control 

mechanisms at the disposal of the ECB (supervisory apparatus) to monitor and steer 

the action of the NCA (supervisory apparatus) within the  subsystem of SSM Direct 

and Indirect Supervision and takes into account their range (forward-

looking/backward looking dimension) , intrusiveness (direct/indirect dimension), 

origin (embedded in rules of law/practice), and whether they have been actually 

activated. 

Subsequently, the more recent and liberal Principal-Agent perspective is applied to 

study of the SSM supervisory subsystems in order to move to the second step of in 

testing of the Management Hypothesis (section four, III.7.4). The aim of this section 

is to gauge the formal capacity for cooperation between the ECB and NCA 

(supervisory apparatuses) within the subsystems of SSM Direct and Indirect 

Supervision. To this end, this section will focus on whether any informal structures 

for cooperation between ECB and NCAs supervisory apparatus have been 

established; and (ii) whether there are any tangible outcomes of that cooperation 

aiming at reducing the ambiguities of the agency contract between the ECB and 

NCAs (supervisory apparatuses) and clarifying contractual expectations of the ECB 

(supervisory apparatus), such as system-wide policy stances, guides and 

ÍÅÔÈÏÄÏÌÏÇÉÅÓ ÏÎ ÃÅÒÔÁÉÎ ÁÓÐÅÃÔÓ ÏÆ ÔÈÅ 5ÎÉÏÎȭÓ ÐÏÌÉÃÉÅÓ ÏÎ ÐÒÕÄÅÎÔÉÁÌ ÓÕÐÅÒÖÉÓÉÏÎ ÏÆ 

credit institutions.  






























































































































































































































































































































