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Abstract

This dissertation offers a deep political science insight into the functioning of the EU
new multilevel administrative system governing the micro-prudential supervision of
credit institutions operating in the Single Market. It aims to explain the conditions
affecting the formal top-bottom compliance expectation within this multilevel
system In doing so, it engagesin the institutional analysis of the organisational and

operational design ofthe Single Supervisory Mechanism (SSM).

The SSM is the first pillar of the European Banking Unionand is composed by tre
ECB and National Competent Authorities (NCAS) of participating Member States. It
consists of two specific supervisory (sub) systems: (i) SSM Direct Supervision
applicable to the micro-D OOA AT OEAT OOPAOOGEOEITT 1T &£ 1 AOCA Al
banks established within the jurisdiction of Member States;and (ii) SSM Indirect
Supervision, applicable to the micro-prudential supervision of smaller and medium-
OEUAA j Ol AOO Cs&aplstiederhinihe (uisdictidhAflMEriber States.
Both supervisory subsystens are considered to be of a multilevel nature consisting
of independently organized supervisory apparatus residing at the higher
(supranational) and lower (national) levels, whose mutual administrative
interactions are embedded in a certain structural (institutional) context. The formal
legal and administrative framework in which they operate needs to provide the
necessary conditions to promote the systemic top-down compliance required in

order ensure the smooth and robust functioning of the SSM as a wholeTo explain



under which structural conditions the expected top-bottom compliance within the
SSM is likely to reach higher levels,this study rests on a calibrated analytical
framework that applies the Principal-Agent theory in the context of EU multilevel

administration.

More specifically, this dissertation argues that two specific structural conditions
(namely, the operational and the organisational designs of the respective SSM
supervisory subsystems are likely to influence the expected compliance of the NCA
lower-level supervisory apparatus (the agent) with the preferences and objectives of
the ECB higherlevel supervisory apparatus (the principal) relati ¢ OT OEA
policies on prudential banking supervision. To prove this argument this dissertation
constructs two hypotheses (the &Enforcementd and the Managementd hypotheses)
based on the main tenants of two traditional schoolsthat have sought to explain
compliance within international regimes: the enforcement school and the
management school.) T AOEAZh OEA O%i £ OAAIT Al Gop-
down compliance expectation to the capacity of control within the SSM. The
O- AT ACAT AT Gislinks hefbr@d-fb®down compliance expectation to the

capacity of cooperation within the SSM.

These hypotheses ardested by the application of two dimensions of the Principal-
Agent framework: (i) the © O O A A ERbificipdl-Aderii perspective usedto test the
O %l Al OAhdothdsi§ and (ii) the O1 E ARrifciadl-Agent perspective usedto
test the ManagemerD 6 ypokhesis. The test of the Enforcement hypothesis is

conducted in two phases In the first phase, the systemic position of the higher level

7
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actor (the principal) in the respective SSM supervisory system is assessed by looking

at its organisational design. In the second phase,the operational design of the

respective SSM supervisory system is analyzeoy gaugingOEA EECEAO 1 AOAT A
i OEA DOET AEDAI & OQtheAdwér @l actor@ (h®aydnt ithin thaO A O

systels8 4EA OAOO 1T &£ OEA O- AT AcCAi AT Od6-steteUDT OEAOQE
APPOT AAE8 )1 OEA EZ£EOOO DPEAOCAh 10BN BBEBADx1 Ad
organisational design. In the second phasethe operational designs of the respective

SSM supervisory systers are analyzed by ascertaining the cooperation capacity

between the higher and lower level actors (the principal and the agent) within each

system
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PART I.
SETTING THE SCENE



CHAPTER 1

Introduction to the study

On 4 November 2034, the Council Regulation No. 1024/2012stablishing the Single
Supervisory Mechanism (the@ 3 - 2 A C O beAaE &pplicatile It delegated to

the %6001 PAAT #A1T OOAT " AdmBetepc&w#arrg aut af@bér 6fOE O A
specific supervisory tasks related tothe prudential supervision of credit institutions

in the newly created Banking UrE T T . ®He S$MJRegulation is the foundingact

of the first and key pillar of the Banking Union z the Single Supervisory Mechanism

i OOEA - @&t8ch i8 §common framework for the micro prudential supervision of

banks headquartered ineuroareaMember States

The institutional design of the SSM is unique in the EU constitutional and
administrative framework.) O EO A OOUOOAI 1T £ £ET A1 AEAT 00D/
ECB and the National CompetentAuthorities ((NCAs) of the participating Member
3 OA OIS 8léar that neither is the SSM an EU institution/agency, nor does it
possess legal personality. The fact that the SSM isssentially composed of different
and autonomous elements, located both at supranational and national level, entails
far-reaching implications from the legal and political science perspective Both

components of the system are embedded ina specific legal and institutional

structure which necessarily shapes their behaviouramotivations and chosen courses

!See Article 2(9) of the SSM Regulation.
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of action when performing their respective supervisory tasks. This specific structure
alsoraises delicate questions concerning the interactions between different levels of
administration , and the ways that the actors situated at different levels cooperate to
pursue common tasks and policy objectives.In particular, one of the greatest
challenges that the multilevel design of the SSM is likelyto face concerns the way of
ensuring a higher compliance of the lower (national) level supervisory
administration with the policy preferences and objectives of the higher
(supranational) level supervisory administration . In this context, a growing number
of accounts indicate that disruptions in interactions between national and
supranational levels within a multi -level setting appear to be common in the EU

context.?

Against this backdrop, this dissertation identifies and analysestwo main conditions
which are formally expected to positively influence the NCA supervisory
administration sdcompliance with the policy preferences and objectives ofthe ECB
supervisory administration operating in the framework of the multi -level SSM (top-
down compliance). Following the understanding of the institutional design of a

multi -level regime A0 A OAO 1 £ OOOEADE | @ WERA OEA A6 DO

’See, forexample! T AOAx *1 OAAT h O4EA Ei DI Ai AT OAOGETT 1T &£ %5 Al OEOI T
b1 1 EOE A AlEnbdninddi@idi PlamiaiC: Government and PolicyZ no. 1 (1999): pp. 6890; Christoph

+1TEIT R O)ibpi Al AT OET ¢ %001 PAAT bPi i EAEAOY OEMai&Ei PAAO 1 £ 1T AOI
-ATAQETT OR O.1T1TZATIPI EATAA AT A GEL AdGdriamiEarbpeah PublicE OOET 1 EO
Policy 3, no. 1 (1996): pp.222Z %OOEAO 6 AO0O01I OEOh O0%®%AKlY OOAAEGH CODKBATOADAALEORIT
A A O Biie$t Bumopean Politics30, no. 1 (2007): pp. 5867.

$See Douglas North,Institutions, Institutional Change and Economic Performancg2009), Cambridge: Cambridge

University Press, page 40.
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DAOI EO R fbEhk @dbfs Op@rating therein, this dissertation arguesthat two
variablesinfluence the most essentialOO0O1 AO T £ OEA CAI AdownA £EAAOQEI]
compliance expectaton within the SSM multi -level supervisory administration: (i)
the specific organisational design of the SSMand (ii) the specific operational design

of the SSM

The first condition is deemed to shape the formal position of the higher and lower

level actors operating therein, including their respective hierarchies (i.a. their

competences, taskspr roles)8 4 EA  O1 O Crdlds Broehdisiildtedvitdin the

legal and regulatory framework O1 AAOPET T ET ¢ OEA MEOISAOEI T ET C
supervisory machinery. Different models of EU multi-level administration can be

distinguished by resorting to the theoretical accounts of federal theory. The second

condition captures internal mechanisms which are put in place to address

potentially conflicting preferences and djectives of the actors pertaining to the

multi -level regime. 4 EA  OT P A OA OE tlekndetl th be@efekctdd@n the cofitrol

and cooperation capacity ofthe ECB overiith the NCAs. Control and cooperation

capacities can be estimated by the application of an analytical toolkit developed

under the Principal-Agent approach to the relations between the ECB andthe NCA

supervisory administrations within the SSM.

The study of the organisA OET T AT AT A 1T DAOAOE Igbvarhing®me® 01 A0 T &

SSMoffered by this dissertation can be regarded a clear example of how thanalyses

“SeeElinorr 000T I h &1 ACAT AA A& O OFBPAbliczindeds(1)jpE3B]I OOEOOOET 1 06 | YyBO

16



of both the legal and the political dimension of EU administrative realities mutually

complement each other and reinforce the quality of academic researcln the field.

By analyzing the institutional design of the SSM through the theory of federalism

and the Principal-Agent framework, this dissertation firstly aims to provide a

meaningful contribution to the study on compliance within multi -level regimes

since top-AT x1 OAl AGETT OEEDPO AAOxAAI OEA %5
administrations have not yet been extensively addressed in the existing literature

Second by accepting theoretical insights from federalismin order to reconstruct the

SSMb @ganisationAl OO001I AO 1T £ OEA CAiIi Adh OEEROM AEOOA
to the research onthe post-crisis transformations of bureaucratic interactions in the

%58 !0 11T O0AA AU -EAEAAT "AOAO AT A *AOI A 40I
%5 | 8Qq O AderAthdied evédithough it has received increased academic

AOOAT OET T ET°Tird, AYAldoking BitAnd 6SMD BDAOAOQET T A1 OO0O01 A

CAIl A6  OHheTPOgiRal-Agent framework, this dissertation intends to

® With the notable exception of research on administrative realities concerning the European Commission as the

main EU executive actor, ee* AOI A 4011 AAiI AT A -EAEAAT 78 "AOAOh O&#I1 1 AAE
administrative order: capturing variation il OEA %001 PAAT A A | Hulopgedh(POIfidAl FS8idnce OUOOAT 8
Review(2015): pp. 422

In this regard, see indicatively the following contributions by Bauer, Ellinas, Egeberg, Kassim, Peterson, Trondal

and Wille: Jarle Trondal,An emergent European executive ordéOxford University Press, 2010)Morten Egeberg

AT A *AOT A 4011 AAT h O. AOE lalimiistratives dodcd Hv@nment drivert BommiBion B A AT

AOCEOAT 1T O PubieAdnministlatios §7hno. 4 (2009): pp. 77¢790; Antonis Ellinas and Ezra Suleiman,
O02A&E Ol ET¢C OEA #i i1 EOOEiITd AAOxAATJodrmalAfAddépead RubliE Pdiicg5A 1 A ADOOA.
no. 5 (2008): pp. 70725 ! 1 OT T EO 18 %i i ET A0 AT A %UOA .8 301 AEi Al h O:¢

AOOAAOAOAAUYG 4EA AAOA 1T MACMEEburra@OdodrioA MasStubidsMO.5i1(201d)h

Europe's Custodian§Cambridge University Press, 2012) OOOAET +AOOEi h OG4EA OAAOAOAOEAO
AT 1 1 E OOHelElUrdpban Commissin. London: John Harper Publishind2006): pp. 7%102 Hussein Kassim,

John Peterson, Michael W. Bauer et al.The European Commission of the twentjirst century (OUP Oxford, 2013)

Wille, including: Anchrit Wille, The normalization of the European Commission: Politics and bureaucracy in the

EU executivelOUP Oxford, 2013)
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contribute the rational choice literature pioneered by Jonas Tallbergwhich explains
OEA QGBIAGO®EI T A1l OOACAd I £ %OOI PAAT ET OACOAOQEIT 1
The choice to rely on the PrincipalAgent framework, which has been championed

by the rational choice institutionalism in political science scholarship, is a strategic

decision which is primarily informed by the following considerations.

) 1 OEA AOOEI 0860 OEAxh OEA ADPDPI EAAOGEI I I £ OF
institutional analysi s of the SSMoffers aconvincing AAAOAOEOA A@bi AT ACEIT 1
behavior that is based on a set of universal claims about rationality. It focuses on

EAAT OEZAZUET ¢ OEA ET OAOA OO QehAvioAwhithila@ BsSunédET T O AAE
to be largely unchanged over time. The underlying logic of rational choice

institutionalism is that the behavior of actors responds topredefined OOO1 A0 1T £ OEA
C A1 Aeértaining to the institutional structure ® in which those actors operate.

Therefore, it is well-suited to address the issues of compliance within multi-level

regimes, such as the SSM, which are predominantly based on formal rules and

policies.’

Given its deductive nature, rational choice institutionalism is not only very helpful
for capturing the range of reasonswhy actors would take any given action within a
given institutional incentive structure, but it can also be useful for bringing out

particularities or actions that would not be unexpected under normal

®See" 8 ' OU 0AOAOOR O6)1 OOEOOOET & Aj a OERGOUG 001 Al Al 6 AT A POI OPAA
" On more specific reasons why the PrincipalAgent approach is a suitable analytical framework for this
dissertation, see in particular its sectionsll.5.2 andlll. 7.2.
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circumstances® However, rational choice institutionalism may not be the best
analytical choice when it comes to explaining these particularities, especiallywhere
they are not a resultof an interest-motivated action. In those casesijt is possible that
they might better be explained in historical, sociological institutionalist, or

constructivist terms.

Therefore, one of the potential analytical alternatives to the rational choice approach
could be historical institutionalism. The institutionalist approach is particularly
insightful when explaining the origins and development of institutional structures
and processes over timeas it focuses on continuity and path dependence and tends
to highlight sequences in development, timing of events, and phases of political
change. It also considersthe interests of the actors as more contextdriven rather
than being universally defined.® However, historical institutionalism might not be
the best analytical choice to study compliance within the newly created SSM,since it
is better suited to explaining the persistence of policies or structures rather than

explaining their change®

Another alternative to the choice of rational choice institutionalism could be
sociological institutionalism . This institutionalist approach puts emphasis on the
shared understandings and norms that frame actiors, shape identities and influence

interests. As sociological institutional explanations are obtained in an inductive

®See6 EOEAT 18 3AEI EAOR ' Al OCA 4O0AAAI EOR 4EI T AO 2EOOA AO Al s
ECSA reviewl2 no. 2 (1999): p. 15

’See* | ET  : UOI AT h O(ix EI OOEOOOEI T O AOAA bdustiakat@érporatd A1 1 U Oi i O
change3, no. 1 (1994)pp. 24%283+ AOET AAT 4 EAI AT h O(EOOI OEAAI EAGGEOOOET T Al

Revew of Political Science, no. 1 (1999): pp. 368104.
Ysee0 AOAOOR &) T OOEOOOEI T Al OEAT OUd 001 Al AT O ATA DOT OPAADOOS
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(bottom-up) rather than deductive (top-bottom) manner, sociological

institutionalism can shed more light onET AEOEAOAT 086 OAAOT 1 O &I O AA
rational choice institutionalism cannot. However, obtaining sociological
institutionalist explanations is not without challenges. Notably, defining the
dependent variable and the rules of the game could be challenging from the
sociological institutionalist perspective. This is due tothe comprehensive notion of
institutions, which are considered to include not only formal rules and policies, but
also symbol systems, cognitive scripts, and moral templates™'Given that complexity,
it appears that rational choice institutional may wield more power than its

sociological counterpart when explaining compliance issues within the SSMat the

phase of its development

Finally, one could also apply constructivist approaches to the study of theSSM; these
approaches tend to highlight the importance of long lasting shared ideas in
explaining political phenomena. They typically survey changing context
developments over deades, and therefore offer a analytical perspective on the
action undertaken by the actors in the longer term. However, as the SSM is a
relatively new EU politico-administrative phenomenon, it is debatable whether at
the current juncture the application of a constructivist framework could provide
more satisfactory explanationsthan the rational choice framework. In this context, it

has been convincingly argued that the rational choice approaches (for example, the

Y3ARA 78 2EAEAOA 3A1 6O6h &)1 OOEOOOEI T O AT A |/ OCAT EUAOGET T Od 41 xAC
John W. Meyer et al., Institutional Environments and Organizations: Structural Complexity and Individualism
(Thousand Oaks CA, Sage, 1994), pp. 8%0.
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Principal-Agent analytical framework) have proven to be better designed for the

analysis of short and medium-OAOi AAOETI T h xEAT AAOI 0086 DO/
remain fixed.*? Furthermore, the application of the constructivist approach would

necessarily require conducting asignificant number of formal interviews, which are

not easy to obtain as ECB and NCA supervisors are very reluctant to discuss their
supervisory practices in public. 4 EAOA & OAh ET OEA AOOEI 080
institutionalism , in the form of the Principal -Agent framework, can be regarded as

the most suitable analytical framework to answer the specific research question

posed by this dissertation.

This dissertation is composed of four parts. Part onesets the research scene. It
ET O0OT AOGAAO OEA AEwWMichAwt® A thé Tese@rch Ardilem Qhe
researchquestion, the hypotheses to be testedthe methodology and its limitations ,
as well asthe material and sources used for the analysisl(2). It also walks the reader
through the nature of EU administration and its general development, including the

field of banking supervision (11.3).

Part two introduces the analytical framework used to approach the research
guestion that this dissertation poses. This framework provides analytical tools to
carry out the asessment of the formal top-down compliance expectatiors in the

SSM. The tools to assess the first structural conditiory the organisational design of

an EU multilevel administration z are describedin chapter four (11.4). Based on the

“See$ AOEA (1 xAOOE AT A 4A1 3AAAER O6)1 OEA OAMmg&p@A 1 £ Ci i AAIl
1 E A A OAIReWb 6 fniernddidnal Political Economyl§ no. 5 (2011): pp. 62845
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concept of multilevel administration, this chapter builds three organisational models

that can be used to capture the systemic position of the higher level actor vis-vis

the lower level in a multilevel regime. The analytical tools to evaluate the second
structural condition z namely, the operational design of an EU multilevel
administration z are presentedin chapter five (I11.5). Based on the agency theory, this

chapter develops two PrincipatAgent approaches The first is gearedto assess the
credibiity T £/ OEA DOET AEPAI 60O Al 10011 AAPAAEOU
approach to compliance whereasthe second aims to assess the credibility of the
cooperation capacity between the principal and the agent as required by the
management approach to compliance (11.5.2). This chapter also reviews the relevant

applications of the Principal-Agent framework to the studies of inter-institutional

contexts (I1.5.3).

Part three consists of chaptes six and seven which apply the analytical tools
developedin chapters three and four to the SSM multilevel supervisory subsystems.
Accordingly, chapter five analysesthe two supervisory systemsof the SSM in
accordance with the criteria provided in chapter three (I11.6.2-6.5), classifies them as

one of the organisational models identified there and discusses the implications

thereof (111.6.6). This exercise concludes the first phase of the testing ofthe

Owl £ OAAI AT 66 AT A O- AT ACAiT A1 66 EUDI OEAOAOS
the operational design of the systems of S& Direct and Indirect Supervision

through the analytical lens the developed in chapterfive (two dimensions of the

Principal-Agent framework) (11.5.2).
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More specifically, this part assesses the credibility of the principal (ECB supervisory
apparatus)d €apacity of control over its agents (NCA supervisory apparatus) with a

view to finalisihg OEA OAOO 1T £ OEA O%l A3PAddo bokddt EUDI (
the credibility of the cooperation capacity between the principal and the agent in

order to finAalEUA OEA OAOO 1T £ OEA O-7A) i klekiseO6 EUE
concludes the second phase of the testing othe O %1 &I OAAT AT 66 AT A O- A

hypotheses, which is summarized in the last section of this chapter (1117.5).

Part four consists of the concluding chapter eight, in which the results of testing the

Owi A1 OAAT AT 66 AT A O- AT ACAT Al 0@®). ItpreenttteA OAO A
findings regarding the capacity for compliance in the SSM analyzed through the lens

of the enforcement and managenent schools of thought. It also uses the findings of

this study to offer a more critical perspective of the overall functioning of the SSM

perceived as an EU multilevel administrative system governing micreprudential

supervision. Finally, a number of reommendations are offered.
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CHAPTER TT

Research design

2.1 Research scope and limitations

This study will limit the formal -institutional analysis of the EU& (ost-crisis
administrative architecture governing banking supervision exclusively to the
administrative arrangements pertaining to the SSM This implies that another of the

most prominent administrative arrangements of the EU postcrisis, the OAAT EET C
arm6 | AEur@peak System of Financial Supervision, remainbeyond the scope of

this dissertation. There are two reasonsfor this limitation . First, the word limit of

the dissertation, combined with the objective of a detailed insightful analysis,
necessarily requires a delimitation of the scope of the researchSecond the future of

OEA OAATEET C AOi o6 1 &£ Odudto 8818s8 of iAnktiutiohad OT AAOO/
prominence in the face of the upcoming departure of the United Kingdom from the
European Union. At the time of finalizing this dissertation (December 2017),the
Commission has presented a proposal for the EFSFeform which may considerably
change the setup of this arrangement in the months and yearsto come. It is

therefore impossible for this dissertation to reflect on the new setup of the ESFS

Furthermore, this study engages in the institutional analysis of the SSN O
administrative arrangements governing the micro-prudential dimension of the
supervision over credit institutions } AT OT OA A£A O O A AThifiinplied at OAT OEOE A
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the administrative framework governing the macro-prudential supervision in the
SSM which remains shared between the ECB anthe NDAs, is not the subject of the

analysis inthis study.

This dissertation considers he SSM as a complex system of micro-prudential
supervision. Depending on the significance status of a supervisednstitution , two
multilevel supervisory subsystemscan be identified. The first SSM administrati ve
arrangement, referred to as the SSM Direct Supervision subsystem governs the
supervision of significant institutions . Within this subsystem, the exercise of micro
prudential tasks conferred upon the ECB by the SSM Regulation isarried out by
Joint Supervisory Teams JSTs) which are special, inter-institutional and remote
administrative  structures consisting of ECB and NCAbased supervisory
apparatuses'® The second SSMadministrati ve arrangement, referred to as the SSM
Indirect Supervision subsystem governs the supervision of less significant
institutions . Within this subsystem, the exercise of mioo-prudential tasks conferred
upon the ECB by the SSM Regulation is operationally carried out byprganisationally

distinguished NCA internal structures consisting of national supervisors who have

3In fact, JSTsare comprised to a large degree (75% on averagdly staff members of the national supervisors, but
are always managed by an ECB staff meer (JST coordinator). Sedgnazio Angeloni, Exchange of views on
supervisory issues with the Finance and Treasury Committee of the Senate of the Republic of (Rbme, 2015),
https://www.bankingsupervision.europa.eu/press/speeches/date/2015/html/se150623.en.html, accessed 01
December 2017As specifically explained by the ECB, the ratio of 25 % ECB staff and #6NCA staff was awidely
agreedbenchmark when the SSM was established and not éormalised target. SeeEuropean Court of Auditors,
Single Supervisory MechanismGood start but further improvements neededSpecial Report No. 29/20160.127.
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not been assigned to the JSTsand under the ECBS Multi -dimensional oversight.**
Importantly, the functional
arrangements is not fixed and can be modified on the basis ofthe annual

significance assessmentor an ECB decisionto @irecttU A GAOAEOA Al |

border between both administrative

over less significantinstitutions .*

Case study

Applicability

Higher level actor

Lower level actor

Single Supervisory Mechanism (SSM)

SSM Direct Supervision
subsystem

Supervision of
significant institutions

ECB (supervisory
apparatus assigned to
the  supervision  of
significant institutions )

NCA JST supervisory
apparatus assigned to
the  supervision  of
significant institutions

SSM Indirect
Supervisionsubsystem

Supervision of less
significant institutions

ECB (supervisory
apparatus assigned to
the supervision of less
significant institutions )

NCA non-JST
supervisory apparatus
assigned to the

supervision  of less
significant institutions

Figure 1Case study table

“With the exception of supervisory responsibilities related to common procedures which are reserved to the

ECB exclusive competence regardless of the SSM supervisory subsystem. See Article 4(1)(a) and (c) of the SSM

Regulation.

°See Article 6 (5)(c) of the SSM Regulation.
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Both SSM sipervisory subsystems are classified as administrativearrangements
comprising supervisory apparatu®es residing at different political levels z
supranational and national. In this setting, the higher level supervisory apparatus
based at the ECB is considexd to be the bureaucratic principal, whereasthe lower
level supervisory apparatusbased at the NCAsis considered to be thebureaucratic
agent. In an optimal multilevel administrative setting, one would assume that the
bureaucratic actors located at the lower levels would automatically follow the
preferences and objectives formulated by the higher level counterparts so that such
multilevel administrative machinery is able to function in a smooth and robust way.
However, this is not the case in the real worldbecauseany socio-political , including
administrative, interactions are always embedded in a certain institutional context
which can be structured by a number of cmditions. By virtue of being an
administrative order, the SSM is necessarily organized and constrained by a
collection of rules, procedures and organized practices whichmay affect the
behaviour of the actors operating within it,*® and which may create structural

challengesas regards its efficient functioning.

2.2. Research problem

Following the main tenants of OEA 07 A OODP E /ot dfatefor drdurdAtired

centuries domestic public administration was in charge of producing public goods

®*SeeJames March and Johan P. OlseiRediscovering Institutions. The Organizational Basis of PoliticéNew York:
Free Press, 1989)James G. March andiohan P. OlsenDemocratic governancgFree Press, 1995pouglass C.
North, Institutions, institutional change and economic performancgCambridge University Press, 199Q)Douglass
#8 .1 O0OEh O)1 OOEOOOET 1 JurdsliofinstAutiohah #hd Thdoreticdl EcorerdidsAT O6 h
(JITE)/Zeitschrift fuir die gesamte Staatswissensaelit (1993): pp. Z23
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inside the nation state. This however is not the case in thetwenty-first century. Since
the increasing globalization has brought more interconnectedness and
interdependence between individual states, the positive or negative effects ofa
number of national public policies, programs and serviceshas started to extend

beyond national boundaries’

These structural transformations have made the pursuit of public policies for the
provisioning of public goods a much more complex processhan before, involving
multilateral cooperation between different public actors located at the national,
international or supranational level. Financial stability is often regarded assuch a
public good, the delivery of which within individual state jurisdictions is heavily
influenced by international and global conditions. In the EU, the SSM consists of
higher level administration (the ECB) and lower level administration (the NCAs) and
has a crucialand legally recognizedrole in the provision of financial stability across
the Member States'® The fact that the SSM is essentially characterized by
multilevel ness entails farreaching consequences from the viewpoint of legal and

political science analysis.

Multilevel systems are expectedto calibrate supranational integration with M ember

Sate discretion in order to adopt common solutions to shared policy problems,

On this phenomenon, seez for example - Joseph E. Stiglitz,The theory of international public goods and the
architecture of international organizations (Department for Economic and Social Information and Policy

Analysis, United Nations, 1995)) T CA +AOi h ) OAAAT 1T A ' 001 AAOCh AT A - AOA

Global public goods: international cooperation in the 21st centu(¥999): pp. 219 I. Kaul, I. Grunberg, and M. A.
30A0T h O#lelGAulvenAKA-T Al DIBUAR 25 Pprevidlilp@Global Fuldlic@@odds. Managing
Globalization.

8See Article 1 of the SSM Regulationn EEAE T AT ECAO OEA %#" O Aladvowtoi 66 EOO OODPAC

contributing to the safety and soundness of edit institutions and the stability of the financial system within the
Union and each Member Stat¢ 8 6 8
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tailor -made to specific local contexts'® In particular, seamless cooperation between
those actors is necessary to ensure systemic compliance within sucmultilevel
administrative systems. However,the occurrence of automatic compliance within
multilevel systemscannot be taken for granted. The participants to a multi-lateral or
a multilevel regime are always embedded in certain structural conditions which may
influence their behavioural motivations and chosen course of action when

performing their tasks and pursuing their policy objectives.

Since the EU does not possedsilly -fledged Gtate capacitesd it has to rely essentially
IT EOO - Al AAO 3 @Atérsswhinfapplyihgratdeafdang its laws
and policies in local jurisdictions . This particular institutional set-up causes that the
European Union, as a polity, is increasingly confronted with growing compliance
problems.?® They are reflected in an inherent dilemma of national level actors
regarding the extent to which the preferences and objectives formulated by the
supranational actors should be followed. With r espect to the SSM,concerns have

already been expressedasto whether the new mechanismcan deliver the objectives

it promised given its institutional complexity . %

See, for exampleHelga Pillzland O EOAO 4 OAEAR O) i pi Ai AT OET ¢ POAI EA DIl EAUS
Gerald J. Miller, in Handbook of public policy analysis: theory, politics, and methodgrc Press, 2006), pp. 89107

®see, notably WO OEAO 6A00I OEOR O#1 i Di EATAA 00i Al Al 6 ET OEA %5 7EA
compliAT AAe d; % diATi AOOAT AOI AEh O%5 Al JoralBiElrdpdag Pudlid Edlicy A OAIl AA
12 no. 6 (2005): pp. 11@3120* i 1 AO 4 A1 1 AAOCh O0AOEO O Aii bl EAT AAd %l &£ OA/
51 E TIAtednktional Organization 56, no. 03 (2002): pp. 609643,

21Skepticism has come from different perspectives and disciplines, see in particulaRishi Goyal, Petya Koeva

Brooks, Mahmood Pradhan et al. A Banking Union for the Euro Area, IMF Staff Discussion Not&DN/13/01

471 AEAO (8 40ECAOh O4EA 3ZFahaGea & QBatkmBANKItY REYLIZNT PrelifiddtyAT E O

' OOAOGOI AT O T £ OEA . Ax 2ACEI A £ O OEA 0O0OAAurGpedhl 3 ODAOOEOE]

Business Organization Law Review5 no. 04 (2014): pp. 449497, %E1 EO &AOOAT h O%OOI PAAT " Al EE
Ei DPAOEAAOR A Oriversityof Gabbridge FatuffydofiLaw Research Papew. 30 (2014)Eilis Ferran,
O0wbOi DPAAT " AT EET C 51EIT AT A OEA %5 3EICIi A &ET AT AEAT - AOEA
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An ideal compliance situation can be defined as@ state of conformity between the
AAOIT 08 Our and & Apédified ruled® In studies on international regulatory
regimes, the contemporary debate on compliance in international cooperation is
dominated by two main analytical approaches the enforcement and the
management schools.”®> Both approaches are inspired by rationalism when

formulating expectations about compliancewithin a given regime.?*

Although the enforcement and management schoat share the same rational choice
foundations, they nevertheless have developed two different strategies hfor

achieving higher compliance levels. Whereas the enforcement strategy emphasizes

O E A Ovledhanisms j dficksd), such as hierarchical control, deterrence and

sanctioning as means ofproducing compliance within a regime, the management

strategy rejects coercion and assigns more importanceto O O1T £AOAPOADHOT 6006 q

such ascooperation and collective management of noncompliance via assistance,

analysis and negotiations to achieve the same purpos&.

Despite the analytical dominance of the enforcement and management perspectives

on compliance within various strands of literature on regulatory regimes, emerging

$ EOET OA Quiveify bfiCentbiidge Faculty of Law Research Papeo. 29 (2014)lain Begg, ed.,Banking

union: inevitable, but profoundly challengingZInstitut fur Wirtschaftsforschung (Ifo), 2012).

**SeeKal Raustialaand Anne- AOEA 31 AOCEOAOR O) 1 OAOTEAGES TANTA 1AM i ho | B8 AG ARON 6A G Edil
Roger Fisher,Improving compliance with international law (Univ of Virginia Pr, 198121 T AT A "8 - EOAEAi i h O02A
AROECT | AGOAOOd ET OAT OEI 1 Al , intErhatiobd DrgadiAter 48, nd B @99 DA AOU Al | DI EA
4257458,

Bseeda A1 AAOCh O0AOGEOG 61 Aiibi EAT AAd %l & OAAI AT20fLisd AT ACAT AT Oh £
#1171 AT 6h O#i1 i Pl EAT AA AT A x E AComptiance aAdithe Erforo®@edtoiCEN Caw2d®B:A T £ EOBS h

pp. &30.

*bid., p. 6.

% seeAbram Chayes and Antonia Handler ChayesThe new sovereignty: Compliance with International

Regulatory AgreementgHarvard University Press, 1998)
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alternative approaches to the issues of compliance (and nortompliance) should also
be acknowledged.There areresearcherswho develop analytical frameworks which
are more focused on normative, ideas-basedaspects of compliance such as mutual
persuasion and socialization?® Other authors offer a more detailed analytical toolbox
to analyze complianceand can be growed into as manyas seven specific schoolé’
Altogether, research has identified a broad number of factors motivatingactorsd O
decisions on the extent of their own compliance. These factors includeself-interest,
enforcement and inducements, pressure fromsociety, a sense of obligation or

habit.?®

Since the objective of this study is to rely exclusively on the rational-choice
approaches to compliance, the following subsections willintroduce the main tenants
of the enforcement and management strategies otompliance that will be applied to
a further analysis. This choice follows the guidance offered by Karen Alter who
considers a combination of both the enforcement and management strategies to

s s ~ ~ ~

explanAi i P1 EAT AA AO A OBEIiPI U OI OT A Piil EAUGS

®Seeinteralia;2 AOOOEAT A AT A 31 AOCEDADOT APEORAT AOET RAET 1 ®xAT A Al [
Anne-- AOEA 31 AOCEOAOR 031 OAOAECT OU /Stad J. biifl 1x48 @Q00HTp. 283 T AOxT OEAA
%l AT E 40ET ¢i Oh O40A7T OT AGET T Al CI OA OBusihedshndiGhitabGov@tiadceET  OEA
(2010): pp. 138156

4ER OOAOGAT S 1 AUAOAA Al AGOEEAEAAOGETT xAO Aistngushed OAA AU ' AT ¢
realism, Kantian liberalism, democratic process, strategic, managerial, transformationalist and transnationalism

among possible approaches to cope with norcompliance. SeeGeorge W. Downs and Andrea W. Trento,

O#1 1 AADPOOAT ) OOOAO 30007 IfdmAtieralqawtaidfOrgarization] Nevk YofkARowmab& h

Littlefield (2004): pp. 1240.

% SeeOran R. Young,International cooperation: Building regimes for natural resources and the environment

(Cornell University Press, 1989)chapter two).

1+ AOAT *8 11 OAOR O6%$1 ET OAOT AGEIT 1T Al Al OReQi€v ofAsianeidA A Al | BT EA]
Pacific Studies No. 25 (2003) p. 56.

31



2.2.1. Enforcement strategy of compliance

The enforcement school, pioneered by the works of George Downs, David Rocke and
Michael Jones®, attributes a capital importance to strategic costbenefit calculations
of the actors concerned when facing the compliance dilemma*Actors might have a
number of underlying interests when carrying out a costbenefit analysis. An actor
which is a unit of public administration (technocratic actor) is primarily expected to
behave so as to promote itsstrategic interests of maximizing its resources and
power,* implementing applicable laws and policies** and aiming at problem solving

- ~

ETT1

O;

OAOGET 1T (.BADéoked By Mak Rimiadted 6 for modern
AOOAABAOAAUR OEA A1 AT AT O 1 £ OAdal shyfificahoRE1 EOU 1 A
when deciding on whether or not to comply with authoritative rules and

regulations.®

Consequently, where a range of optios is available, rational actorswill choose the
one which would serve the fulfillment of their objectives the best® They are also

deemed to be utility maximizers acting on the basisi £/ OEA OI 1 CEA T £ AAI A

¥seeGeddGCA 78 $1 x1 Oh O%l & OAAI AT O A Midh. OIEAL. 1%197): @ G1Gedrgeil £ #1 i
78 $1 x10 ATA -EAEAAT 18 *11 A0Oh 02 Ap déelIGuinil bffiegdl Studiddl EAT AAR A
S1(2002): pp. S95114 AT OCA 78 $i1 x1 Oh $AOGEA -8 21 AEARh AT A 0AOGAO .8 "AOQO
AT T D1 EAT AA Ci 1T A T Ax nterhdliond Orgahikaliob B0Ons. O (L996): prh 37£406.

Useer AEAOAU 48 #EAAEAI R O7EU Al i Pl Ue 317 Witérdationdl Gdadidatbn ¢ AT A %OOI E
55 no. 03 (2001): pp55%588, p.556;3 1 x1 O AT A *11 AOh O02ADOOAOGEITh Aiibi EAT AAR Al
126)

%2 seewilliam A. Niskanen, Bureaucracy and representative governmeiifransaction Publishers, 1971)

% seeMax Weber, Wirtschaft und gesellschaft: Grundriss der verstehenden SoziologMohr Siebeck, 2002) pp.
124127.

¥See0 AOOEAE $O0T1 AAOUR OARRA
®see- A@ 7TAAAOR O, Ax ET %Al
Rhinestein, New York, Simon and Schustét954) p. 350.

% SeeP. Green Donald and lan ShapiroPathologies of rational choice theorfNew Haven: Yale University Press,
1994) p. 4.

U]
>
O
F o
(@)

I DOAR BNdw Yo (Hknfe@ @/ dhAatshkaf(1992)
171 U0 ATraks, By] EAviakl StilhanddMes - A@ 2EAET OOAET
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does not however imply that the range of their options is unlimited. On the contrary,
the formal rules shaping the structural setting in which they operate are relevant
OET AA OEAU Al 1 OOanfeiedted Kekafiourd’ Ardthidddidtext, Qifeir £
decisions whether to increase or decrease compliance will be informed by a
particular system of incentives pertaining to the structure which provides benefits
for compliant behavior and sanctions for non-compliant behaviour. A choice to
decrease compliance may be preferred in case the costs of increasing compliance
outweigh its benefits.*® An additional incentive to decrease compliance is provided
when multiple actors operate in a cooperative context since they may reap more
benefits without AT T OOEAOOET ¢ OE-AEApOHEHRAOCA | OEA OZ£OAA
To promote compliance, the representatives of the enforcement school would
highlight the strategic dimensions of cooperation within a regime and the nature of
the A A Oican@nitments within the regime, specifically their depth.”° Deeper
(binding) agreements require harsher punishments to deter noncompliance such as
monitoring and sanctioning instruments,** which necessarily implies that

compliance is likely to be increased when strongleadership is provided within the

¥ SeeJack Knight, Institutions and social conflict (Cambridge University Press, 1992)

% SeeRonald B. Mitchell, Compliance theory: an overvieEarthscan London, 1996)p. 11.

¥see, forexample2 T T AT A "8 -EOAEAI T h O3EOOAOGEIT 3000@mpbdiHed AT A 2ACE
manuscript, Stanford University, Stanford, Calif1999) Oran R. Young,Governance in world affair{Cornell

University Press, 1999)

“see2 AOOOEAI A AT A 31 AOGCEOAOR &)1 OAOT AGET T AT 128xh EIT OAOT AOGEI
“'See, forexample; AT AOO /1 011 h O4EA 11 CERA MaBshAdariaidf0A1096%) RobektA OET 1 # Al
' gA1T OT A ATA 21 AROOG 18 +AT EAT AR O! AEEAOET ¢ AjWomdA OAGET T O1 A,
Politics: A Quarterly Journal of International Relationg(1985): pp. 228254, George W. Downs,David M. Rocke,

AT A 0AOAO .8 "AOOITih O0)O0 OEA CiTA 1T AxO lAddatod AT I DI EAT AA

Organization 50, no. 03 (1996): pp. 372406;! OE1 A 51 AAOAAT h O%@bi AET ET ¢ Al i bl EAT AA
i T A AEuépehn Journal of International Relationgt, no. 1 (1998): pp. £30.
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regime* - namely leadership grounded on legal (and financial) authority.*® The
leader is expected toestablish control and sanctioning processes and procedureso
deter defections and promote compliance of the actors participating in the regime?*
These tools are likely to raise the costs of noncompliance and make it a less
attractive choice.*> When there is no effective system todetect and respond to
violations or infringements of the agreed commitments, actors participating in the
regime are not likely to increase their compliance® Therefore, it is imperative that
(reluctant) actors are convinced that any substantial decrease in their compliance
will be detected and sanctioned in a manner that exceds the costs of increasing
compliance.*” It follows that an enforcement strategy tends to assign the primary
role to effective control and sanctioning matched by strong leadership to ensure

compliance within the regime .*®

2.2.2. Managementstrategy of compliance

Similarly to the enforcement school, its managerial equivalent alsorelies on

OAQEI T AT EOO AOcOi AT OO xEAT A@gpl AETET ¢ AAOI 008

“2|bid. (Underdal), p. 9.

** Ibid.

“see4 Al 1 AROCh OO0AOGEO Oi Aiibpl EAT AR %l &£ OAAI AT20)hp. 61417 ACAT AT Oh 4
UIf Sverdrup and John Erik FossumCompliance and styles of conflict management in EuropARENA, pp. 1920.

®sees Al 1 AAOCHh OO0AOGEO O1 A hdgdrerk AMdGRA %D Gl OAAT ASTOBT T & §| AAT OAR 1 8
*® SeeEsther Versluidh  O#1 1 b1 EAT AA 001 Al ATl 6 ET OEA %5 7EAO bi OAT OEAI Oi i
(2005), p. 7.

*" SeeMitchell, Compliance theory: an overvieabove, n.38), p. 14.

“See- EAEAAL i 01 AT A *i OCAT .AUAOR O#i 1Dl EAIAA EI Ai i DAOAOEOA
ET OOEOOOBI 106 jallyYqQ
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their compliance with certain norms, policies or preferences?® The main difference
between those two sthools lies however in the actosd motivations. Scholars of
management schooldo not see OOEA 1 1T CE A aslth& solke Aldtefn@inbr®d 6f 6
A A OTc@rpli@nce choices as the enforcement theorists would advocate for. As
Abram Chayes and Antonia Handler Chayeg the founders of the schoolz claim, the
AAOIT OOdns afeAndtEoANEinfluenced by their strategic interests. In principle,
they assume that there is a general propensity of actors (states, bureaucracy) to
follow their obligations since they have interest in compliance because, especially in
complex environments, explicit calculation of costs and benefits for every decision is
itself costly.>® Efficiency implies considerable policy continuity,®® which is of
particular relevance to actors operating in bureaucratic contexts’> Decreasing
compliance may not only be the outcome of costbenefit analysis, but also the result
of inadvertence As Jonas Tallberg points out, inadvertent norcompliance may

result from the uncertainty involved in choosing the policy strategies required to

9 As noted by Jutta Brunnee and Stephen Toope, the Chayesian managerial school ultimately also relies on

interest-based explanations for compliance. However, given the Chayesian focus on processes of interaction and

persuasion, constructivism seems to providea natural complement to managerialist perspectives on compliance.

This angle will not be however explored by this study since it follows solely the rational choice accounts. On

predominantly interest-based focus of managerialism, see OO0 O0A " 001 1 AAR G4 EA +071 61 0071 O A
A O #1101 Dl EAT AA | gdBdJeftoey A Ognéff apnddviark &. Bollack Interdisciplinary perspectives on

international law and international relations: the state of the art(Cambridge University Press, 2013).130. On the

other hand, on its constructivist elements, seeKal Raustiala and Anne- AOEA 31 AOCEOAOR &)1 OAOI AOE
interT AGET T A1 OAT AGET 1T O;+MI1A 2AAGEOEEATARRA 80 #T6iTHIGERAT AA O j AT AQ %A
ReguldT OU #1 T Bd&OW. REsljiinIk32(2000): p. 387

Psee2 AOOOEATI A AT A 31 AOCEOAOR O) 1 OAOAIAIGEIN & ATl AA@)xjh A KNl OROT IADET

Seel AOAT #EAUAOG AT A 1101 T EA (Alnkmaidal @rgahitaod A7, nd./211998)1 | D1 EAT AA
pp. 175205

25ee7 AAAOR O, Ax ET %ATTTi1U ATA 31 ABAOUR AA8 - A 2EAET OOAET &
¥see2 T T AT A "8 -EOAEAI T R OG2ACEI A AAOGECT i AODA dndipatichhl OAT OET T Al

Organization 48, no. 03 (1994): pp. 428458 Abram Chayes, Antonia Handler Chayes, and Ronald B. Mitchell,

international environmental accords(1998): pp. 3262
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meet a ertain policy target.>* Furthermore, ambiguities and inconsistencies in the
rules and policies governing the functioning of the regime can produce decreasing
levels of compliance® since they allow different (possibly even equally plausible)
interpretations T £ OEA AAOI O&8 Aiii EOI A1 008

In order to promote compliance, the management strategy would emphasize the use
of a problem solving approach which would aim to establish non-coercive and
participatory procedures and processesto communicate, interpret and clarify
commitments of actors pertaining to the regime and rules governing it. This
problem-solving approach can take the form of developing non-binding best
DOAAOGEAAOR COEAAIETAO AT A T AOETATITTCEAO O1 EI
to meet their binding commitments.>’ The processes and procedures established for
rule communication, clarification and interpretation need not be formalized. *®

However, somescholarshave expressd doubts whether suchO O | piéée§ses can be

effective unless there is astrong Ghadow of hierarchydwithin the regime .>°

“seea Al 1 AROCHh OGO0AOEO O Aiibpi EAT AAd %l A& OAAI AT20hp. 61AT ACAT AT Oh 4
%5 SeeHarold Hongju Koh, Abram Chayes, Antonia Handler Chayes et al.Why do nations obey international law?

(JSTOR, 1997). 264145.

* SeeGerda Falkner, MIEAT ( AOOI ADPR 3 EI i-CofpliandeBWANED dikdlivedin tiefMerfberi 1

30A0AO0q / DPi OEOEIT 1 WestHurépedn PditeR7, ib./8 f2H0A)I pb. @52478

see6 AOOT OEOR O#1 1 DIl EATAA 00T Al AT O ET OEA %5 7EAO bi OAT OEAI Oi
(above, n.20), p. 9; Jutta Brunnée and Stephen J. Toopé,egitimacy and legality in international law: an

interactional account (Cambridge University Press2010)* 1 T AO 4 A1 1 AAOCh O0AOGEO O1 Aiibi EATA
i AT ACAT AT 6h AT A O Elidterrt@dal @ghrizhtiorsss, Bd. 03 §2602): pp. 609643

®see4a Al 1 AAOCh OGO0AOEOG O1 Aiipi EAT AAd %l A OAAI AT20hp.d1AT ACAT AT OR 4
Y4EA OOEAAI x 1T £ EEAOAOAEUS EO A Ai1AAPO AAOGAI i PAA ET Dil EOGEA
of hierarchical administrative intervention is a factor which positively influences voluntary compliance

expectations within a regulatory regime. On this concept, see in particular contributions of Héritier and

Smismans, including: Adrienne Windhoff -Héritier, Common goods: reinventing European and international

governance(Rowman & Littlefield, 2002);. AdriennA (i OEOEAOhR O. Ax - T AAO T £ '1 OAOT AT AA E
CAEET C xEOET 06 , ACEOI AOET Cedh AAE OA Newintbdes dt goiiehnbrcefin ( AOEOEAO Al
Europe: Governing in the shadow of hierarchgpringer, 2010) Stijn Smismans,Law, legitimacy and European
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In the managerialist understanding, a decrease in compliancemay not necessarilybe

a result of deliberate choice, but may stem from rule misinterpretation or capacity

limitations of the parties pertaining to the regime.®® Therefore, the application of

OAT AOETT O EO 110 TEEAIT U O ETAOAAOA Al i Pl E/
granted by treaty, rarely used whengranted AT A 1 EEAT U O1 AA B1 A&EEARA
Instead, promoting compliance requires proper management through the use of

O A A Odbvdte@iés. In this context, managerialism is the most explicit in providing

solutions to the compliance puzzle: establishment of problemsolving and
collaborative processes for rule elaboration and application which will ultimately

establish a community of practice®® It follows that the management strategy tends

to assign the primary role to effective and non-coercive cooperation processes,

designed to clarify obligations and reduce uncertainty, in ensuring compliance

within the regime.

2.3. Research question

This study presents theSSMas an EU multil evel administrative systemmandated to
promote banking stability across participating Member States It is assumedthat this

systemfacesinherent difficulties related to ensuring the highest levels ofcompliance

governance: functional participation in social regulation(Oxford University Press, 2004) Stijn Smismans,

02AE AGEOA 1 Ax Hlklibetavd nlydichy: refldivéidelibekative polyarchy as a normative frame

£l O OEA /-#8h AAEOAA AU /1 EOE ASciahrightshAdEnarkeOidrees: i thdlopenET T T &8
coordination of employment and social policies the future of s@ Europe?(Emile Bruylant, 2005), pp. 9%144

©seesa Al 1 AAOCh OO0AOGEO O1 AiibpiEAT ARG w%i £ OAAI AT Ohp. 6147 ACAT AT ¢
61SeeChayes and ChayesThe new sovereignty: Compliance with International Regulatory Agreemer(&bove, n.

25), pp. 3233.

62 Emphasizing the role of these elements in promoting compliance pushes in fact the managerial school further
toward constructivism; see notably2 UAT * T 7T AT ATh &)1 OAOT AGET T Al 1 Ax AT A OOAOA
AT PEOEAAT h AT A T TDOKe A)BxE200%): A®BAT 1 AT CAOGh
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of the supervisory apparatus residing at the lower (NCA) level with the prefeences
and objectives ofthe supervisory apparatus residing at the higher (ECB) levelvhen
they interact within the subsystens of SSM Direct and Indirect Supervision.Against

this backdrop, the research questionof this dissertation is the following:

Under which structural conditions can the NCAs (supavisory apparatus be expected
to comply with the policy prefererces and objectives of theECB (supervisory
apparatus) when operatingin a given multilevel context (the sub-subsystemof SSM

Direct/Indirect Supervision)?

The dependent variable of this dissertation isthe formal Gop-down compliance
expectationo within the SSM that is understood here asthe NCASD (supervisory
apparatus) formal likelihood of complying with the preferences and objectives ofthe
ECB (supervisory apparatus) concerning OEA 5T EI 160 DBIi 1 EAEAO 11
supervision of credit institutions. This dissertation asserts that two structural

®3 are likely to affect the formal top-down compliance

(institutional) conditions
expectation within EU multilevel administration: (i) the specific organisational
design of a given administrative arrangement the regime) which determines the

formal position of the higher and lower level actor therein; and (ii) the specific

operational design of a given administrative arrangement ¢he regime) which

% n political science, structural conditions are commonly rA £AOOAA 61 AO OET OOEOOOEI T Al AAAOI ¢
conceived as a set of formal and informal rules of the game which prescribe, proscribe and permit behaviour of

the actors in various units of the polity and economy (socio political perspective. This understanding contrasts

with the narrow (legal-political) perception of institutions as organs of administration. For the purpose of this

study, the second understanding is embraced. On the broader concept of institutions, se®ouglass C. North,

Institutions, institutional change and economic performancgCambridge University Press, 199Q)Elinor Ostrom,

O6!'1 ACAT AA A& O OE APuldiécboicess, hofl (E9Bep QEREDOREG A8 (Al 1 h O 1T OAOT ET ¢

AATTT1Udq 4EA DPI1TEOEAO T £ OOAOA ET OAOOAT OET T ET " OEOAET AT A &
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provides for formal internal mechanismsto addresspossibly conflicting preferences

and objectivesof the actors pertaining to the regime.

The choice of the independent variables follows the core premises of the
institutionalist approach, which attribut es the leading role to the institutional
environment in which the actors operate and which shapes their behaviour.
According to this approach, a particular institutional structure may exert an
independent (or intervening) influence on policy choices and strategiesmade by the
actors operating within it j O
analysis conducted in this study will uncover specific configurations OF the two
abovementioned structural conditions within two SSM multilevel supervisory
subsystems By addressing those issues, this dissertation is expected to provide
valuable insights from the institutional perspective on whether the formal design of
the SSM ensures the smooth and robust operation ofthe EU administrative

machinery mandated to supply financial stability across the EU.

% SeeSven Steinmo and Kathleen ThelenStructuring politics: historical institutionalism in comparative analysis
(Cambridge University Press, 1992). 7.
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Structural conditions
affecting top-down
compliance in a multileve
system

Organisational design of Operational design of a

multilevel system multilevel system

Internal mechanisms for
addreesing conflicting
preferences and
objectives of the actors

Systemic position of the
higher and lower level
actors

Figure 2 Determinants of the top-down compliance expectation in the SSM

2.4. Hypotheses on the formal top-down compliance expectation

In accordance with the main assumptions of the abovementioned strategies of
compliance presented in section two of the present tapter, this dissertation
formulates two hypotheses concerning the formal top-down compliance
expectations derived from OE EnfiGA AT AT 06 AT A Ompproddhed 1 ACAT AT ¢
Both hypotheses aimto explain the NCAsS (supervisory apparatus§® formal top-

down compliance within the multilevel SSM with the preferences and objectives of

the ECB(supervisory apparatusf®i1 T OEA 51 ET 1860 Dii EAEAO i1 DOC

of credit institutions . The two hypotheses differ as to the leading causal factors

% For the purposes of testing both hypotheses, the NCA (supervisory apparatus) is referred fas the lower level
actor in respect ofthe organisational design analysis and asthe bureaucratic agent in respect ofthe operational
design analysis.

% For the purposes of testing of both hypotheses, the ECB (supervisory apparatus) is referred to asthigher
level actor in respect ofthe organisational design analysis andasthe bureaucratic principal in respect of the
operational design analysis.
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shaping formal compliance expectatiors, in respect of both the organisational and

operational design of the SSM
2.4.1. TheO %Il Al OA Adothdsi® o6 E
The Enforcement hypothesis j O %, a& Ghe name suggests, is informed by the

insights derived from the enforcement school” which in the context of the

multilevel SSMwould assume that

The formal compliance by the NCAs (supervisory apparatu$ with the preferences and
objectives of the ECB (supervisory apparatu§ in a multilevel SSM supervisory

(sub)systemis likely to be higher wherethe %# " 6 O AT 1 O Giciedibld ArAAE OU

backed by its strongsystemicposition within this (sub)system.

In determining the formal top-down compliance expectation, the Enforcement
approach would focus on (i) the systemic position of the higher level actor z the ECB
(supervisory apparatus) z within a given SSM supervisory subsystem, and (ii)
internal control-basedmechanisms over the NCAs (supervisory apparatus) available
to the ECB (supervisory apparatug in a given SSM supervisory subsystem.

Accordingly, the EH will be tested in two respective phases

The first phase of the EH testing will analyze theorganisational design of two SSM
multilevel supervisory subsystems in order to gauge theystemic position of the ECB

(considered a higher level acton and the NCAs (considered a lower level actor)

" The main assumptions of the enforcement strategy of compliance have been presented in subsecti¢h2.1
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therein. To this end, chapter three elaborateson three models of EU multilevel
administration that are applied to classify the subsystems of SSM Direct and Indirect
Supervision in chapter five. These modelgeflect different configurations of power
between the higher and lower levelactors pertaining to a multilevel administrative
arrangement. They are distinguished on the basis of fourformal characteristics that
are inherent parts of the institutional design of a multilevel administrative
arrangement: its constitutional foundations, the internal allocation of administrative
responsibilities between higher and lower level actors, the nature of administrative
interaction between higher and lower level actors and the scope of its territorial

applicability.

The second phase of the EH testing will investigate the operational design of two
SSMmultilevel supervisory subsystems in order to measure the capacity of internal
control-based mechanismsthat the bureaucratic principal z the ECB (supervisory
apparatus) z has over the bureaucratic agent z the NCAs (supervisory apparatug z
within the subsystems of SSM Direct and Indirect Supervision. To this end,this
dissertation will employ an analytical toolbox developed by traditional and
conservative accounts of Principal-Agent research, which are presented in chapter
four.®® These accountsassumethat the agent tends to minimize the effort it exerts
iT EOO DPOEIT A Ppiduds sQartibulaEphefer@ncdsiwiich may differ from
those of its principal. Therefore, the principal is expected to install and activate so-

called ex anteand ex postcontrol mechanisms to monitor its agentsdactions.

% More specifically, by more traditional and conservative accounts of the PrincipalAgent studies.
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To assesghe ECBS (Qupervisory apparatus)capacity to exertformal control over the
NCAs (supervisory apparatus) the following elementswill be taken into account: the

range (the forward-looking/backward -looking dimension) of established control

mechanisms their

(embedded in the rules of law/practice), and whether they have been actually

activated.

Higher levels of formal
top-bottom compliance
expectations

Strong systemic
position of the ECB

ithin that (sub)system

Measurement: by
classifying as one of th

EU multilevel

administration models

2.4.2. The Managementd ypothesis

intrusiveness (he direct/indirect dimension),

their

Credible control
capacity of the ECB ov{
the NCAs

Measurement : by

applying strict
Principal-Agent
framework

Figure30 %1 £ OAAIT AT 06

origin

EUDI OEA

The Management hypothesisj O - ( & e name suggests, is informed by insights

derived from the management school of compliancetheory® which would assume

that

% The main assumptions of the managementchool of compliance theory have been presented in subsection

222
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The of formal compliance by the NCAs (supervisory apparatusyith the preferences
and objectives ofthe ECB (supervisory apparatus)n a multilevel SSM supervisory
(sub)systemis likely to be higherwhere there existsa credible cooperation capacity,
between both actorghat allows for the clarification of obligations and the reduction of
uncertainty, while being backed by a strong shadow of the ECB (supervisory

apparatus) hierarchy within that (subsystem).

In determinin g the formal top-down compliance expectation, the Management
approach would concentrate on (i) the shadow of hierarchy of the higher level actor
- the ECB (supervisory apparatus) within a given SSM supervisory subsystem, and
(i) internal cooperation -based mechanisms between the ECB (supervisory
apparatus) and NCAs (supervisory apparatus) in a given SSM supervisory subsyste

Accordingly, the MH will be tested in two phases

The first phase of the MH testing will analyze the organisational design of two SSM
multilevel supervisory subsystems in order to ascertain the shadow of hierarchy the
higher level actor - the ECB (supevisory apparatus) therein. Determining the
shadow of hierarchy supports the management strategy of ensuring compliance
since it is suggested thatcompliance can be best achievedvhen the leader of the
regime has established a strong systemic position whic would allow him to make
recourse to enforcement mechanisms to transmit its preference in casan informal

s o~ oA N w . N oA N =

Ai T PAOAGET T AAEI O ). "OfoAtheApDrpddds Al thisAeketisd tOE O U 6

© SeeGiinter Frankenberg, Political technology and the erosion of the rule of law: normalizing the state of
exception(Edward Elgar Publishing, 2014)p. 8.
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would be assumed thata long shadow of hierarchy is correlated toa strong systemic
position of a higher level actor therein. Therefore, this phase will rely on the
outcomes of the assessment of theo# " 6 O OUOOAIT EA DI OEOEI T Al
phase of the EH testing in accordancewith the framework developed in chapter

three.

The second phase of the MH testing will scrutinize the operational design otthe two
SSMmultilevel supervisory subsystems in order to measure the capacity of internal
cooperation-based mechanisms between thebureaucratic principal z the ECB
(supervisory apparatus) z and the bureaucratic agent z the NCAs (supervisory
apparatus) z within the subsystems of SSM Direct and Indirect Supervision.To this

end, this dissertation will employ the analytical tools developed by more recent and

liberal accounts of the Principal-Agent research, which continue to construct
Principal-Agent relations between politico-administrative actors operating in a
denseweb of many cooperative, egalitarian and reciprocalrelations.”* They assume

that the agent tends to display general propensity to comply with the policy
preferences and objectives ofits principal, and that the lower levels of compliance

xT OTA 11060 OO0AI mOI i OEA ACAT 008 AAI EAAOAOA
the DPOET AEPAT1I 60 AgGPAAOAOEI T O O1 AARO OEAEO EITE
Therefore, the principal is expected to establishinformal, cooperative and reciprocal

processes and procedureswith its agent, which would allow the reduction of the

E-Adehts pArépectivEsA AOET T O 1 ¢
Th (

T4EA 110060 OAAAT O AgAiPi A T &£ 6EA AT AT U ts
O4EA OOET AEDPAI |

0
canbefoundinda T i $A1T OAOG AT A *TEAT 1 AOEAAT OA
Palgrave Studies in Europeantion Politics (2017)
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ambiguities of the agency contractand the clarification of OE A B O EconkdetBah 1 6 O

expectations

To assessthe capacity for formal cooperation between the ECB (supervisory
apparatus) and the NCAs (supervisory apparatus)the following two elementswill be
taken into account: (i) whether any informal structures for cooperation between ECB
and NCAs supervisory apparatus have been established, and (ii) whether there are
any tangible outcomesof that cooperation aiming, on the one hand, at reducing the
ambiguities of the agency contract between the ECB and NCAs (supervisory
apparatuses) and other other hand, at clarifying contractual expectations of the ECB
(supervisory apparatus), such as systemwide policy stances guides and
methodologies on certain aspectsof EA 5T ET 160 Pi 1 EAEAO I 1T DPOOAAIT
credit institutions.

Higher levels of formal

top-bottom complianc
expectations

Strong shadow of Credible cooperation
hierarchy of the ECB capacity betwen the

within that ECB and NCAs in tha
(sub)system (subsystem)

Measurement: by Measurement : by
classifying as one of E applying relaxed
multilevel Principal-Agent
administration models framework

Figure4O0- AT AGCAT AT 06 EUDPI OEAOEO
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By applying the Principal-Agent approach to support the measurement of the formal
top-down compliance expectation in the SSM, the aim of this study is (i) to present a
(first ever) comprehensive institutional analysis of the organization and operation of
the EUS @wltilevel system govening banking supervision post-crisis, and (i) to
contribute to the Principal-Agent research explaining the (post-decisional stage of
European integration in banking supervision (the modalities of the exercise of
powers transferred from the Member Statesto the Union). As the Principal-Agent
framework still appears to operate under the assumption ofa hierarchical rather
than non-hierarchical setting, this study tends to ascribe more explanatory power to
the application of its traditional and conservative dimension, rather than to that of
its more recent and liberal dimension, when analyzing the politico-administrative

phenomenon of the SSM.

2.5. Methodology

The data collection for this study has been primarily conducted through the
documentary analysis oftwo categories of data.The first and most relevant type
(both in qualitative and quantitative terms) of data is the primary material in the
form of European supervisory legislation This includes Regulations, Directives and
other legally binding instruments adopted by the EU institutions as well as, where
applicable, national laws of EU Member Statesthat set rules governing the

functioning of the SSM. The core dof this category consists of binding SSM
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supervisory law (including the SSM Regulatiod?, the SSM Famework Regulation,”

and other supplementary legal instruments’ adopted by the ECB) and substanive
legislation, the so-called Sngle Rulebook, governing the conduct of banking
supervisory tasks in the EU (notably, but not only including the Capital
Requirements Regulatior® (CRR), the Capital Requirements Directive I\V° (CRDIV)

and the Bank Recwoery and Resolution Directive BRRD)).”’

The second type of datacomprises the official documentation produced by EU
institutions, agencies and bodiesas well as national organs of public administrations,
including official reports, policy notes, studies, media coverageof these officials and

I £FEEAEA]I 06 OOAOAI A1 0O OAI AGAA OI %5 AET AT AEAI

Zseeb# i O1 AET 2ACOI AGEI T | %5Q .1 YI &n Tciaské én the Biropdan Gedr@1 AAO al Yé 7
"ATE ATTAAOTEI ¢ PiI1EAEAO OAI AGET ¢ OI OEA DPOOAAGIGEAT OOPAOOEO
287 29.10.201Bp. 6%89.

Bseed2 ACOI AOGET 1T 0Ol®6btie ECH of 1 B@ill2614 establishing the framework for cooperation within

the Single Supervisory Mechanism between the European Central Bank and national competent authorities and

with national designated authorities (ECB/2014/17): SSM Framework ReO1 A O BEJJ L B4, 145512014

" Including such supplementing legal acts asjnter alia, O$ AAEOET T | £ OEA %w#" 1 &£ a *0I U ai¥Yn
the European Central Bank of supervisory data reported to the natinal competent authorities by the supervised

Al OEOGEAO DPOOOOAT O O1 #i i1 EOOETT )ibl Al AT OEOXL224ACO1 AGET T | %5Q
19.7.20002 Ac Ol AGET T j %5Qq ai Yi 7i %aprepoding®@fsdperdistry findneil iffarmatioA OAE &l Vv

j%#" Tal YOI 8G BIBROIEIACOI AGET T j %5qQ al vorani 1T &£ OEA w#" 1T &£ Y - A

optionsand discretE i T O AOAEI AAT A ET 510078 2482016 $UHAEFGE TYI0 ljRupoch oBiIYa Xy £ ¢ |
ECB of 16 November 2016 on a general framework for delegating decisiamaking powers for legal instruments

related to supervisory tasks (ECB/2016f | q @6 L 121, 1.6.20073 AAEOCET T 1T £ OEA %#" 1 £ ¢Y * Al OA(
close cooperation with the national competent authorities of participating Member States whose currency is not
OEA AQOT | %#OJK 108, S hW10q O AR ET A j w5qQ dail YaTdya 1T &£ OEA %#" | £ 4

options and discretions available in Union law by national competent authorities in relation to less significant

ET OOEOGOOET T O orhaciNnad20wryqdh EI
®see®2 ACOI AGEIT j%5q .1 iairaivYée 1T &£ OEA %0OO1I PAAT 0AOI EAT AT O Al
requirements forcreditET OOEOOOET T O AT A ET OAGOI AT O ZE£EOI O AT A Al AT AET ¢ 2AC
OJ L 176, 27.6.2013

®SeeO$S EOAAOEOA ai YeTe0T%w5 1 &£ OEA %0OOi PAAT 0AOI EAI AT O AT A 1T & OF
activity of credit institutions and the prudential supervision of credit institutions and investment firms,

amending Directive 2002/87/EC and repealingg EOAAQOEOAO a1 1 67TAPRT%# AIOALINE, T 0F Ay X w#d | #
27.6.2013

"SeeOS EOAAOEOA ai YaTiyTws 1 &£ OEA %00i PAAT 0AOI EAI AT O AT A OEAR ¢
for the recovery and resolution of aedit institutions and investment firms and amending Council Directive

82/891/EEC, and Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU,

2012/30/EU and 2013/36/EU, and Regulations (EU) No 1093/2010 and (EU) No 648/20122(BR] 800 L E7B,

12.6.2014
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also consists of any nonbinding instruments issued by European and national
administration s which may influence supervisory pracice within the SSM (for
example recommendations, opinions, guides, guidance, Q&As, stocistakes or

policy stances).

Finally, the abovementioned categaries of data are accompanied by 14 informal
interviews held with a number of supranational and national supervisors between
August 2015 andMarch 2017 They were intended to serve as an additional data
collection tool and to supplement the first and second type of data. The main
objective of the interviews was to get information about the SSM which had not been
publicly reported. Furthermore, they were meant to develop an initial understanding
of the points of view of actors located at different levels of the multilevel SSM and to
share their early experience of working at the SSM, especially with respect to

informal governance and cooperation within the SSM.

The reason for the choice of such an informal interviewing technique is the fact that
interviewees were too reluctant to discuss? in the context of formal interviews ? a
number of sensitive matters about which little information was available publicly.
However, they were more willing to discuss these matters and share their experience
when it was explained that the interviews were informal and that they would neither
be referenced as formal interviews in the thesis nor be used in such a manner as to
divulge the identity of the interviewee. In addition, the choice of such an
interviewing technique could also avoid the necessity of going through lengthy and

multi -level pre- and post authorization processes necessary for formal interviews,
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which would not guarantee that the reported information would be ultimately

shared with the interviewer.

However, those informal interviews were treated cautiously and exclusively asa
supplementary data collection tool since it has been widely recognized that

OET OAOOEAXO

ATTTA AOA Al ET OOA&£Andmkdby A OF 1 A
Geoffrey Walford, Ox EAO DPAT b1 A OAU ET AT ET OAOOEAx xEI I
degree, by the questions they are asked; the conventions about what can be spoken
about; } 8 By what time they think the interviewer wants; by what they believe
EATOEA xi O A AbDDbOi Oherdfote, tiese Driitatipord hedded tb #EO 8
duly taken into account given the prominently formal -institutional focus of the

present dissetation and the enhanced professional secrecy requirements under

which the recently established SSM has operated

For the sake ofacademicrigour, it needs to be reported that the informal interviews
included a sample of both junior and senior European and national supervisory
officials. Each interview referenced in the textindicates the origin of an interviewee,
and the date when an interview took place, but the identities of intervieweesremain

undisclosed.®

BIAA AT EEOAU 7AI &£ OAh O#1 AOOEEAEAAOGET 1T Al AEtvEQrdhgand 1T £ ET OA00
Education, 2(2): p. 147.

" See Martyn Hammersley, Roger Gomm 0! OOAOOET ¢ OEA OAAEAAI AOEOENOAO T £ EI OA
Hammersley, in Questioning Qualitative Inquiry: Critical Essays(Sage London, 2008)pp. 89-100

8 addition, executive summaries of 14 informal interviews with the identity of interviewees are attached to this

dissertation in the form of an Annex.
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PART II.
COMPLIANCE
EXPECTATION WITHIN
MULTILEVEL
ADMINISTRATION

(ANALYTICAL
FRAMEWORK)



CHAPTER p

EU multi -level administration

O! AT ET EOOOAOQET 1 EO OEA 111060 1AOEI OO
government in action; it is the executive, the operative, the most visible
side of government, andEO | £ AT OOOA A0 11 A AO CI

(Woodrow Wilson)®

3.1. The nature of EU administration

It has been widely recognized that the development of human wellbeing requires,
by means of a social contract, the creation of a superior authority which would
ensure the establishment of order in public life and would act to preserve common
ET OAOAOGOO 1T &# A Aiii Ol EOUs 30AE Al AOOET OEOU
O E E 1*@hatdis, to administer public policies with a view to provide public goods
needed by peope. From the very beginning, the advancements in the production of
public welfare have been connected to territorial development of public
administration, firstly at the local and state levels and subsequently at the
international and supranational levels. Sates as territorially organized welfare

producers appeared in history when their sovereigns managed to establish

centralized administrative structures. Over years and decades, the range of public

¥See71 1T AOT x 7EI OITh O4EA OGiha stiericefuakddj2fnd. B Q&80 Al EE2225 h
8 SeeFrancis Fukuyama,Political order and political decay: From the industrial revolution to the globalization of
democracy(Farrar, Straus andGiroux, 2014) p. 52.

52



goods provided by state public administration at different levels has gradually

increased which can be associated with the human, scientific and technological

progress. In the modern era, the role and scope of public administration has become

ever expanding and allencompassing OAAEET ¢ O ET AludddAtheAAOE OE
b O A 1®maid &@onstitutes an attempt to adapt state action tothe complex realities of

the increasingly globalized and, thus, interconnected world® This trend is well

captured by the rise of independent and specialized normajoritarian agencies,

Ol i AGET AO AOAT AAA AO OEA O&aEstéiviiea platiiodaiofAE 1T £
various competences? supervisory, regulatory and executive®® Although they form

DAOOO 1T &£ OOAOA AAI ET EOOOAOQGET T h OEARIOCBDIABAET E
from their respective ministerial departments reporting to elected members of

governments®’ They are considered to operate as:

Z A N N~ A A~ N rN N

Oy 8e 0000 AdiQaied frdmUtheiA ga@mt ministries, are said to face
less hierarchical and political influence on their daily operations and have more
managerial freedom in terms of finances and personnel, compared to ordinary

| ET EOOOEAO 1T O®AADPAOOI AT OO y888e86

8 SeeGiandomenico Majone, Regulating Europe: Problems and Perspectivdshrbuch zur Staatgund
Verwaltungswissenschaft (Baden Baden, 1989)

8 SeeSusanne Soederberg, Georg Menz, and Philip Cerninternalizing globalization: the rise of neoliberalism
and the decline of national varieties of capitalisniSpringer, 2005). p. 70.

BSee- EAEATI T A %OAOOT T H O)1 AAPAT ABufofeanil@liibuinELA® @ (1D A0 ABOAEU AAAC
204.

®see- AOAE | OAAT ER O#11 OOEOOOEI T Al AUGOAIAITTEA B OO OARTED A3 (el ACODOAR
German LJL7(2016): pp. 779798.

¥see- 1 OOAT % GCAAAOGCHh O%5 ! Al ET EOOOAOET ReuetrdricaBOA &1 OF AGET T Al

8 seeKoen Verhoest, Sandra van Thiel, Geert Bouckaert et alGovernment agencies: practices and lessons from
30 countries(Springer, 2016) p. 3.
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Studies on phenomena of public administration have been traditionally locked in

Ol ACETT AT 1 AAT OAOTI OEAGSe AT T AAT OOAOQET ¢ 1 OAO

—)

falling under traditional command -control chains within the realm of national
sovereignty® Their analytical point of departure used to be the nation state
considered as the supreme incarnation of administrative territorial organization.*
Thus, these studies may not necessarily bahe best placed to wield sufficient
explanatory power to capture the singularities of supranational administrative
structures that transcend the jurisdictional borders of single nation states, such as

the administrative order of the European Union (EU).

As a result of slowly decreasing capacities of nation state administrationso produce
enough welfare in certain areas (e.g. clean environment, security, international free
trade, financial stability), the supply of these public goods across multiple state
jurisdictions has become an increasingly important task of such supranatioal
polities as, for example, the EU and its administration® In this sense, the

AAOAT AAT AT O T &£ %O00i bAAT ET OACOAOETT EO AEOAA(

8 SeeTom Christensen and Per LaegreidThe Adgate research companion to new public manageme¢ishgate

Publishing, Ltd, 2011)Koen Verhoeg, Sandra van Thiel, Geert Bouckaert et al.Government agencies: practices

and lessons from 30 countrie¢Springer, 2016)%OA ' 8 ( AEAAOAAAOh &- 61 OEI AGAI bBi i EAU Al
how to administer ibAOAT EUAA C1 Publid Admihir&iiBnfo8) aod 41(2015): pp. 948955 Diane Stone

AT A 30ATT A , AAER &' 11T AAl bOAI EA pwliciadivhistratién 98 n® d@M1%):IpA OET T AT AAI
83%855

% For instance, for Thomas Hobbes one of the most radical philosophers of the state - the idea of the existence

of independent administrative structures within a single territory ( imperium in imperio) was inconceivable. See

/T EOGEAO "AAOAR O4EA 1111 AAOGEI T AEEADPAI DAODDAAOADBPEI RGRAAAGHARIT
in The question of competence in the European Uni¢g@UP Oxford, 2014), pp. 418

Seet EOEOOT PE +1 Ei 1 h 30A&EEAT %A ErativeGtids inink Burope@niCoriindission’ OT EORh &1 A E
AT A OEA /3#% 3AAOAOAOEAOY OOOEEET ¢ OEI| HourAaDdEKubbdedn AAODEOA AE EE
Public Policy23 no. 7 (2016): pp. 1081076.
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States adminstration related to the production of public welfare. At the same time,

OEA POl OEOETTEIC 1T &£ OPAAEZLZEA DOAIT EA CiTAO
across the Member States has become increasingly sophisticated.

Whereas national administration is of a unified nature and operates under the

ultimate sovereignty of the state, EU administration is organized in a pluralistic

manner. In order to function, EU administration needs to rely upon national
administrative structures, even when explicitly empowered © directly apply and

enforce laws and policies across the Member Statégurisdictions. Instead of relying

on rather weak commandand-control chains, EU administration often uses
cooperative and persuasive patterns rather than exemg control over Member

Stated administration s.°® In doing so, it tends to weigh and balance general and
particular interests, which in the EU context often turns into balancing Union and

national interests.

Therefore, the choices and decisions made by Uniodevel administrative actors
seem ultimately to be of a morepolitical dimension in comparison to their national
counterparts who act within one jurisdiction and one administrative, stated-founded

structure. Indeed, actions of Union-level administrative actors may directly affect

%2 SeePierre PescatoreProit de L'intégration (Kluwer Law International, 1974} p. 26.

Bseel OOEOO " AT Uh 0% Ha@Adnkistatiok Odftérr of Adinteative Co-Ordination in the
%001 PAAT 51 EI 168 | ssrntdnisbl3/pafed.erdxbsima AdD2XaB4a9
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national ways of life and the redistributive choices of European societies which may

raise concerns from the perspective of democratic principles.

Furthermore, the pluralistic nature of EU administration requires cooperation
between multiple levels of administration, which takes place through complex
arrangements and processes. Since the Union lacks the administrative basis
and enforcement) of the choices and deci®ns made by EU administration remains

in the hands of the Member States and their administrative structures.

Although, over time, the Member States have conferred more and more tasks upon

. A A A LN -

OEA 51T ETTh OEAU EAOA 1TAOAO AAAT watkel | ET ¢ Ol
Ol OAOREAGITCOBAAOAA ET OOO0OI Al OAI ET OOEA AAD
AAEEAOA OEA AET OXand safequarding stdteGavaréigntf®Gach an

institutional setting considerably limits the scope of Union independent

administrative action directed to individuals under the jurisdiction of a given

Member State without having recourse to the national administrative apparatus.

This, in turn, may create centrifugal challenges and dilemmas at lower levels

% SeeJiirgen HabermasThe crisis of the European Union: A respongolity, 2012)

®seeDanielR.+ A1l AT ATh 08 ' AT OAEAI h AT A -8 *AAEOAT Z#OAEOR O" OEI AET ¢
30A0A 01 xAOOR Al A BEEH ehRbgulathry FOIARYEODI: PE 1ED2E & h

®see- | OOAT %wCAAAROC AT A »AOI A 401 TAAIR 6. AGETT Al AAI ET EOOAOEOA
Oddvar Eriksen and John Erik Fossum, it EA %O O1 b A A 1-Médnbeks] Indépéndende lUnder Hegemy?

(Routledge, 2015), pp. 17389

seeg Al EAEOU - AOOEAxOh &' i OAOT AT AR AFauk inOl@ Odokd hAndtdk AFE OUS h AAEOA |
governance(Oxford University Press, 2012), pp. 28293

% SeePhilipp Genschel and Markus JachtenfuchsBeyond the Regulatory Polity?: The European Integratiori o

Core State PowergOxford University Press, 2014)
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(national administration). °° It follows that the more the Union is involved in law and
policy application and enforcement across its Member States, the more crucial the
modalities of interactions between the supranational and national (or subnational)

levels of EU administration become.'®°

3.2. The development of EU administrative capacities for the

provision of financial stability

Financial stability may serve as an example of a sophisticated public good the

delivery of which has become a complex process. It can be considered as a public

good - that is, one which can be enjoyed by all societyy OAAAADOOA EO- POIT OE
excludable and nonOE OA T  A’Anhile fEEMDIG) Stability serves as a public good

which public administration is expected to provide, it is somehow challenging to

offer a precise definition of what this stability encompasses. There exist numerous
approaches on how to define financial stability so that it could serve as an objective

to guide financial stability policy. Notably, it can be perceived in terms of

precondition s and outcomes*®?

Pseer AOI A 401 TAAIh G0OAI EA 1 Ai ET EOOOAOGETT 1 £ OHBe %OO0i PAAT 5
Oxford ResearctEncyclopedia of Politic{Oxford University Press, 2017), pp.Z25.
Wsee- EAEAAT 7 8-mandgid poograntne implementation: conceptualizing the European

#1 11 EOOEI T EO OI I A Jdarhal dEutopeAn(PubicaPlidgd WESi (A0@6N pp. 717735 Michael W.
“AOAO AT A 30AFAT " AAEAOR O4tEA O1 AoPAAOGAA xEITTAO 1 £ OEA AO]
AAT 111 EA CdrAabdf ButopedndifiegratiorB6, no. 3 (2014): pp. 24229 Eva G. Heidbreder,

03 000AO00O0ETI ¢ OEA %001 PAAT AAI ET ECOBRAAEOAAODABMBGOBIOEEABGHET
European PublicPolicy 18 no. 5 (2011): pp. 7QF27.

1018 enefits are nonexcludable if the provider/producer of the good cannot exclude others from the benefits

without incurring significant costs. The benefits are non-OE OAT  EA& OAT 1 6001 POETT AU 11T A ACAI
benefits to othersa See- AOpA . EAOI AT A ' AOOU *8 3AEET AOEh O%5 AOAI Axi O
Oi xAOAO AT AT AT UOGEAAT AAT AEI WPWorkiaf RapefsQ@A):GpM E43011.EOO A ££EAAOE |
250e3 OAEAT )T COAOR O#A1 OOAT AAT EBISHegdAIfyia Stidf Groud, MAROKEE T AT AEAT  «
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OUOOAI AOA AAANOAOGAT U EAAT OE £ZERWA flermA bfi | AAOAAR
outcomes, in turn, financial stability can be understood as the absencef a negative

crisis AEAOAAOAOEUAA AU OO1T T A Al

ETAQOETT 1T &£ § AQ
fundamentals (b) significant distortions in market functioning and credit availability

that thereby causes (c) aggregate spending to deviate (or to threaten toaliate) from

oA

Ve z A oA N

001 ¥) DAAGREAIOES T h £ET AT AEAT OOAAEI EOU |

0

~

AOT AGETTEIC 1T &£ OEA EAU Al Al AT OC%ancréldies | AEA Of
to the robustness in the face of negative shock$”Finally, it may be also perceved as

OA AT TAEOQEIT T ET xEE k& khter@ddilries/ARdrkatd #nd marketOU OOA |
infrastructures z can withstand shocks without major disruption in financial

ET OAOI AAEAOGETIT AT A ET OEA CcXR1T AOAI 0O6PPIU T &£ £
Financial stability is nowadays considered as one of the most important public

goods, which transcends geographic, sectoral and jurisdictional borderd® It has a

I1TAATh TAOETTAIT h OACEITAI AT A ET OAOT AGETT AT

international community that for the most part cannot or will not be adequately

1%1hid., p.31.

Ysee28 78 &AOCOOITHh O63EI OI A £ET AT AEAT  OOdIdngds 5 OentraA A AT A @bl EAE
Banking from Globalized Financial Systems, International Monetary Fund, Washington D@003): pp. 20&223

®see7 Ei &8 $OEOAT AAOCh O4EA Al 1 O0EA BbtalbdliénhbiEinddfMakéOi 01 £EET AT .
and Financial Stability> Challenges for Europg¢2001): pp. 3751

1%geeTommaso Padoa3 AEET DDAR O# AT O0OAI AATEO AT A £EET Al ATRAT OOAAEI EOU(

Transformation of the Europea Financial System(2003): pp. 26310

107SeeEuropean Central Bank,Financial Stability Review November 2015,

https://www.ecb.europa.eu/pub/pdf/other/financialstabilityreview201511.en.pdf, accessed 1 December 2016.4.
geex AEAOU &OEAAAT h O4EA &EDADidebREdew bf Folificdl Eriki@Eo@ELE)pp. A |
3%48; Masaaki Shirakawa,nternational financial stability as a public good Keynote address at a HighLevel
Seminar cohosted by the Bank ofJapan and the International Monetary Fund, 2012 (Tokyo, Japan, 2012)
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indicated, instability can spread quickly through international and sector-specific

linkages across different financial sectors,fom one jurisdiction to another, and from

one region to another. Therefore, adequately designed crossectoral and cross

border administrative supervisory arrangements are paramount to promote financial

stability in a global and interconnected environment.**

A series of EU financial and economic cris€s highlighted the crucial importance of

financial stability for both public administration (which had to carefully design

necessary anticrisis measures) and ordinary people (who bear the majority of the

costs of these measures) in the majority of developed countries. The magnitude of

financial stability as a public good can be illustrated by the fact that, between 2008

AT A ailYi w5 AAIETI EOOOAOEITT j OEA #1111 EOOEII]
approved under State aid rules different anti-crisis measures at the value of almost 5

trillion euros to ensure financial stability in the EU (amounting to around 35% of the

Ol OAT %5860 '$0 ET «aivYiqh 1T &£ xEEAE WA AAO 30
Furthermore, these crises were further aggravated by the interlinkages between
AATEO AT A O1 OAOAECT O j OOEAET OO AEOHelEA6QqQ xEE

banking sector to the public finances of many EU Member States (mostly originating

195eeErnesto Zedillo, Tidjane Thiam, K. Y. Amoako et al. Meeting global challenges: international cooperation in

the national interest (International Task Force on Global Public Goods, 2006)

Msee3 OEET 6 AOEATI OOKh 02A1T Ax AA z4EN All AIEQ | EyddipdR@ietiEd 6 h ET %000 £
11]By referring to a series of EU financial and economic crises, this dissertation understands EU banking crisis of

2008-2009 and the EU debt crisis of 201:2012.

U3 AA #7111 EOOEiI T80 30A0A ' EA 3ATI OA "1 AOA ai YO AOAEI AAT A AO
http://ec.europa.eu/competition/state_aid/scoreboard/index_en.html (accessed 01 December 2017).
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from the southern part of the euro area). Their serious difficultiesto access the

market for public debt financing transformed the unravelling EU bank crisis into the

EU debt crisis, which threatened the very existence of the single currency. In this

adverse environment, the EU administrative system went through a tremendous

OOAT OA&I Oi AGEIT 1 xEEAE AT1 OEAAOAAT U AEEAAOAA (
constitution. ™4 EA O0OI 1T £ OEA %5860 OAOPI T OAOG OI OEA OF
designed to boost its independent administrative capabilities to produce more

financial stability across its Member States. Thee responsesresulted in the

attribution of new tasks and competences in the areas of fiscal, macroeconomic and

financial supervision to Union level administration.

In the fiscal and macroAAT T 1 1 EA  AORAARE & ERADSBEDA Odwi |

AAI ET EOOOAOEOA AOAI AxT OE POl OEAET ¢ &£ O OEA %5
and budgetary policies and macreeconomic coordination of all Member States.

Furthermore, a number of administrative arrangements were created to cover a

subset of Member States (the euro area). These included the sA A1 1 A A0 AGMED]

legislation'™ establishing an administrative basis for reinforced monitoring and

"See AOXEGC #8 (8 (1 £ AT ATA +AOAOET A 0AT OAUAOI ORF O4EA 40AT OA&

Eurozone crisis: a constitutional analysi{Cambridge University Press, 2014)

YaeEA -OBEWBO AT I DOEOAO OEA A 111 xETC 1ACAl [ AAOCOOAOGY jEQ 2AcCOI
On the strengthening of the surveillance of budgetary positions and the surveillance and coordination of

economic policies; (i) Regulation 1177211 amending Regulation 1467/97: On speeding up and clarifying the

implementation of the excessive deficit procedure; (iii) Regulation 1173/2011: On the effective enforcement of

budgetary surveillance in the euro area; (iv) Directive 2011/85/EU: On requiraeents for budgetary frameworks of

the Member States; (v) Regulation 1176/2011: On the prevention and correction of macroeconomic imbalances;

(vi) Regulation 1174/2011: On enforcement action to correct excessive macroeconomic imbalances in the euro

area.

Y4 EA uABESG AT i POEOAO OEA A 111 xETC 1ACAT 1 AAOGOOAOG j Eq 2AcCOIl A
monitoring and assessing draft budgetary plans and ensuring the correction of excessive deficit of the Member
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surveillance in the euro area, and the European Stability Mechanism (ESM)
providing access to financial assistance programs for euro area Member States in
financial difficulty. '° In addition, 23 EU Member States were subject to the
AOAI Axi OE 1T £ OER ard 255RYMentber Gtatés signaditid® Treaty on

Stability, Coordination and Governance which created special administrative

procedures to monitor the implementation of the so-A AT 1 AA OAAI AT BAA ADA

This study will however not focus on the new EU adninistrative capacities in these

policy fields.

The EUB @cent crisis experience initiated debates on the failing of EU arrangements
governing the supervision of financial market participants operating in the Single
Market, and in particular of those governing the supervision of banking sector. In

OEA %5h AOAAEO OOBPDPI U OI OEA OAAIT AATTTI
AET AT AET ¢ OAOOGEAAO AT A OEOO AADPAT AAT Oh
conditions.**°It necessarily implies that EUS fihancial stability is closely connected

to the soundness ofthe EU banking sector and predominantly relies onthe O1-1

going capacity of banks to meet the demands of their depositors and other creditors

States in the euro area; (ii) Regulatior472/2013: On the strengthening of economic and budgetary surveillance of
Member States in the euro area experiencing or threatened with serious difficulties with respect to their financial
stability.

1e5ee Treaty establishing the European Stability Mechasim (ESM), D/12/3, Brussels, 01 February 2012

Oi

U3 AR %OOT PAAT #1 01T AET R O#11 A1 OOETT O6R &1 ' POET &l YYh %5#/

http://www.consilium.e uropa.eu/uedocs/cms_data/docs/pressdata/en/ec/120296.pdf

8The signatory Member States commit themselves to implement in their legislation a fiscal rule which requires

that the general government budget be balanced or in surplus. For an overview, sdéeiko T. Burret and Jan

3AET AT 1 AT AAAER &) i pi Al AT OAGETT T £ OEA GEEMARAGbincilhfi i DPAAO EI
Economic Experts, Working Pape8 (2014): p. 2013

119,

SeeSabine LautenschlagerMaking the comprehensive assessment a succeSpeech at the Expansion 5th
Financial Event(Madrid, 23 May), https://www.ecb.europa.eu/press/key/date/2014/html/sp140523.en.html,
accessed 01 December 2017
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OOAE AO OAOAEI O ADOOOI I AOOR RiTiKekior®, Offitah O AO x Al
institutional arrangements governing the supervision of credit institutions operating
in the Single Market became of paramount importance to avoid disruptions in the

provisioning of financial stability across the EU.

Prior to the EU banking crisis, the system of banking supervision in the Union was
based on the principle of homecountry control, according to which the national
competent authorities (NCAs) of the Member States are responsible for the
regulation and supervision of a banklicensed in their jurisdiction and operating
across the Single Market, including its foreign branches and operations. This
approach stemmed from another central principle governing the functioning of the
Single Market z namely, mutual recognition as formulated by the Court of Justice of
the European Union (CJEU) in its landmark judgmentsDassonville®*!and Cassis de
Dijon.*?The principle of mutual recognition implies that a bank duly authorized in
one Member State obtains a secalled single passport, through which it can freely
provide its services in the rest of the EU, even without the harmonization of national
banking regulations across the Union. A rapidly advancing EU financial integration
led to deeper systemic interlinkages betweerthe different domestic banking sectors

of the Member States. Already by 2005, almost one fourth of all banking operations

0503 EAxT $TTTAITUR 60T xAO 011 EOEAO AT A OEHeviewlofAAOOOPDPI U 1T £ &E]
International Political Economy 21 no. 4 (2014): pp. 9891005
1215eeJudgment of 11 July 1974, Case 8Hbcureur du Roi v Benoit and Gustave DassonvilidJ):C:1974:82

122SeeJudgment of 20 February 1979, Case 120R8weZentral AG v Bundesmonopolverwaltung fir Branntwein

("Cassis de Dijon")EU:C:1979:42
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in Europe were crossborder, largely exceeding the levels of integration seen in the

US and AsianPacific financial sectors!?®

Although domestic policies and decisions adopted by national supervisors of one
Member State could affect (either positively or negatively) other Member Stateé
jurisdictions, there was no robust framework for obligatory cross-border cooperation
between national administrative authorities responsible for banking supervision.
Those mechanisms which existed were primarily based on notbinding agreements
(Memoranda of Understanding, MoUs), voluntary peerto-peer reviews and
information exchange in colleges of supervisors. The MoUs did notprovide
incentives for a home supervisor to adopt a more encompassing supervisory
perspective on a crosshorder banking group under its supervision*?* This became
particularly apparent during the global financial crisis. Rather than seeking common
solutions for troubled banking groups through the established channels of
supervisory cooperation, national supervisors sought unilateral, often nationally
biased regulatory intervention which effectively led to the renationalization of the
Single Market for banking services and made the solvency of individual institutions

dependent onthe budgetary capacities of individual Member States-*

PseeDirk 3AET AT T AEAO AT A #EOEOOEAAT OAT OAAQAAkhaduOODOAT O O
Financial Instability: Global Banking & National Regulation, World Scientific, Singaporé007): pp. 3263.

see- AOOET 3AEI T AOR O)1 AAT OEOA-4EQRT AdOADI & KAl Distdoi\Felpegs 3 ODA O OE ¢
N0.03-62 (2003), http://papers.ssrn.com/sol3/papers.cfm?abstract_id=467840
%5ee0 AAOT ' OOOAOT 4AEBAEOAR O0%OOI PAAT EOET ¢ POOAAT OEAT AAT EE

AO,

(@}

Report Serieg2014): pp. 527583
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These weaknesses dhe supervisory cooperation framework thus contributed to the
financial contagion across the Union becausehe rescues of and guarantees given to
crossborder groups became solely dependent upon on the ability of their home
country jurisdictions to provide a fiscal backstop. The lack of EUwide administrative
arrangements able to deal with crossborder crisis prevention and management of
bank crises gave impetus to the construction of a new regulatory framework for EU
banking supervision, which resulted in the creation of new EU administrative
structures with an aim to intensify the integration of banking supervision across the

-Al AAO 30A0A06 EOOEOAEAOQOEIT Os8

The process ofa further integration of EU banking supervision started with the
establishment of the European System of Financial Supervision (ESFS) in 2010. The
ESFS was set up in order to coordinateéhe policies of national authorities of the
Member States which are responsible for banking, securities and insurance sector
supervision (arrangements for micro-prudential supervision) as well as for the
mitigation of systemic risks (arrangement for macro-prudential supervision). It was a
historic reform: for the first time ever, it was agreed to allocate specific supervisory
Ai i PAOAT AAO AO (GahBughsrotEr absoldte ierk$)'R tue to the
constitutional limitations imposed by the Treaties and the jurisprudence of the

Court.*?’

1%65eeGiuseppe BoccuzziThe European Banking Union: Supervision and Resoluti¢8pringer, 2016)p. 28.

One of those limitations stems from the so-AAT 1 AA  O- AOT 1T E AT AOthd& deldgation of EEAE
discretionary powers on the units of EU public administrations other than EU institutions. On this aspect, see
indicatively Merijn Chamon, EU Agencies: legal and political limitations to the transformation of the EU

127
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Within the ESFS, three newly created European Supervisory Authorities, or the ESAS,
including the European Banking Authority (EBA), the European Securities and
Markets Authority (ESMA) and the European Insurance and Occupational Rnsions
Authority (EIOPA) became responsible for micro-prudential supervision. They were

entrusted a range of regulatory and supervisory tasks. In the field of financial

regulation, they have been taskedwith AOET AET ¢ A OEIT ClI A OAO

- N A s o~ -

201 AATTE6oq ApblIl EAAAT A O 1 AOEAO PAOOEAEDA

companies (ESMA) and insurance companies (EIOPA)) operating across the Single
Market. In the field of financial supervision, they have been mandated to ensure
consistent application of the Single Rulebook throughthe harmonization of national
OOPAOOEOI OU POAAOEAAO xEOE AT 1 OAOAITI
future episodes of financial disruption and contribute to developing a European
dimension of financial supervision to complete the Single Market for financial
O A O 6 E®RRebeopdlicies, formulated by the ESAs inthe financial sectors under
their respective remits, are addressed to competent national authorites (of the

banking, securities and insurance sectors) which remain however responsible for the

application of these policiesin their day-to-day supervisory activities.

4EA AOOAAI EOEI AT O T &£ OEA OAATEET C AOi o

Supervision (ESFS) in 2010 considerably altered the way in which banking

administration (OUP 2016); Michelle Everson, Cosimo Monda and Ellen Vodzuropean Agencies in between

Institutions and Member States(Wolters Kluwer, 2014).

128SeeEuropean Commission,Proposal for a Regulation of the European Parliament and the Council establistia

European Banking Authority Impact assessmentCOM(2009) 501 final (Brussels, 2009),
http://ec.europa.eu/internal_market/finances/docs/committees/supervision/20090923/com2009_501_en.pdf,
accessed 01 December 2017
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supervision had been carried out across the EUFor the first time Member States
agreed to confer upon the Union competences in banking supervision, although in a
very limited form. However, it was only a halfway point in setting the conditions for
a more integrated system of EU banking supervisiort? Increasing the coordination

A

AAOx AAIT OOPAOOEOI OO xAO ET AAAA OEOAI h AOBO O
coordination was not enough, in particular in OEA AT 1 OA@O 1T £ R OET Ci A
The EU debt crisis, which unfolded between 2010 and 2012, made it clear that a

highly systemically interconnected area, such as the euro area, requires a more

centralized regulatory framework for banking supervision.

Deepening integration between banking sectors of its Member States made the euro

area more prone to crossjurisdictional contagion. In particular, there was a need to

loosenthe tight links existing between banks and sovereigns (famously referred to as

the MEAET OO AEOAI A6qh xEEAE 1 AtghéreabDekdnamy A ££AAOAA
as well asthe possibilities to refinance public debt by governments in some of euro

area Member States. Notably, in Greece and Italy high public deficits plagued banks

as mnsequences of the strong domestic exposure in thé A T Ba@d portfolios. **!in

Ireland, Portugal and Spain, where failing banks added massive liabilities to the

balance sheets of the sovereignsthe recapitalization of failing banks drew huge

1295eeBoccuzzi, The European Banking Union: Supervision and Resolutigabove, n12§: p. 30.

1%0g5ee Recital 5of thed # T OT AET 2ACOI AGET T j %5q .1 Yianraivée T &£ Yi [ AOT AARC
European Central Bank concerning plicies relating to the prudential supervision of credit institutio ns: SSM

2ACOI AGEIT18). | AAT OAR 18 aa

1315eeD. J. Elliot, Key issues on European Banking Union: Tradfs and some recommendations. Global Economy

and Development at Brookingsworking Paper 52 Benoit Coeuré,Why the euro needs a banking uniarSpeech at

#1171 £ZAOAT AA OF ADEA @&OMh AET GOOO0OI AT 6O AT A AT A EIi Pl EAAGEITO A& O Al
(Frankfurt am Main, 2012), https://www.ecb.europa.eu/press/key/date/2012/html/sp121008_1.en.htmdccessed 01

December 2017
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amounts of public resources. Deteriorating financial indicators of those euro area
Member States provoked massive outflows of funds from their financial markets
towards the euro area center. This was motivated by market fears about possible
default on these Member Staf (hétional debts**?and took place despite negative

yields offered in central euro area Member Stated

As a result, diverging funding conditions for businesses across the euro area arose
despite the same level of key interest ratedeing set centrally by the ECB. In these
AEEEEAOI O AEOAQOI OOAT AAOh OEAOA AQEOOAA A O
aimed to ring-fence domestic banking sectors from the spread of contagion, both in

euro area peripheral and central Member States>* These practices contibuted to

the accumulation of massive liabilities on banks and sovereigns balance sheets to

secure the existence of national (banking) champions. National attempts to deal

with weaker and undercapitalized banks only exacerbateal the fragmentation of the

Single Market along national borders™®® and constituted a clear signal that the

monetary policy transmission mechanism had stopped to work efficiently across the

euro area’*®As argued by Vitor Constancio, high degrees of financial integration

understood as diversification of assets and liabilities of financial institutions across

1¥25eeElliot, Key issues on European Banking Union: Tradsfs and some recommetations. Global Economy and

Development at Brookinggabove, n.13L

1331bid.

134SeeVitor Constancio, Towards a European Banking UniarLecture held at the start of the academic year of the

Duisenberg School of FinancéAmsterdam, 2012),
https:// www.ecb.europa.eu/press/key/date/2012/html/sp120907.en.html, accessed 01 December201

¥see OEAT 18 &AOOAOET E AT A , OECE #EE Ae@kdzond Btrer@tisiandi 1 T AAT EET
x AAET AEDGA a@ndNforking Paper no. 223 (2013)

136SeeEuropean Central Bank,Financial Integration in Europe

https://www.ecb.europa.eu/pub/pdf/other/financialintegrationineurope201204en.pdf, accessed 01 December
2017
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the euro area were essential for efficient monetary policies in a single currency

areal®’

Therefore, in order to restore the proper monetary policy transmission mechanism

AT A O1T AOOO #&EO1 AGETTETC T &£ OEA OEIT CI A AOOOAT AL
banks and sovereigns had to be addressed. It became widely recognized among

European politicians that a monetary union could work only with a stronger

economic pillar,**® notably including an integrated banking supervision.”* In this

context, on 26 June 2012, the President of the European Council presented a vision of

A OOOAAT A AT A DOiT OPAOTI OO0 %ATTITEA AT A -11AOAC
building blocks, including an integrated financial framework This framework

Al OAET AA AOAAOET ¢ OA OETCI A %001l PAAT AAT EET C
AT A A TAOGEITTAI 1AOGAI 6 AT A Al AOGAOET ¢ OOAODIT O

I AOR D2 June 2012, euro area leadereaffirmed that it x AO OEI DPAOAOEOA

~ z

AOAAE OEA OEAET 60 AEOAI A |, AnA Orgell Ak EufopebrE O AT A C

Commission to present respective proposals orthe creation of A OOET CI A OOPAO

| AAEAT EOI 6 A& O OEA AOOM™THepalsh invikell thé& FrdsigentOO DA OOE O

of the European Council to develop a specific roadmap in line with the report

3’seeConstancio, Towards a European Banking Uniogabove, n134.

SeeHerman van Rompuy,Remarks by President of the European Council Herman Van Rompuy following the

informal dinner of the members of the European CounclEUCO 93/12 EUCO 93/12 PRESSE 215 PR P(ZB1H

@111 AACOAO AGPOAOOAA OAOQEI OO TPETEITO i1 EOOOAO OOAE AO | 8Q
and a common deposit insurance scherged

1¥95eeCoeuré, Why the euro needs a banking uniotabove, n.13)L

SeeHerman van Rompuy, Towards a Genuine Economic and Monetary UniofReport by President of the

European Council Herman Van RompuyEUCO 120/12 PRESSE 296 PR PCE 102 (Brussels, 2012)

*5eevan Rompuy,Remarks by President of the European Council Herman Van Rompuy following the informal

dinner of the members of the European Cound#ébove, n. 234)
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submitted on 26 July. Against this background, on 12 September 2012 the European

#1 11 ECQOEI T OAI AAGAA A 021 AAfakdmparied @b O A " A
draft legislative proposals.

The first legislative proposal provided for the establishment of a single supervisory

i AAEAT EOI OOAT OEAOOET ¢ 001 OEA %OOI PAAT 1A
Central Bank a number of specific, key supervisorytasks for banks established in

AOGOT AOAA - APwhidhQvasapasAdbA Bxrficle 127(6) of the Treaty on the
Functioning of the European Union (TFEU).!* The second legislative proposal

envisaged limited changes to the functioning of the European BankingAuthority in

the context of the newly established Banking Union!*®

Following the conclusions of the summit of the European Council on 26 June 2012,
the President of the European Council subsequently presented a specific roadmap
named 041 x AOAO A T 1ATI ®BAT AT AT T 1 R°®A d3UDecemtbed 1 6 8
2012, the Council reachedan agreement among EU Member States on the final

design of the basic legal framework governing the Single Supervisory Mechanism

142SeeEuropean Commission,Communication from Commission to the Parliament and the CouncilA Roadmap

towards a Banking Union COM(2012) 510 final (Brussels, 2012)

143SeeEuropean Commission,Proposal for a Council Regulation conferring specific tasks on the European Central

Bank concerning policies relating to the prudential supervision of credit institutionsCOM/2012/0511 fial (Brussels,

2012)

“4This legal basis provides for the special legislative procedure, in which the Council can decide unilaterally,

outside the ordinary legislative procedure (normal co-decision procedure with the Parliament) on the creation of
accordance with a special legislative procedure, may unanimously, and after consulting the European Parliament
and the European Central Bank, confer specific tasks upon the Europe2entral Bank concerning policies relating
to the prudential supervision of credit institutions and other financial institutions with the exception of insurance
O1 AAOOAEET ¢c0Od

145SeeEuropean Commission,Proposal for a Regulation amending Regulation (EU) No 1093/2010 establishing a
European Supervisory Authority (European Banking Authority)COM/2012/0512 final (Brussels, 2012)

1465eeHerman van Rompuy,Towards a Genuine Economic and Monetary UnigieUCO 120/12 PRESSE 296 PR
PCE 102 (Brussels, 2012)

69



(SSM). The consensus reached considerably altered the origal draft proposal

presented by the EU Commission*’ Instead of the initially proposed ECB direct

supervision over all euro area credit institutions within the SSM, it was decided to

AAOOU 1 00 DPOOAAT OEAT OODPAOOEOEIT T nmdEO&£ET OEA
AlT OA AT 1T PAOAOGEIT xEOE 1 A®Bsud Al arrdd@emdénO OE O OU
effectively instituted two distinct supervisory subsystems: one for large and systemic

banks (significant ones) and anotherone for small and medium sized banks (less

significant ones). Although the European Parliament was not empowered to be

consulted according to the special legislative procedureset by Article 127(6) of the

TFEU, it nevertheless managed to be heard on this proposdly leveragingits role as

co-legislator in the context of OEA %5 #1011 EOOEI 1860 7RACEOI AOE
regulation adapting the functioning of the EBA to coexistence with the SSM. On 19

March 2013, the Council and the Parliament reached a compromise on the final

wording of the SSM draft regulation. The final verson of the SSM Regulation was

adopted by the Council on 15 October 2013 and entered into force on 4 November

2013. One year later, on 4 November 2014, the SSM became operational.

The SSM is the first and key pillar of the European Banking Union supplemering

the existing Economic and Monetary Union. It is built around the ECB andthe NCAs

s N oA s o~ £ sz A s oA o~

147SeeCouncil, Council agrees position on bank supervisigri7739/12 PRESSE 528 (Brussels, 2012)

8 1pid. , p. 2.

1“9 AAT OAET ¢ O ' OGEAI A ajVYyq T &£ OEA 33- 2ACcOI AGEI T h ODPAOOEAEDA
whose currency is the euro or Member State whose currency is not the euro which hase established a close

cooperation with the ECB in accordance with Article 7 (of that Regulation).
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i £ £ET Al AEATP° THisOpsked Gdst® Bri & dére genuine allocationof
supervisory tasks and competences related to both micre and macro prudential
supervision than the one existing x EOEET OEA OAAT EET C AOi 6 |
participation in the SSM is obligatory for euro area Member States, but under certain
conditions it also remains open to the participation of non-euro area Member

States®*

In the realm of micro-prudential supervision, the ECB became exclusively competent

to carry out key supervisory tasks in relation to all credit institutions headquartered

in (SSM) participating Member States™ ( | x AOAOR OEA %#" 60 AgA
DOOAAT OEAI OODPAOOEOI OUu Al i PAOGAT AA EO AQGAOAE
unique and unprecedented juxtaposition of European and national responsibilities

which defies any clear definiton or c®ACT OEVAGET EBBI OAAO OEA

responsibility for direct supervision of large and systemic euro area credit
institutions and OEA . #! 08 OAODPI 1 OEAEI EOU & O AEOAA
medium-sized euro area credit institutions, as wellasthe EC6 O T OAOOECEO Ol

the efficient and consistent functioning of the system.*In the realm of macro-

1%05eeArticle 2(9) of the SSM Regulation

®l5eeArticle 7 of the SSM Regulation

%25ee Article 4(1) of the SSM Regulation

%sees AEGAEOAR O%OOI PAAT EOET ¢ DOOAAT OEAI AAT EEI C OODPAOOEOEIT
ET OACOAOQGET 125: p55A AT OAR T 8

®n its oversight role, the ECB may in particular issue regulations, guidelines or general instructions to the

NCAs related to the performance of those tasks ando the adoption of supervisory decisions by the NCAs,

request from the NCAs information (either ad-hoc or on continuous basis) related to the performance of their

supervisory tasks on LSIs , make use of investigatory powers vévis LSIs conferred upon it by the SSM

2AcOi AGETT AT Ah Ol OEi AGAT Uh AAAEAA ObverorArankre lass SighificAnE OA A O1 U |
ET OO0E Ovihéré& ietessantio ensure consistent application of high supervisory standd&rd® 3 AA 1-@08 i i qj
of the SSM Regulation.
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prudential supervision, the competence to apply macreprudential measures is
shared between the ECB andhe national macro-prudential designated authorities
(NDAs) in a way that the ECB may only apply higher requirementghan those set by
the NDAs in respect of capital buffers or more stringent macro-prudential measures
aiming at addressing systemic or risks if deemed necessary (tepp power).'>
Importantly , the ECB cannot preemptthe NDAs in the exercise of their macro-

prudential competence from imposing capital buffers on credit institutions

operating in their jurisdictions.

For euro area Member States, their obligatory participation in the SSM entails a
significant transfer of authority from the national to the supranational level in the
policy area that governs credit allocation by banks in their economy*®® Due to its
extreme sensitiveness from a political economy perspective, this procesas
tremendous political -administrative implications. In terms of gravity, this can be

Al Il PAOAA xEOE OEA OOAT OFEAO 1T &£ AOOT AOARA
and regulation of currency (lex monetag to the Union, which took place when the
euro was introduced. Given the largely bankbased financial structure of the
European economy*>’the introduction of the SSM has had a direct impact on the

regulatory and institutional environment in which the main credit suppliers to the

European economy operate.

5The regime for the exercise of macreprudential powers in the SSM is set by Aticle 5 of the SSM Regulation.

- AT AA

1%5ee3 OAEAAT AAEEQNICAER @ AT EiIT g OEA DIl EOEAO | MurAdtdhl CET ¢ AOOT U

European Public Policy23 no. 1 (2016): pp. 14835

’SeeSam LangfieR AT A - AOAT O0ACAT T h &"ATE AEAO ET %EonorBhd wAEEAAOO 11
Policy 31 no. 85 (2016): pp. 5106 One ofthe ET OAOOEAxAAO OAEAOOAA O1 OEA 33-80 AOAAOI

AEAT CAO6 &1 O EAO ET I A . #!with Kq¥ Aandaiy 6016) mingxl Of AT ET OAOOEAx
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This brief sketch of the institutional foundations of the EUS @ew administrative

architecture of banking supervision allows for a number of preliminary remarks. In

the light of such a complexity and multitude of layers, a comprehensive analysis of

the new administrative arrangements has to inherently go beyond the legal wording

xEEAE AAOACI OEUAOG OEATI AO OOEITCI A6 10 OOTE
newly created supervisory frameworks appear to be intricate systems between
supranational administrative units and their national counterparts designed as

multilevel and internally differentiated systems where administrative units at
AEEEAOAT O 1 AOGAT O OAOA 1 ETEAA BinghaGelthd ET O
banking supervision, there exists an administrative system applicable to all EU

Member States (the ESFS), and another system applicable to a subset of EU Member

States (the SSM)!™° As a result, the postcrisis architecture of EU banking

supervision exhibits a deeply plural composition which can be sketched in terms of

OAAT ET EOOOAOGEOA DI OOAI EOI 6 xEEAE EO A £FEAO
than constitutional pluralism. ®® These circumstances have at least two relevant

implications.

Firstly, a multilevel nature of EU banking supervisory administration implies that

supervisory tasks cannot be carried out without having recourse to national

8cee( AOXEGC #8 (8 (i A& AT AT A 11 AGAT AAO 4i OER O4EA $AOAIT DI /
AT A EOO #1 Ewdhdu®lAW JodkrdEB ho. 2 (2007): pp. 258271 Beate KohlerKoch and Rainer Eising,
The transformation of governance in the European Unio(Psychology Press, 1999)

9That is, obligatory participation for euro area Member States, and optin possibility to non -euro area Member

States.
¥05eel OAAT ER O#1 1 OOEOOOEI T Al AT A | ATETEOOOAOEOA 01 OOAI EOI  ET
86).
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authorities for the operational conduct of supervision.'®'As already pointed out, such
a multilevel design may create centrifugal challenges and dilemmas at lower level®
and generate a questionof whether lower level (national) supervisors are sufficiently
incentivized to comply with the policy preferences and objectives of higher level
(supranational) supervisors. This issue seems to be indeed fundamental to achieve
the optimal institutional design of regulatory regimes characterized by the

multilevelness.

Secondly, by distinguishing administrative arrangements applicable to the euro area
alone, there exist different administrative structures binding different subsets of EU
Member States within the same sector rather than among different sectors of public
policy as the traditional concept of differentiated integration entails. **3This, in turn,
generatesa question of whether the Single Market for banking services will remain
truly single or whether the creation of the SSM strengthens a permanent split

between euro area and noreuro area Member States.

Against this backdrop and line with the research design proposed in chapter two, the
following two chapters construct two pillars for the analytical framework to be
subsequently applied to the analysis of the phenomena of the Single Supervisory

Mechanism.

¥l5ee4 AEGAEOAR O%nOOT PAAT EOET ¢ POOAAT OEAT AATEET C OOPAOOEOEI T 8
ET OACOAOET 12§, p.p5# AT OAR 1 8
%25eesupran.99Error ! Bookmark not defined.

13506 AT AOAT # E E O Edih ofdhe ICrisi&Enk EW AEQiAirative System Between Impediments and
-1 1 A1 OGdmbridge Yearbook of European Legal Studigg no. 01 (2015): pp. ¥BB3
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CHAPTERC
Organisational design of EU multilevel
administration

4.1. Introductory remarks

This dissertation deems the organisational design of a given EU multilevel
administrative arrangement to be the first structural condition which influences the

1T xAO 1 AGAT AAOT 060 1 EEAITEETTA O AliIbPIU xE
the higher level actor pertaining to that arrangement. This structural condition is

primarily related to the systemic position of the higher and lower level actors within

the multilevel regime. Under the assumptions of the Enforcement hypothesis, the
organisational design of a given multilevel regime shoull provide for a strong

systemic position of the higher level actor therein in order to promote higher levels

of top-down compliance expectation. Inthe same vein, the Management hypothesis

asserts that the existence of a strong shadow of the higher levelZaOi 06 O EEAOAO

therein positively influences top-down compliance expectation.

Against this backdrop, the purpose of this chapter is to build a typology of different
models of EU multilevel administration, which would allow a determination of the
systemic position of the higher level actor in relation to the lower level actor and of
the correlated shadow of its institutional hierarchy. Developing such a framework is

instrumental to initiat ing the first step in the testing of the Enforcement and
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Management hypotheses in respect to the subsystems of SSM Direct and Indirect

Supervision, which is conducted in chapter five.

4.2. Conceptual perspectives on EU multilevel administrative

order
Although a range of wellestablished concepts of public administration have been
developed by the bureaucracy or new public management scholarship, they fail to
cover the intricacies of the EU administrative realities which have grown beyond the
architecture of the modern state.***It has been noted that the majority of studies on
public administration are largely confined to the realm of national sovereignty,
notwithstanding the fact that public polic y formulation and application go beyond
the borders of the state and increasingly involve such actors as the E&f°While it is
true that recent administrative studies distinguish between a variety of typologies

concerning EU multilevel administrative relations, *°®

they are perhaps not the best
choice to fully capture the intricacies of the new administrative regulatory

frameworks establishel following the global financial crisis.

The administrative and constitutional character of the European Union is

PR

AAAPOEI T AT 8 1O 11 O0AA AU %wOA (AEAAOAAAOR OTI]

system z or administrative space z can be discerned aftersome 60 years of legal

®igee" AT Uh 0% E £&A Qdvél Adinikiiritio ¢ Pattédris 6f Bdministrative Co-Ordination in the
%001 PAAT 5T EDBH.E j AAT OAh 18

see2 EE *1 1 OAT AT A ' EEO *Al " OAT AOGI Ah O40A1 61 AGET T Al AQAABOEOD.
EUandmd AAO OO ARDHic AdRitiskatidnfes, no. 2 (2017): pp. 4231363 01T 1T A AT A , AAER O' i1 AAil b
policyandtOAT OT AGET 1T Al AAI EBEOAGAABPRRABAOhRAAI ORPDET A80AT Dii EAU Al & O
in how to administer liberalized globai | AOEAOOB9).; AAT OAR T8

%5eel OOEOO " AT Uh 0%00I PAAT DOAI EA AAI EA EAGGOMAGEG G A TA OEGWA i1 Add 163 6Ah
The Palgrave Handbook of the European Administrative Systd@pringer, 2015), pp. Z47.
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ET1 OA ¢ GAndsed a8 &n international organization exercising powers delegated

AU EOO #1171 OOAAOET ¢ 30A0OAOh 11T xAAAUO EO ETA
the fact that it encompassesof multiple complex and multilevel administrative

systems, in which supranational and national (as well as sumational)

shAOAA Oi OROradiEiapally) this 8ystem was based on the assumption that

general and abstract rules and policies in a given sector would be formulated at the

EU level, while the application and enforcement of those rules and policies would

take place attheT AOET T Al 1 AOAT | O'Rtmieved Gt ondEdahA A OAT E (
observe a new trend concerning an increasing involvement of higher level
(supranational) level actors in the application and enforcement of different EU

policies across the MemberStates. This is evidenced by the fact that ovethe last 15

yearsthe number of EU institutions, agencies and bodies vested with (more or less)

direct application and enforcement competences have grown from one to seven’?

As a result, currently there exids a plethora of new and more sophisticated

%7see( AEAAOAGIAGET AOAT Dil EAU Al £ OAAI AT 64 ETT1 OAGEIT O ET EIT x
(above, n.89), p. 942.

18 35eeKalypso Nicolaidis and Robert Howse The Federal Visio{Oxford University Press, 2001)

Seeloic Azoulai, ed, The question of competence in the European Uni¢@UP Oxford, 2014) Armin von

“T CAAT AU AT A *i OCAT " AOOh O hEndipledd Eukopean Cohstiviidod LawHarB 1 | DAOAT A,
Publishing, Oxford(2010): pp. 275307.

"Msee( AOXEC #8 (8 (i A ATTh O-ADPDPET ¢ WektkurdpéaoPomidd ho. AAT ET EOOOAC
(2008): pp. 66%676.

171SeeHerwig C. H. Hofmann and Alexander Tiirk, Legal challenges in EU administrative law: towards an

integrated administration (Edward Elgar Publishing, 2009)

"see- EOT O1 AOA 3AEiT 1 OATh O6-ET A OEA OOAT AA %l Aoddli AT O 1 £ %5
European Public Blicy (2017): pp. 419
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configurations between higher and lower level administrative actors interacting

within different EU multilevel context sacross various fields of public policies.

The allocation of tasks and competences betweente Union and national levels and

OEA 1 1TAAITEOGEAO T £ OEAEO AQGAOAEOA j ET DAOOEAQ
exercised) can be regardeds decisive aspects determining the character othe EU

administrative system. Furthermore, aspectssuch as the extent to which a Union-

level administrative capacity is established independently from Member StateSpre-

AGEOOETI ¢ AAIi ETEOOOCAOEOA OOOOAOOOAO AT A OEA
administrative arrangement are also of importance. This links the dscussion about

EU administration to the theoretical accounts of federalism which consider the

vertical attribution of authority across higher and lower levels as the pivotal element

of studies on multilevel polities.

According to Daniel R. Kelemen, three lasic criteria can be used to identify federal
structures. These include i) the division of power between higher and lower leved, ii)
the existence of some decisiormaking authority on each level in relation to
respective issues, and iii) the existence ofan authority which is competent to
adjudicate disputes between both levels:”In the case of the European Union, allof
these criteria are fulfilled. Firstly, due to the principle of conferral laid down in

Article 5 of the Treaty of the European Union (TEU), the limits of the action of

"see28 $ATEAI +AT AT AT R O4EA OOOOA Cdpaative Poiiticah StUdiBBEFLEA O T £ %5 AEAAA«
(2003): pp. 184208, p. 185.
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higher (supranational) level are clearly delineated*’* Secondly, Articles 36 of the
Treaty on the Functioning of the European Union (TFEU) distribute authoritative
decision-making powers in different EU policy areas between tle higher
(supranational) and lower (national) level administration. '’ Thirdly, based on
Articles 263 and 267 of the TFEU, the Court of Justice of the European Union (CJEU)
has competences to adjudicate disputes between the higher (supranational) and
lower (national) level. It therefore follows that the EU can be considered asa
federally structured polity according to the foregoing criteria. This assumption
allows for drawing insights from the theory of federalism to inform the analysis of

the organisational design ofthe EU multilevel administration.

To develop models of different EU administrative arrangements, a verticallyoriented
perspective will be employed. This perspective would allow driving particular
attention to the formal allocation of tasks and competences and between the higher
level (supranational) and lower level (national) actors as well as to the decision
making modalities of each of these actors It will be indicated that the EU
administrative system exhibits a deeply pluralistic nature because the configurations
of power balance between those actors may vary depending on the applicable
administrative arrangements and the policy field. This would support the claim that

the EU can not only be characterized by the coexistence of concurringelgal orders

" AAT OAET ¢ O1 1 O0EAI A ijvYyq i £ OEA 4%5 OOmpdcilelf EOO I £ 51 EI
AT EAOOAT j8qes )T AAAEOGEITh ! OOEAT A ijaq T &£ OEA 4%5 DOI O
act only within the limits of the competences conferred upon it by the Member States in the Treaties to attain

the objectivesset out therein. Competences not conferred upon the Union in the Treaties remain with the

-AI AAO 30A0A0o8

"Three basic groups of EU competencesxist: exclusivecompetences(listed in Article 3 of the TFEU), shared

competences(listed in Article 4 of the TFEU) and supporting competences(listed in Article 6 of the TFEU).
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which may partially overlap (constitutional pluralism), but also by the coexistence of
concurring regulatory structures which may also partially overlap (administrative
pluralism).'*& OOOEAOI T OAh EO EO AOOOI AA OEHAOK OEAMA E
tasks and responsibilities between lower and higher levels of EU administratiort.”

To create a typology ofthe organisational models ofthe EU multilevel administrative
arrangements, this study also accepts insights from the concepts of multilevie
administration *® and differentiated integration.'”® The multilevel administration
(MLA) approach perceives the EU administrative order as a variety of arrangements
situated betweenthe OET AEOAA OO Al dof adriitis@alich Orotradiich@ O A |
regimes characterized by multilevelness, the higher level actor is expected to
formulate common policy objectives and preferences which are subsequently applied
and enforced by the lower level actors in a decentralized manner. This setting

reflects the traditional division between the regulatory and implementation (i.e.

°see. EAT +OEOAER O4EA DI OOAI ERuiopeanouthdl biftehnktionalAdwell ioAOOA OE OA 1 Ax
)

8
(2006): pp. 24%278, OAA AA |, OAEAR O! AT ET EOOOAOGEOA bl OOAI EOI h ET OEUT T OA

0! Al ET EOOOAOGEOA AT 1 OOE 00O Hhermdn LEAX013)Ad. 695! GEAMA | EEThil EOGE A AGO EGD CROETT d PA |
! ATET EOOOAOGEOA 01 OOAT EOI ET OEA %588 UOO0AI 1T &£ "ATEET ¢ 30PAOOE
Tseex T ET $8 $1 1 AEOA AT A -AOE 18 0111 AAER O#AT OOAI EVUAGEITT AT A |
the United States and the Eur@ A AT 5 Th& FelleBahVision: Legitimacy and levels of governance in the United

States and the European Uniofi3(2001): p. 13Mikhail Filippov, Peter C. Ordeshook, and Olga Shvetsova,

Designing federalism: A theory of seustainable federal institutions(Cambridge University Press, 2004)

Yegee( | £l ATTHh O-ADDPET C OEA %OOI DA AL7) MditenEEhebefyaADIE TichdlODAAAS | AAT
O7EU O0060IT ¢ AIT OAET AGETT AO 11T A 1AOGAT 1T &£ ci OAOITATO EO ETAII
Ei x O 1 EOA xEOE EOQd 4 EPAblicsdndnistralioE2AR)A %001 PAAT 51 ETT8h

Psee& OAT E 3AEEIT Al ZEATTECh $EOE , AOEEAT R AT A "AOOEI T A 2EOO0AAOC.
differentiated integration: interdependence, D1 1 EOEAEUAOQET 1  Jolrdal of\BErapesh Ovblic Odtidy OE T 1 & h

22 no. 6 (2015): pp. 764782+ AOEAOET A (11 UET CAO A1 Afferéntefell itegttfortiithd AT £AT 1T ECh Of
%OOT DAAT 5T EITd | AT U Al AAaubdoéf EGopeaOrdbic FRERINODBE0LIZEAR AAOAS h

2922305 Dirk Leuffen, Berthold Rittberger, and Frank Schimmelfennig, Differentiated Integration: Explaining

Variation in the European Union(Palgrave Macmillan, 2012)Benjamin Leruth and Christopher Lord,

OSEEEAOAT OEAGAA ET OACOAOGEIT EIT OEA %OO1 PAddumasdf EI T4 A AT 1T AADO
European Public Policy22 no. 6 (2015): pp. 754763; Benjamin Leruth and Christopher Lord,Differentiated

Integration in the European Union (Routledge, 2015)ChristopE AO , T OAh O50i PEA 1 O AUOOi PEAe 41 »

AT AT UOEO 1 £ AE AAANA & EkddadPullit Rikcf2Md 6 @015):5p. 788798,
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application and enforcement) stages of the policy cycle in the EUX°In recent years,
this type of EU policy-making process has changed considerably and the emergence
of new modes of policy applicdion and enforcement can be identified. In some
instances, EU policies have become increasingly implemented directly and
autonomously on behalf of the higher level (supranational) administrative actors
with the sole assistance of lower level (national) adnmistrative actors. In other
instances, EU policies remain implemented autonomously by the lower level
administration, but under the oversight of the higher level administration. Finally,
the application and enforcement of EU policies may be shared betweendifferent
levels of territorial administration. Consequently, there exist different organisational
models of EU multilevel administration which reflect the degree of control of the
higher level administration over the process of dayto-day application and

enforcement of common EU policies across Member Stateéjurisdictions.

As pointed out by Herwig Hofmann, the standard distinction between forms of
AEOGEAO OAEOAAOGG 1 O OET AEOAAOG AAT ETEOOOAOQEI]
within the EU context.*®'This standard distinction assumesthat the EU inherited the
OET AEOAAOO AAI ETEOOOAOQEITT ADPDPOI AAE £&EOT I Al
which policies formulated by international organizations (higher level actors) are

subsequently implemented by signatory member states alone (lower level actors),

without any interference from bodies owned by international organizations.'®? This

05ee3 AET 1 OAT h O-ET A OEA OOAT AA %l & OAAI AT O 1M %5 1 Ax EAO A/
Bisee( 1 Al ATTHh O- ADPET C OEA %0OOI DPAALTQAKE7TET EOOOAOEOA ODPAAARS | A
¥2pid., p. 670
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arrangement leaves however a considerable room for maneuver for the member
states (and their administrative agencies) whichmay result in diverging applications
across national jurisdictions.**3Among the circumstances most accentuated in order
01 Agpbl AET O1 AGAT EIiI Pl Al AT OAOEIT AOA OEA 1Al
administrative capacities and political preferences’® 4 EA OET AEOAA DG
administration grants national administration full authority with regard to the
implementation (i.e. application and enforcement) of international (or
supranational) policies. To reducethe possible negative consequences of suchtgpe

of regulatory fragmentation and to bring more harmonization into the

Ei b1 Al AT OAGETT DOI AAOGOh 11 OA OAEOAAOGSG &I 0OI O
established over time.

z

From the outset provided by the Treaty of Rome,the OAEOAAOS6 OUOOAIT T A
administration was established to manage the core areas of European integration,

including competition and internal trade, through supranational institutions such as

the European Commission® Gradually, the different fields of public policy have

developed a range administrative arrangements irbetween pure organisational

see/ 1 EOAO 40AEAR O) i bl Al Al OBRNO] AATARR AilEigrml@usihiehropeBnOE %5 Ci O
governance3, no. 5 (2008): pp. 230.

¥iseenl 1 AT - AOOAT AOT AE AT A - EAEAAT +AARAET Ch O%OOi PAAT EVUAOGEI T

ET OEA &Compasmtve EutdiyedrhPoliticst, no. 4 (2006): pp. 333354 Paolo Graziano and Maarten Peter

Vink, Europeanizaion: New research agendas / edited by Paolo Graziano and Maarten P. \{iBksingstoke:

Palgrave Macmillan, 2007), http://www.loc.gov/catdir/enhancements/fy0662/2006049470-b.html ; Treib,

O0)i i AT AT OET ¢ AT A AI I PIUET C xEOB3 %5 Ci OAOT AT AA 1 6OPOOOE | AAIT
185geeFrancesca Bignami and Sabino Casseskhe Administrative Law of the European Unioywvol. 1 (JSTOR,
2004).
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classify daninant modes of policy implementation in the EU, they are not meant to

be seen as purely centralized or decentralized forms of administrative actiot®’ To

account for this administrative evolution, two sets of arrangements which represent

new organisationalDAOOAOT O 1T £ %5 OAEOAAO6 AAI ET EOOOAC
AEA EEOOO EO Al OET OAOCi OA dFim vhickthigher 1646 OT DA AT
actors (EU administration) work closely with lower level actors (Member-State
administrations) partly bypassing national ministries in the pursuit of public
policies.*®*¥This occurs either because higher level actors need to pool administrative

resources across EU Member States® or because they need support from national
governments*®!In this setting, lower level actors (national administrative apparatus)

PN .- zsA A A

i AU TPAOAOA EEAIOOR AGAT @AANTAOh OAOOGET ¢ AT OE

>\
O\

structures and as parts of a Union administration!®>Under the second hat, national

186SeeHerWig C. H. Hofmann and Alexander H. Turk, EU administrative governancéEdward Elgar Publishing,

2006).
¥see Al AOAT #EEOEh O4EA AAI EI EOOOAOGEOA EI Bl Al AT OAGET T 1 £ %!
El Bl E A Adgdt Chillérfyds in EU Administrative Law. Towardsdntegrated Administration (2009): pp. %34.

Bsee” AT Uh O%dOOI PAAT DPOAI EA AAI ET EOOOAOEIT AQi DEGO} AR HARI 1 4
169.

®5ee- T OOAT wCAAAOC AT A ~AOI A 401 TAAI R 6. AGEI T Al ACAT AEAO EI
driven, commission AOE OAT 1 O Publd Admbiktrtidre &,mo. 4 (2009): pp. 77790, Morten Egeberg,

*AOI A 40i 1T AAI h AT A ques foorderaunravdliogihe Gelatibiishiplbétkiekn the European

#1T 1T T EOOCETT AT A %OOI Bdukal of Edrdadan PulliCRblicgR d B@U5): pp. 608629.

5ee. ETA -8 6A0OI 61 Ah 60711 ETC AAI ET EOOOA GBUMAI ofEdrépea® OAA O OE ¢
Public Policy(2015: pp. &20.

¥lseearle Trondal,Unpacking international organisations: The dynamics of compound bureaucraci¢®xford

University Press, 201Q)

1925eeMorten Egeberg,Multilevel union administration: the tr ansformation of executive politics in Europe

(Springer, 20065 * AOT A 4011 AAI h 031 | AOOEA AGCAT AEAO Ebpear] Al AOCAT O

Integration 33 no. 1 (2011): pp. 334,41 AEAO " AAE AT A %OA 20&Z£EiI ch O. AOxi OEET C
ET %001 b A AiPublicAdminisitatiod 1mo. 3 (2013): pp. 72226
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administrative structures are directly networked with EU institutions and agencies,

yet not via their ministerial superiors as is typical for indirect administration. ***The

trend towards instituting this particular set of organisational arrangement has been
wellAADOOOAA AU OEA EIT AO&AABEdinistedve SybtdEIEEAAOET T 6
OEEO Al 1 OAgOh %5 OAAAAT OOAI EUAAG ACAT AEAO AT A
areas where the administrative powers of the Member States must be pooled to

avoid overconcentration of powers at Union level!®*

On the other hand, national

ACAT AEAO 1T OCAT EUAA AO AOi 680 1 AT COE &EOI T OEAE
OACAOAAA AO AOEI AETI C AiTAEO 1T &£ A™ThB1 OEI AOAI
specific setting constitutes a compromise between functional needs to createnore

regulatory capacity at the EU level in certain areas of public polig and EU Member

3OAOA0OS OAI OAOGAT AA O1I OOAT O&ZAO 11 OA OAOEO Al
agencies and bodie¥® which increasingly exercise administrative functions in the

EU.197

AEA OAATTA EO A OOODPOAT AOE%®ih vihich WigbeD lev®lA AT AAIT E
actors (EU administration) can pursue public policies without including lower level

actors (national administration), although these decisions might be influenced by

193SeeEgeberg,MuItiIeveI union administration: the transformation of executive politics in Européabove, n.193.

Ygee- EAEAT 1 A %OAOOT T h &1 OAAETTI T CU 1 AQS®apdndOm Q&kd)p. %5 AET AT AEA
14.

%SeeCAAAOC AT A 401 T AAI R O7EU 0060ITC Aii OAET AGEIT AOG 1TA 1 AOGA
Ai T ORET AGET 1 AAOI 600 1 AOAI O j AT A Ei x Olaboten(oh4)xBBOE EOQd 4EA AA
%g5ee- | OOAT %CAAAOC AT A *AOI A 401 1TAAI R 6! CAT AEEEAAOGEIT 1T £ OEA
$ 1 OTARM WP Seried(2016) p. 1.

Ysee( AOXEC #8 (8 (1 A& AT h O! CAT AEA OGrARN WPGsErids (200601 DPAAT 2ACc O AOT O
%8gee” AT Uh O6%OOi PAAT DOAI EA AAI ET EOOOAOGEIT AOG A 101 OEI ABAT AAI
166, p.35.
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interests communicated by the member-state administrative apparatus since the
lower level continues to play a significant role in the domestic implementation of
said policies®) 1T OEA OOODPOAT AOEI
position in hierarchi cal structure, a higher level actor holds the authority to impose

decisions on lower level actors and is able to determine polig objectives,

procedures, standards and expectations, but it can neveimplement these policies

i 8q xEAT OEAOA EO A Al AAO AT 1 OOEOOOEI T AI

T Al %O0O0i PABT A

"ATEh AOO 110 1TAAARAOCOAOEI At ftlbws that And dohcépd AT E UA A

of multilevel administration may be of support to elucidate the foundations, internal
distribution of tasks and competences and interadministrative relations between

administrative actors operating within multilevel arrangements.

The differentiated integration (DI) approach has been surrounded by a great degree
of conceptual ambiguity. It does not carry a single name, nor has it a meang even

to those which would be commonly agreed on.?® This approach includes notably

19pid.

Ysee/ 1 EOAO 4O0OAEAR (11 GCAO "REOR AT A ' AOAA &AI ETAOR O-1 AARO

Journal of European Public Polic§4 no. 1 (2007): pp.Z20; Ingeborg Tdmmel and Amy Verdun, Innovative
governance in the European Union: the politics of multilevel policymakind.ynne Rienner Publishers, 2009)

201SeeHerwig C. H. Hofmann, Gerard C. Rowe, and Alexander H. TurkAdministrative law and policy of the

European Union(Oxford University Press, 2011 )p. 11.

22 hid. Of interest, Chiti classifies agencies as a grey zone between two ideal types of EU direct and indirect

I 4

administration. SeeAT AOAT #EEOEh O$AAAT OOAI EOAQCEIT AT A ET OACOAOQEITI

DAOOPAAGEOA 11 oelrépban Bak DourAafinb. A 2@04) Gpp. 402438

*®cee( A1 AT 7AIT T ARA AT A 7EI1EAI 7AT1 ARAR O&I UET ¢ Oi CAOGEAO EI
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such concepts as multispeed Europe, variable geometry Europe, Europa la carte,
or EU concentric circles. As such, around 30 forms of differentiated integration were
identified along three dimensions of time, space and policy content?®® For the
purposes of this chapter, 1 will however rely on the most recent approach to
understand the phenomenon of DI as proposed by Dirk Leuffen, Berthold Rittberger
and Frank Schimmelfennig.?® This approach considers the DI phenomenon as a
three-dimensional configuration of supranational authority within the EU

represented by (i) the level of its centralization, (ii) its functional scope, and (iii) its

territorial extension.?*® The level of centralization accounts for the allocation of
decision-making authority to the central level, the functional scope is determined by
whether the authority is granted over one or more sectors of public policies and the
territorial extension expressesthe aC I Quigdliotdr@l outreach. In particular,

the third dimension of the DI concept provides an added value to the conceptual

framework developed in this chapter since the MLA approach does not capture this

dimension.

Based onthe specific configurations of those three dimensions, one can distinguish
vertical and horizontal differentiation s*° The former refers to the level of

centralization - that is the outreach of the authoritative decision-making at the

Mgeel | AGAT ARO #2z' 300AAR O! AAOACT AEVSAGEA bf CdmMonAViarkeEA OAT OEAOAA
Studies34, no. 2 (1996): pp. 28&95.

25 seel euffen, Rittberger and Schimmelfennig, Differentiated Integration: Explaining Variation in the European
Union (above, n179.

20 pid., p. 8.
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central (EU) level, andits functional scope z that is policy coverage limited to single

or entire range of policies. In terms ofthe | OCAT EOAOEIT 1T Al AAOQECI
ATT1TAAOGAA OF OE Aas GppodSed QAAG BAIOEA O QAT A e ioR T OAT o
European administration. Therefore, this dimension of the DI approach may be

AAAT AA 1T OAOI ADPPET ¢ xEOE OEA -, 1 80lattd®Al AT 60
(horizontal) differentiation refers to the territorial extension and reflects the fact

that many administrative arrangements are not applicable in all EU Member States.

In terms of the nature of the EU administrative system, it manifests the existence of

OAAT ET EOOOAOEOA bpi OOAIT EOGI 6h ET xEEAEh OEAOA
some EU Member States may choose to opbut. Consequently, the concept of
differentiated integration may shed some light on the internal distribution of tasks

and competences andon the territorial applicability of multilevel administrative

arrangements.

4.3. Elements of the organisational design of EU multilevel

administration
Based on insights jointly derived from the concepts of federalism, multilevel
administration and differentiated integration, it is suggested that four specific
institutional elements may influence the organisational design of a given EU
administrative arrangement: 1) its constitutional foundations, ii) the vertical
allocation of administrative tasks and competences therein and iii) the

administrative interrelations between levels, as well as iv) its jurisdictional
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(territorial) outreach. As a result of a specific configuration of the four
abovementioned elements, this chapter proposes to differentiate three formal
models of EU administration, which can be referred to as: ) EU centrifugal
administration, i) EU intervention -based administration, and iii) EU centripetal
administration. Each of those models predicts different configurations of power
balance between the higher and lower level actors pertaining to a given

administrative arrangement.

4.3.1 Constitutional foundations for an EU administrative arrangement

According to the principle of conferral laid down in Article 5 of the TEU, the Union
may act only where relevant competences have been explicitly or implicitly
attribut ed to it. It therefore follows that in order to establish an EU multi-level
system vested with regulatory capacities at the Union level, there must exist a legal
basis in the Treaty permitting supranational intervention in national legal and
administrative orders and legitimizing the involvement of national administration in
such a system. In this respect, two types of constitutional benchmarks authorizing
the creation of such EU multi-level regulatory regimes can be distinguishedwithin

the Treaties?*®

On the one hand, a Treaty legal basis can directly mandate the establishment of an
EU multi-level administrative arrangement and directly attribute to the responsible

unit of Union administration the corresponding competences necessary to pursue its

28 5ee Pieter van Cleynenbreugel, M&et supervision in the European Union: integrated administration in

constitutional context (Martinus Nijhoff Publishers, 2014), p. 80.
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objectives. Specific Treaty provisions like Articles 105 or 126(7) of the TFEU can be
interpreted as anexplicit constitutional mandate to develop supranational regulatory
arrangements. Article 105 of the TFEU empowers the Commission to apply the

5T ET T80 6 @ued O toMmtetdion in relation to individual enterprises

operating across the Single Market through a system of cooperation with national

competition authorities established by the Regulation 1/2003. Article 127(6) of the

TFEU sets a legislative procedre that authorizes the Council to attribute to the ECB
competences to carry out certain tasks related tahe prudential supervision of credit

institutions, which has been operationalized through a system of cooperation with

national competent authorities established by the SSM Regulation.

/T OEA 1T OEAO EAT Ah OEA -felatddAeQdl Babes, Gubi A @AT T O
AgAi b1 A OEA OET OAOT Al i AOEAO Aih&®&bden AT AA
interpreted as entailing an implicit mandate which enablesthe creation of an EU

multi -level administrative arrangement vested with regulatory capacities at the

Union level.?® According to Article 114(1) of the TFEU, Union legislators are

Al T xAOAA &1 OAAT PO OEA 1 AAOGOBOAO &A@ OEA |/
down by law, regulation or administrative action in Member States which have as

OEAEO T AEAAO OEA AOOAAI EOEI AT O AT A £O01 AGET 1
As recognized by the Court, the above legal basis can be used for the creation of
administrative regulatory structures at the Union level insofar as the objectives and

tasks ofthe unit of Union administration in question are closely linked to the subject

299 |bid ., p.114120.
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matter of existing harmonising legislation, and are "likely to facilitate" the
application of the harmonising legislation by supporting it and providing a
framework for its implementation. #° The functioning of the EU multi-level
administration created on the basis of Article 114 of the TFEUs subject however to

constrains imposed by the seA AT 1 AA AN-AGIHTEA S 8

10 EOO Ai OAh OEA O-AOITE AiI AOOET A6 Al AT AEAC
concerning the admissibility of an attribution of discretionary competences to units

of Union administration (notably to EU agencies and bodies) whose creation has not

been explicitly foreseen by the Treatieg(such as EU agencies and bodies created by

means of Union secondary legislation)®*4 EA O- AOT T E $1 A&EET A6 DOl
attribution of powers, especially in cases in which the use of discretion makes

possible the execution of actual economic policy of the Union?**The attribution of

05ee Judgment o2 May 2006, Case €17/04, United Kingdom v. Parliament and Council, "ENISA" [2006ECR
13789, para 44.

A3 RAA %OA0OT T h 0%0OO0T PAAT 1 CAT AEAOG ET  AAAG2IAPMI4041LITERROBDOOET T O AT A
succinct version of the MeronE AT AOOET A EO DPOiT AAAIi U OEA T11 A BOAA AU - AAAI ET A
-AOITTE AT AGOET A j8q POTEEAEOO AAI ACAOGET T T &£ AEOCAOAOGEIT T AOU bIi

control Busuioc, M. (2009). Accountability, control and independence: the case of European agencies. European

Law Journal, 15(5), 59%15.

#2ps noted by the Court, a delegation to a body outside of the Treaty framework involving " discretionary power

implying a wide margin of discretion which may, according to the use wthich is made of it, make possible the
execution of actual economic policy” would imply an illegal transfer of responsibility. SeeJudgment of 13 June
1958, Case 9/56Vieroni & Co., Industrie Metallurgiche, SpA v High Authority of the European @l and Steel
Community EU:C:1958:7p. 150 , page 152.

Apart of this, the Meroni Doctrine sets outa number of institutional principles of procedural nature which must

be observed for any delegation to be considered as legitimate. They include, interlia, the following
requirements: first, a delegating body cannot transfer more decisioamaking authority from that which it has
itself received, or a different type thereof; second, the exercise of the decisiormaking authority by the delegate
body must be subject to the same conditions as those to which it would be subject if the delegating body
exercised them directly, particularly as regards the requirements to state reasons and to publish; third, the
delegating body must take an express decision transfring decision-making authority, which should be
published; fourth, delegation can relate only to clearly defined executive powersthe use of which must be
subject to the supervision of the delegating body; fifth, the delegating body has to retain the right to reconsider
decisions granting delegations of authority, i.e. to decide to withdraw the delegation at any moment in time. See
also Judgment of 26 May 2005, Case-801/02 P Carmine Salvatore Tralli v European Central Bank EU:C:2005:306,
para 43; Judgment of 23 September 1986, Case 5/85 AKZO Chemie BV and AKZO Chemie UK Ltd v Commission
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discretionary powers to define the policy of the Union in a given field is allowed only
to units of Union administration designated for this purpose by the Treaties. A unit
of EU public administration not foreseen by the Treaties may be however
empowered to adopt legally binding measures of an individual scope as long as its
powers are not discretionary, in the sense that the exercise of those powers must
result from the application of a given set of welldefined legal rules to a particular

factual situation (objective criteria). %*®

In the light of those constitutional constraints, the use of direct or indirect Treaty
bases to establish an EU multilevel administrative arrangement vested wih
regulatory capacities at the Union level may entail far reaching institutional
implications regarding the scope and modalities of the exercise of supranational

competences within that administrative system?*

of the European Communities EU:C:1986:328 ,gras 33 and 36; Judgment of 13 June 1958, Case 9/56 Meroni & Co.,
Industrie Metallurgiche, SpA v High Authority of the European Coal and Steel Community EU:C:1958:7, pp. 133,
150151; Judgment of 22 January 20142%0/12 United Kingdom of Great Britain ard Northern Ireland v European
Parliament and Council of the European Union ("Shortselling case") EU:C:2014:18, para 39; Judgment of 23
September 1986, Case 5/85 AKZO Chemie BV and AKZO Chemie UK Ltd v Commission of the European
Communities EU:C:1986:328paras 33 and 36.

35ee Judgment of 22 January 2014,220/12 United Kingdom of Great Britain and Northern Ireland v European

Parliament and Council of the European Union ("Shortselling case") EU:C:2014:18, para 41.

240n those aspects in the context of thecreation of the European System of Financial Supervision (which is the

first EU supranational administrative framework governing financial supervision), see8 #8! 8 41 OOAUhD (o
Regulatory Response After the Credit Crisis: Was Article 114 TFEU the right kgbasis and does the Meroni

$1 AGOET A EETAAO OEA AEEAACEOAT AGO T £ OEA %OOI PAAT " AT EET C
O-AiTTxETC -AOITEQ (i xO0O %3-1! AAT EAi b AOEI A OEA 3EITCIA -A
MerinChai T T h O%5 ! CAT AEAOd Ai A0 OEA -AOITE Ai AGOET A i AEA OAIl
apyn -AOEET #EAIiT1Th O4EA AiD'l‘xAC‘)l’Aic‘) i £# ACAT AEAO Ol AAO OE
on United Kingdom v. Parliament and Council (short-OAT 1 ET ¢q AT A OEA DOl b1 OAA 3EITCIA
European Law Review 39, no. 3 (2014): pp. 38p1 ¢ N OEAAT 1T . EAI 1 AEAAO AT A . AAEO o0

Accountability: The ESMA Judgment and the Meroni Doctrine. Bruges European Economic Research EER)
0APAOO ¢T1rai Yynd jailyvyngs
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4.3.2Vertical allocation of responsibilities between levels in an EU administrative

arrangement
European integration has always been about the transfer of responsibility for the
pursuit of common public policies from the national to the European level. The
division of responsibilities, tasks and competenes between the higher
(supranational) and lower (national) level is the key principle governing federally

215 It

organized polities. implies that the policy mandate, understood as a

combination of responsibility and autonomous decision-making exercised by a

public agent in order to pursue certain public policy goals?®is split between higher

and lower leves T £ CT OAOT T AT O T O AAIET EOOOAOQEITTS8 )1 £
power of government between the center and the regions in such a way that each set

of governmental institutions has a direct impact on the individual citizens and other

I ACAT DPAOOI T O xEOEEIT " Hdvéver ArOfddéral ygkemA whicD A OAT AA 6
are based upon the rule of law, the competence of the central level (higher level

actors) to pursue certain public policy tasks and objectives can only be exercised

when there existsa legal basis to do so. In this sense, allocating the competences

between both levels is considered as means to constitutionally define the power

balance between thehigher (central) and lower (peripheral) levels of government

and administration.

Mgeer AAT &OAT AT EO | OAAOOh O40AEODi. AA AOTEO AT 1 OOEOOOGETTIT Al 00!
5eer AEOA ' OAT hof helgibldal fiahclicdsid on central banks independence and mandate : cases
I £ OEA 53 &AARh OEA thédls! CEA2EIOEA "1 %é |, , -

27seeGeoffrey SawerModern federalism(Carlton, Vic.: Pitman, 1976)
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different contexts, they are not equivalent, but rather constitute two sides of the
same coin. While power refers to the capability of a public actor (e.g. government,
administrative authority) to pursue public policies, the notion of competence refers
to the reasons and limits to apply powers?® As a consequence, there may exist
multilevel structures which favor either higher or lower level actors in terms of

power balance, also providing checks and balances for the authority migration,

either upwards or downwards.

4. 3.3 Administrative interactions between levels in an EU administrative

arrangement

Thenotil T T &£ O1 AOAT 6 OAZEAOCO O1 OEA AQEOOAT AA

sets of administrative units with their own rules, apparatus, and financial
resources®*® As the EU administration has evolved beyond the architecture of the
modern state, a higher(Union) level of administration is built upon existing national

structures by adding the administrative capacities of EU institutions, agencies or
bodies*° While the EU administration has often been referred to asa powerful

Eurocratic machinery in national political debates, existing research has drawn a

more nuanced picture and emphasized the interrelations and power sharing

“®seeArthOO " AT U AT A #EOEOOET A :Eiil AOh O4EA %580 Ai i DAOAT AAO4

O U O Oldvingsréviews in European governancéol. 5, No. 1 (2010)

see4 OT T AAT AT A " AOAOR O#i 1 AADPOOAI EUET ¢ OEA %OOi PAAT
OEA %0OOiI PAAT AAI ET EOOOAOEOA OUOOAI & j AAT OAR 18 i q
05ee” AT UR O%OOTI PAAT DPOAI EA AAI ET EOOOAOGEIT AO A i 01 OEI AOAI

166.
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between European and national bureaucracie$?}In particular, due to the lack of the

AOI T U ETAAPAT AAT O 1T OCAT EOAOET T AT OOOOAOOC
national and European administrative apparatus®*? This necessarily implies that the

pursuit of administrative tasks conferred upon the Union is carried out in a close
cooperation among higher level bureaucrats based in EU institutions, agencies and

bodies and their lower level equivalents in national ministries or agencies?®

. AGET T Al DOAI EA AAI ET EOOCOAOQEIT T | soveicigniy] © OOOOE
there cannot be any Europearpolicy since there is no community competence in this

A O KAThi8 paradoxical mix of independence and interdependence raises a delicate
guestion concerning the modes of the interactions between higher and lower level

actors in terms of the ability of the former to steer the application and enforcement

of supranational public policies by the latter. In this context, Article 4 of the TFEU

obliges the Union and the Member States to cooperate sincerely and assist gac

other when carrying out tasks which flow from the Treaties. This also applies to
interactions between the higher Union level and the lower Member State level

administrations. In addition, in some policy areas the duty to cooperate loyally is

further backed by powers allowingthe Union-level to impose coercive measures in

221,

Ibid.
*?see7i1 1 ACAT ¢ 7AOO0AT Oh O :Metkdbéndnbyet@dA & GAET Ei Ob | Al ET EOOOAOGEIT T Al e
Europaische Integration(Springer, 2003), pp. 353383

223See(:hristoph Knill, The Europeanisation of national administrations: Patterns of institutional change and

persistence(Cambridge University Press, 2001 CAAAOC AT A 40i T AAi h O! CAT AEAEAAOGEIT i &
Administration: ConneAOET ¢ OEA $19908 | AAT OAR 1 8
224 seeMichel Mangenot, Gérard Druesne, and Claude WiselerPublic Administrations and Services of General

Interest: What kind of Europeanisation{European Institute of Public Administration Maastricht, 2005), p. 4.
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case of nonrcompliance by the national level (such as instructions or

conditionality). #*°

4.3.4 Jurisdictional outreach of an EU administrative arrangement

The EU administration usually operates and is managed on the basis of European
principles, rules and regulations uniformly enforced across the Member State$® In
certain cases, there may howevebe a situation in which the jurisdiction of a new
supranational regulatory administrative framework applies to fewer than 28 EU
Member States. Such a state of affairs can be described as EU differentiated
integration. This encapsulates a tension between two diverging moves: unity and
differentiation. The first reflects the reinforcement of the administrative capacity of
the EU as a whole, and the secondthe creation of administrative arrangements
applicable to a subset of EU Member States only (i.e. euro area Member States). As a
result, the administrative structures of all Member States do not participate
simultaneously in all components of EU administrative machinery. The ceexistence
of different administrative disciplines covering different sets of EU Member States
may raise uneasy legal issues in the future. In particular, different EU capacities
available within corresponding administrative arrangements are likely to develop

different administrative practices, techniques, regulatory strategies and

5eeOA '8 (AEAAOAAAOR O3 O00OAOOO0EI ¢ OEA %OOi DAdél AAI ET EOOO/
AAIT ET E O OddrAaDdE European Public Policg§ no. 5 (2011): pp. 7QF27.

’5ee& OAT AEOAT #AOAT 1T Ah O#EOEI OAOOE ARBublic MEnayen@t Rorusd O1T DAAT  AAI|
(1999)
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accountability instruments.??’ Importantly, this raises a question of appropriate
balance between the unty and differentiation of the EU administrative system as a
xET 1T Ah ETAI OAET ¢ OEA OIi ETEI Oi AACOAA

smooth and robust operation.??®

4.4. Organisational models of EU multilevel administration

4.4.1EU centrifugal administration

This organisational pattern can be described as an EU administrative arrangement,
in which the distribution of responsibilities between the higher and lower levels in a
certain area of public policies leans towards Member State administration rather
than towards the Union one. Conceptually, it can be classified as the closest
equivalent to the traditional design of EU multilevel regimes, in which the higher
level (supranational) actor formulates public policies applicable within them and the
lower level (national) actors are responsible for their decentralized implementation
(application and enforcement). In administrative sciences scholarship,this is known
AO OEA OET OAOCIT OGAOT I Al OAI %001 PAAT

AAT ET EOBOAOQEIT 68

1 8

AAI

ET EO¢

seel OOEOO " AT UR O0%0Oi PAAT DOAI EA AAI BT EAGGOMOEG GATA OEGA (1 204 1 OFH 8AF

The Palgrave handbook of the European administrative syste@pringer, 2015), pp. Z47.
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This administrative arrangement is faced with inherent centrifugal pressures and

dilemmas at the lower level**x EEAE AOA OA& AAOGAA ET A OUO
ADAOO 1 AT AARO OOAOAOh O1T OEA DPIET O xEAOA OE.
In organisational terms, higher level actors are vested with power to formulate
ATiiTTh OOODOAT AOGEI T Al 6 POAT EA DIl EAEAO EI
is rather weak. They have limited possibilities to formally steer the implementation

of these policies by lower (national) level actors since direct application and
enforcement remains the responsibility of the latter. They may however use

persuasive techniques such as issuing guidance, application guides, canunications

and other soft law instruments to steer the behaviour of the lower level actors, who

retain core decision-making powers characteristic to a particular public policy field.

4EAU AT ET U OAAI ET EOOOAOEOA O1 OAOAmtesla@Us AO
the possibilities of the higher level (the Union) administration to control how

specific public policies are implemented by the lower level (state) administration are

1 Eil EOAA8 2A0EAO OEAT 1 PbAOAOEI ¢ EIT Ol OOEA/
themselves in more peerto-peer inter-administrative relationships vis-a-vis higher

level actors.

5ee4 OT T AAT h 60 0OAI EDERAMWBIOEOBRAAOCBTEIT & j AAT OAR 18 yy
Plsee2 8 $ATEAT +AT AT AT R O OGEI 6 Oi Makiy®listory: EubopearOidelyatbn E OU 1 £ %6
and Institutional Change at Fifty 8 (2007): p. 51
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To promote compliance with supranational policies, higher level actors are likely to

binding ordinances and operational rules for national administrations. Since higher
I AGAT AAOI 066 DI OOEAEI EOEAO O1 AAI DO OAT I T AT/
they will take a more pragmatic and informal orientation, leaving room for

bargaining in light of individual circumstances. %*3

4.4.2 EU intervention-basedadministration

This organisational pattern can be described as an EU administrative arrangement in
which the distribution of responsibilities between the higher and lower level actors
in a certain area of public policies is relatively balanced. At its discretionUnion level
administration may however unilaterally shift the power balance towards the higher
level by assuming direct application and/or enforcement in emergency situations,
especially where any ofthe elements of national implementation fails.?** It does not
have an equivalentamongst the types of EU multilevel administration distinguished
by administrative science scholarship, thus the closest conceptual equivalent would

constOOOA A OEAO AAOxAAT OEA OET OAOCT OAOT I AT OA

“’seet EOEOOT PE +1 EI 1 AT A 30APEAT ' O EOh The Faigiave BabdGAGE OA OOUI AO
the European Administrative SystenfSpringer, 2015), pp. 93107
233 14;

Ibid.

cee3 AET 1 OAT R O-ETA OEA OOAT AA %l &£ OAAI AT O 118 %5 1 Ax EAO AAAI
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administration. > This study proposes 01 OAZEZAO O1 EO -Baded OEA O

%OOT DAAT AAI"RT1 EOOOAOQEI T 468

In organisational terms, higher level administration retains power to formulate

T TN ~ “ oA

ATiii1TTh OOBDOAT ABEIT I

Al 6 PpOAT EA Pil1EAEAO EI
systemic position is rather moderately strong. The higher level has limited

possibilities to steer the implementation of these policies by lower (national) level

AAT ET EOOO

Au T AATO T &£# AEOAAO AITO

>
O
m\

@)

Ol OAOAECT Ouo AO OEA AI AT AOEIT O T &£ w5 - Al AAC
administrative intervention by th e Union regarding the waysin which specific public

policies are carried out by means of binding instructions or procedural regulations.

AEA S5TEIT60 EI OAOOAT ET ¢ atheriadvapsarlalAntéradiidh AE A OA
patterns, whereas their consensuh relations with lower level actors will be
predominantly mediating in nature. 2’ At the highest level of escalation, there will be

Al 01 O1 OAIl AtheCE EICERRD TIOAGOAA O AAI ET EOOOAOQET T 60
would tip the equilibrium of powers wit hin the regime in favor of the high level

actor.

*gee” AT Uh O%nOOI PAAT DPOAI EA AAI ET EOOOAOGEIT AO A | 01 OEI AOAI
166.

Z5This is inspired by the contribution of Pierre Schammo who coined this notion to capture the scope of the

%3-1860 OOPAOOEOI OU DI xA0O0O8 ! AvAdediodel daytodiby sip&rvisioidontitidsT ET OA OO,
to rest with Member State authorities, but the ESAs are able to monitor the actions of competent authorities and

EAZ 1T AAAOOAOU ET OAOOAT A ET OEAEO AAOEOEOEA (Piedd SBhad@mAADOET 1 Al
O %5 -H-Pay Supervision or Intervention-based Supervision: Which Way Forward for the European System of

&ET AT AEAT 303BrdJourial0H Eghl Stades2 no. 4 (2012): pp. 7Z¥97.

#seeq OAT O OAT 7AAOAAT h O0AOOGEOGOAT AA I &£ 1TAGEITAI Pii1EAU O0OUI
Convergence or diversity1995): pp. 338372 Knill, The Europeanisation of national administrations: Patterns of

institutional change and persistencdabove, n.223.
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4.4.3EU centripetal multilevel administration

This organisational pattern can be described as an arrangement in which the

distribution of responsibilities between the higher and lower level in a certain area of

public policies leans towards the Union administration rather than towards the

-AT AAO 3 OAOA 08 Beantbé tladsiien@dah lextcapton tE the traditional

design of EU multilevel regimes, in which the higher level (supranational) actor

formulates public policies and the lower level (national) actors are responsible for

their decentralized implementation (application and enforcement).?*® In this case,

the higher level (the Union) is heavily involved in both the formulation and

implementation of public policies across EU Member States. In administrative

sciences scholarshipthis EO ET 1T x1T AO OEA %O0ODPAAT AGHKRI EEAEOOO,
0 OEA Ow5 AE OAROThisA drhrigdmérd GOohabegterized sy a

tendency totipthe ET OAOT A1l BT xAO AAlI AT AA OI xAOAO OEA 51
autonomy of the EU Member State$administrative structures in a longer term.?*°

In organisational terms, the systemic position of the higher level administration is

000i T cs8 )0 EAO 110 171U PixAO O & Oi 61 AOGA A
in a given policy area, but also to apply and enforce these policies direfit or to

formally steer their implementation by lower (national) level administration by

means of binding instructions and procedural regulation. Lower level actors are

Brora long time the Union level was expected to be involved in only certain areas of public policies such as EU

competition policies.

295ee" AT Uh O0%0OO0T PAAT DOAI EA AAI ET EOOOAOGEIT AO A | 61 6EI AGAT AAi
168.
0gee+ Al AT AT h 6" OEI O 61 1 A0Oe 4EA 28DOAAEI EOU 1T &£ %5 AAAAOAI EOI &
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expected to assist higher level actors in the exercise of their tasks and competences
and have limited autonomous decision-making powers. They find themselves in a
rather subordinated and auxiliary position vis-a-vis higher level actors. In this
context, the principles of direct effect and primacy of the Union law set aside the
principle of respect for national constitutional/administrative identity and full

national administrative autonomy. ?**

To promote compliance with supranational policies, higher level actors tend to rely

on their own resources andto AAT DO OEA OAT £l OAdppraach A ET EO
They do so by adopting sectorspecific ordinances (regulations) for national
administrative structures and operational rules on how to perform particular tasks

within the multi -level system®*4 EAOA 1T OAET AT AAO 1 AU ET Al OAA
binding or non-binding rules that about administrative functions, structure,

I OCATEUAOETI T h DOAAOEAAO AT A AARAEAOGEIT 606 10
realizing policy goals whose implementation entails adaptations of domestic

AAT ET EOCGDABCE O 8xA0 1 AOGAT AAOI OO OAOGAET O
as the emanations of EU Member States, they are also deployed at higher level

AAOT 006 AEODPI OAI ET DOOOOEO 1T £# ObAAEALZEA DOA

the shadow of hierarchy, which however does not necessarily entail that higher level

lsee( AEAAOAAAOR O300OAOOO0ET C OEA %0OOI DPAAT A& ETI EOOOAOEOA Of
AAT ET EOOOAOELNG, 720 AAT OAR 1 8

25ee+T EI T AT A ' Ol EORh O! AT ET EOOOAOGEBR OOUI AO 1T £ %5 ET OOEODOOI
35ee( AEAAOAAAROR O3 O0OOAOO0OET ¢ OEA %OOI PAAT AddETI EOOOAOEOA Of
AAT ET EOOOAOED] H718.AAT OAR 1 8

24 bid., p. 712.
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actors do not use other interaction techniques in inter-administrative relation s other

than command and control, such as persuasion.

Organisational

Main features
model

Operational primacy of higher (EU) level
administration over lower (national) level
administration in terms of supranational policies
implementation across participating EU Member
States

EU centripetal
administration

Operational primacy of lower (national) level
administration ~ over  higher (EU) level
administration in terms of supranational policies
implementation across participating EU Member
States

EU centrifugal
administration

Operational primacy of lower level administration
over higher level administration in terms of
supranational policies implementation across
participating EU Member States, which can be
changed by unilateral action of the latter in
particular circumstances.

EU intervention -
based
administration

Conceptual
equivalents

Gupranational
European

AAT ET E O,CRU/
direct

administration

Orifergovernmental
European

AAT ET EOQOO!/
indirect
administration

between
Gupranational
European

AAT ET EO G/
OE1 OAOCT 06/
European

AAT ET EOOO!

Figure 5 Analytical tools for the inquiry on the organisational design of the SSM
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CHAPTER o
Operation al design of EU multilevel
administration

5.1. Introductory remarks

This dissertation deems the operational design of a given EU multilevel
administrative arrangement to be the second structural condition which influences
OEA 11 xAO silikelihdod toAcdnpiy vith the policy preferences and
objectives of the higher level actor pertaining to that arrangement. This structural
condition i s primarily related to the functioning of internal mechanisms designed to
address possibly conflicting preferences and objectives of both actorsUnder the
assumptions of the Enforcement hypothesis, the operational design of a given
multilevel regime should provide credible capacity for the higher level actord O A1
over the lower level actord © AAOQOET T O ET 1 OA An® fotmal top-1
bottom compliance expectation. On the other hand, the Management Hypothesis
assets that operational degijn of a given multilevel regime should ensure credible
cooperation capacity between the higher and lower level actorsin order positively

influence the formal top -down compliance expectation

Against this backdrop, the purpose of this chapter is to explainwhy the Principal-
Agent approach is a suitable analytical framework to study internal mechanisms
designed to address possibly conflicting preferences and objectives dietween the
higher level (the principal) and lower level (the actor) actors operating in a
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multilevel context. This exercise is necessary to proceed to the second step in the
testing of the Enforcement and Management hypotheses in respect to the

subsystems of SSM Direct and Indirect Supervision conducted in chapter six.

5.2. The Principal -Agent perspective on top -bottom compliance

This sedion advocates that the Principal-Agent framework, which is an analytical
device for the application of the agency theory?**is a suitable approach to conduct
the analysis of two following operational aspects of multilevel administrative
arrangements the capacity for the higher level actor control over the lower level
actor, and the capacity for cooperation between them. It starts with the presentation
of the origins and assumptions of the agency theory, and ofwo different Principal-
Agent perspectives (11.4.2). Subsequently, it reviews the applications of Principal-
Agent models to the analysis of politico-administrative phenomena in national,

supranational and international contexts (11.4.3).

5.2.10rigins
The foundations of the agency theory arelinked to the emergence of the school of

Ol Ax ET OOE 000 E Thiddchodliak & dirdctdsgdiase to the inability to

recognize the importance of the structural (or institutional) context for economic

Y0 EO Al 0 OAEAOOAA 61 AOG OEA OAAI ACAOGEI1T OEAI OU68

#42EA OAOI O1 Ax Ei BRAGOHOOEOT Ai ERAAT AU Olivér E.QvAli@msanENlarkétA | OT T h  OAA
and Hierarchies: A study in the Economics of Internal OrganizatiofNew York: Free Press, 1975pliver E.

WEI T EATOITh &' ATiIPAOEOIT 1T £ Al OAOT loGrkalohinstBidn@ brd AEAOC O1T AAT T 1
Theoretical Economics (JITE)/Zeitschrift fiir die gesamte Staatswissenschéf®90): pp. 6271 In addition to the

agency theory, the school consits of three other branches: transaction costs theory, property rights theory and

public choice theory. These strands are however not in the analytical focus of this study. In political science,

PDOAI EA AET EAA OEAT OU EAO Adhpkdach ha BrihifiZedtheAniporncDEET 6§ OAOQEI T Al EO
institutions.
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activity by traditional neoclassical economic accounts®®’ In essence, new

institutional economics rests on two pillars: (i) any activity (whenever economic,
political, professional or private) of actors operating in a given setting is informed by
OAT 01 AAAT &Barich however is not openended, but (ii) constrained by a
specific institutional context. ?*° By virtue of these basic assumptions, the new
institutional economics school has become an interdisciplinary academic
powerhouse combining economics, law, organization theory, political science,
sociology and anthropology to understand social, political and commercial
institutions. °° The economic accounts of the agency theory typically explore the
relations between company management and its shareholders, bgteen managers
and workers, between retailers and suppliers, between acquisition and diversification

strategies or between ownership and financing structures>*

Although originally developed to explain economic phenomena, the analytical tools

N A

offered by the agencytheory x AOA O1T AEOEAIG OA UA Ul AKKOBRAICE OET 1

47 The roots for neoclassical economics accounts can be traced back to the works of Adam Smith and David

Ricardo.Sed AAI 31 EOEh O&!1 )1 NOEOU EI 61 OEA . AOOOA ;hdvih #ADOOAO |

Ricardo, On the principles of political economy, and taxationJohn Murray, 1821)

4 EAEO OAOEIT Al EOU EO OAiI O1 AAAG AAAAOOA 1 £ AAAT I PAT UETC O
EOI AT AAOGEIT AO OET OAT AAAT U @di@iEA. Bishdn AdninBi@ative behadior 1 ET EOAAT U

(Simon and Schuster, 2013)

0 AOAO +1 AET AEOOEI COEOEAO AAOxAAT OEA AAAECOI O1T A Ai1 OOO0OA

behaviour) and institutional arrangements (specific guidelines designed by partners to facilitate particular

interactions), see0 AOAO '8 +1 AETh 0. Ax EIT. Ore@&sSidcdefinifoh of hdd i1 11 1 EAOS
ET OOEOOOEI T O AO Oorh| IrstiutidnsEnsitidnal Charigdahdiecaddinke performancgabove,
n. 159)

201t has developed into three main branches: transaction cost theory, property rights theory and already

mentioned agency theory.
251

O A O Eakadénty of management review4 no. 1 (1989): pp. X774.
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restricted to the economic domain.’®?> As noted by Terry Moe, there were no
impediments to apply them to explore the intricacies of politico-administrative

relations:

O$ Al T AOA QE Aeashylviewe® ibPRridcipdt-Apent terms. Citizens are
principals, politicians are their agents. Politicians are principals, bureaucrats
are their agents. Bureaucratic superiors are principals, bureaucratic
subordinates are their agents. The whole of polis is therefore structured by a
chain of Principal-Agent relationships, from citizen to politician, from
politician to bureaucratic superior, from bureaucratic superior to bureaucratic

subordinate and on down the hierarchy of government to the loweksvel

bureaucrats who actually deliver the services directly to the citizer®>

In the realm of political science, the usefulness ofthe agency theory has been
recognized as early as in the midl980s when a growing number of rational choice
scholars started todraw fruitful analytical tools #** derived from the new institutional

economics to the study of political phenomena®”® It has become widely known as
new institutionalism in rational choice theory , or in simpler terms, as rational choice

institutionalism.

#2geeJonas Tallberg European governancand supranational institutions: making states comply(Routledge,

2004), p. 17.
35ee4 AOOU -8 -1 AR O4EA 1 Ax Adkiichnijolrsaobpoliticat sdiefre(#oB4f ppABE T 1 6 h
777, pp. 765766.

%43uch as the importance of property rights, rentseeking, and transactions costs to the operation and

development of political institutions.

#5gee, in particular, the contributionsof 4 AOOU -8 -1 Ah O4EA 1 Ax AndelichnijoureaR O 1 £ T OCAT E
of political science(1984): pp. 739777 and" AOOU 28 7AET CAOO AT A 7EIT1EAI *8 -AOOEAI I I
organization of Congress] Oh xEU 1 ACEOI AOGOOAOh 1 EEA JaEEMlofblitcAiOA 11 O T OCAT EU

Economy96, no. 1 (1988): pp. 13263
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Similarly to other forms of institutional analysis, rational choice institutionalism
strives to provide answers to two fundamental inquiries: how thestructures in which
actors operate shape their political, economic and social behaviour, and these
structures originate, persist and change. In particular, the Principal-Agent
framework addresses the consequences of complexities of political, economic and
societal realities from a specific angle: notwithstanding an increasingly specialized
world, an individual actor (the so-called Qrincipal @, who lacks specific resources,
can still achieve its objectives whenit concludes an agreement (the secalled
© dencyd or Qlelegation contractd with another actor with specific know-how (the
so-called Ggentd who is made responsible for the pursuit of specific tasks in order

fulfill the objectives of the principal .>°

Such a contractual relation is however far from unproblematic since the transfer of
certain responsibilities to the agent may not only imply benefits, but also costs for
the principal. These costs may be produced by a divergence in preferences regarding
the carry-out of these responsibilities and information asymmetry between the
principal and its agent®’ The principal cannot control completely all actions
undertaken by the agent in the fulfilment of responsibilities under the agency

contract since too strict control is costly and may undo the benefits of that

®r 60 Agbi AETAA AU 21 AAOEAE +EAxEAO AT A - AOEAx - A#OAAET Oh O
those with the talenOh  OOAET ET ¢h AT A ET BIREder&lKieviet and Math& D. G1¢CAbbinss 3 A A

The logic of delegatior(University of Chicago Press, 1991p. 24.

®’sees A1 OAO@ AT A ' AOEAAT OAT h O4EA 0OET AEPAI TCAT O -1 AAI AT A
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transfer.®® This adds a layer of uncertainty b the position of the principal who
cannot gaugewhether its agent undertakes only such actions which are in line with

its preferences®® The state of uncertainty is additionally inflected by an inherently
incomplete nature of their contract. %*°

5.2.2 Assumptions

As already highlighted, the ACAT AU OEAT oU AAAT O xEO

o
ET AEOEAOAT AADPAT AO 1% or, dardispekificAIf ivliere bnaactol 1T OEA 06

(the principal) engages another actor (the agent) to carry out a task orits behalf.?®?

In doing so, they conclude a more or less formalizedagency contract®® of a fiduciary
nature.?®* Transferring, or delegating the responsibility by the principal to the agent

to autonomously carry out certain tasks is the core constitutive feature of a

%8 These uneasy dynamics were famously the ob@ of inquiry in the Hegelian dialectical analysis of relations

between the master and servant. The master is not able to control completely the servant while in the same time
remains dependent on the services of the latter, se&eorg Wilhelm Friedrich Hegel, Enzyklopadie der

philosophischen Wissenschaften im Grundrisse (1830)feiner Verlag, 1991)par. 433435.

ZIns famously noted by Ludwig von Mises, the uncertainty of the future is already implied in the very notion of

action. That man acts and that the future is uncertain are by no means two independent matters. They are only
two different modes of establishing one thing. SeeLudwig von Mises,Human action: A treatise on economics

(Fox&Wilkes, 1966) chapter six.

%9 according to Olivier Williamson, all contracts are invariably incomplete since it would be impossible or imply

very high costs to spell out explicitly all the specificities of precise obligations of all the parties throughout the
period of the contract. See Oliver E. Williamson, The economic institutions of capitalism(Simon and Schuster,

1985)

#1geeRichard J. Zeckhauser and John W. PratBrincipals and agnts: The structure of busines§Harvard

Business School Press Boston, 198%) 2.

04

2 AAi OAET ¢ Oi 30APEAT 21 068 AAI AAOAOGAA & Oi 61 Ah EO EO A OAI A

of these, designated the agent, acts on behalf of or as répA OAT OAOEOA £ O OEAStepbdi AOh OEA DOET

21 OORh O4EA AAI 11 iQE A EGE DIOED AlEmeMingiohnBtbrioRit Helidh8 no. 2 (1973):

pp. 134139 p.134.

*®seeEisenfA OAORh O! CAT AU OEAT OUq !'1 ABPAOOI AT O AT A OAOEAxE
®see EAT Ai 1T AT EAI -AEIT AR DgxACRT BaAdl AEEEADAEAOR OAl AOEI

European Union Politics2, no. 1 (2001): pp. 10322
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Principal-Agent relationship.?®® In line with its rational choice origin, the main

266

assumption is that the principal z a rationally bounded actor=>° z decides to enter

into such an agreement for efficiency (selwelfare maximizing) reasons since it
expects that the agent is ikely to achieve better outcomes than the principal would

iT EOO 1 x18 4EEO EO E1T AAAT OAAT AA O1 OEA

actor.

However, the principal cannot be sure that its autonomous agent actually achieves
the expected outcomesbecausethe agent may minimize the effort it exerts when
DOOOOET ¢ OEA b Oé&and Mmaybasd pudue Esl o @tfoiially@riven
interests which may not be fully aligned with those of its principal.?®’ In this context,

268

the agent is considered to & an opportunist,” and may even go as far as to engage

PN PR

D (

OAAEAOGEI OO0 EI xAUO ETEiI EAAT °*Bifit Oksidersbad A £A OAT

such a course of action will producemore self-welfare than following the preferences
of its principal. These uneasy dynamics between the principal and the agent are

further aggravated by the already mentionedinformation asymmetry and essential

*®see$ AOOAT '8 (AxEET Oh $AOEA 18 , AEAR $ATEAI ,8 .EAIOII

Ao

international organizations and Principal-CAT O OEAT OU6h AAEOAA AU $A00AT '8 (AxEE

Nielson et al., in Delegation and agency in international organizationgCambridge University Press, 2006), pp. 3

38.

%6 Bounded rationality expresses the institutionalist approach to rational choice. It recognizes that decisions of

rational actors are constrained (bounded) by a number of factors, such as their cognitive limitations or notably

structures of the environment in which they operate. See, forexamples Ci 0 ACAT T h 6" 1 61 AAA OAOQEI 1

ET OOE OO Omhé Hvdlutioh 6f IEdofomic Institutions: A Critical Reader, Edward Elg&2007): pp. 133

®’See( AxEET O AO Al 8h O$AI ACAOEIT O1 AAO AT ACAEQAT OOABAIVAUET O,

(above, n. 364) p. 8.
268

47.
269

SeeWilliamson, Markets and Hierardies: A study in the Economics of Internal Organizatiotfabove, n.246), p.

Organization 51 no. 01 (1997): pp. 99134
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incompleteness of their contact which may provide the agentswith incentives to use

the informational and contractual gaps to pursue own preference$’®

Consequently, the principal is faced with the problem of how to ensure that the

agentOAEAO Al 1 OEA A£&EI 00 O OdnlmdkdsOnlyGie DOET AE
an action which follows its preferencesand interests in a situation, where the agent

knows more about its own preferences and interests than its principaf’* Such

ET £ Oi ACET T AT AAOAT OACA 11 OEA ACAT1 6060 OEAA
asymmetric position and may contribute to @gency slackd which occurs when the

agent acts opportunistically and takes independent actions which are undesired by

the principal. 2"

Thereby, the question of instituting dedicated mechanismsto incentivize the agent

to maximize their efforts in pursuing the POET AEDPAI 8O0 ACAT AA AT A

>
To

possibly heterogeneous preferencesonstitutes the overwhelming analytical focus of
Principal-Agent research The most of Principal-Agent accounts treat incentive
incompatibility between the principal and the agent as @n inherent feature of their
contracting relationships@?’® The challenge is to put in place such safeguardsvhich

would provide incentives for the agent to proactively pursue OEA DOET AEDAIT 6 ¢

219 seeFabrizio Gilardi, Principal-agent models go to Europe: Independent regulatoagencies as ultimate step of

delegation,ECPR General Conference, Canterbury (UK) (Citeseer, 2001)

Mgee2 | OOR O4EA AAiITT 1 EA OEAT OU 1T &£ ACBRDAWRY At A EB O&AGOE 81 Al B0 D OT
EAUAOA AT A 1TAe®AlIGoOrAaldE dcdh@nic§1879): pp. 7491
seeqai i $A1 OAGGB AT A *i1 EAT 1 AOE A Aifatodsioffthe Brindip@ ghgehtdBddlEn T 8 5 OA AT A

300AUET ¢ OEA %OO1T PAAT 571 EIT8h AAEOA AnheRrincipalirdentddel B O AT A * 1T EA
the European Union(Cham: Springer International Publishing, 2017), pp.434; D. Roderick Kiewiet and Mathew

D. McCubbins, The logic of de¢gation (University of Chicago Press, 1991)

Pseea ET 1 AOG *8 $11AUOR O- Ai ARO OOAOGAOG AT A tsGremktheéOi DAAT #1111 EOO
AAT 111 EAO 1 /£ Jdudaldk EubbpeArdPhblid PBlicy, no. 4 (2000): pp. 532553
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objectives and to align its preferences with those of the principal®* and thereby

- s . L oA N

| ET Eil EUA OEA bPi OOEAEI EOU | Z”PACAT AU 11060 11

() The @onservatived 0 O E-AgAriE@iddective

The traditional and conservative perspective on Principal-Agent relations seesthe
ACAT 6 ABI GAA ®OAD A A REvhois apBr®ptirsué déiriodndagendas
at the expense of the principal. Thesolution for this problem lies in the construction
of adequate control mechanisms by the principal over the agent. 4 EA ACAT 08 0
AOOTT1Tiu AT A OEA DPOET AEPAI 6O Ai1001T1 A
coin. Through the use of those mechanisms the principal is expected to carry out
regular complianceAEAAEO 11 OEA ACATiMposd sabchoosmheni AT AA
OEA ACAT 060 OOAT OCOAOQOEII EAO AAcled AAOQA;
congressional school of dominancé’’ takes Principal-Agent-inspired thought to its

outermost possible reaches and insists on setting up of a range of sophisticated
monitoring devices, which include the development of ex anteand ex postcontrol

procedures by the principal?’® In this sense, the traditional Principal-Agent

approach perceives the transfer of the responsibilities to the agent by the principal

" seeJeanJacques Laffont and David Martimort, The theory of incentives: the principahgent model(Princeton

university press, 2009)

2’5 geeWilliamson, Markets and Hierarchies: A study in the Economics of Internal Organizatioabove, n.246).

see/ | EOAO %8 T7EI T EAI O 1T h OMamageriabadddiedsion ecoddmia4m® D(1RIPHPOE A 08 h
977107

"' This school focuses on the functioning and role of institutions in the US Congress. Among its prominent

representatives one can place Kenneth Shepsle, Roderick Kiewiet, Matthew McCubbins, Barry&Wgast, Roger

Noll, Thomas Schwartz, William Marschall and Talbot Page.

2’8 seeMark A. Pollack, The engines of European integration: delegation, agency, angeada setting in the EU

(OUP Oxford, 2003), p. 27.

111



AT A OEA AOOOOAT A I £# OEA DOEisAs Aidhdae AT T OOI |
inextricably linked to each other.?”®

On the one hand, the purpose ofthe ex-ante proceduresis to make the expected

course of action clearer to the agent bydefining the scope and modalities of the

agency (framing agreement) The ex-ante procedures may also fix general

performance expectations applicable procedural requirements to goven decision-

making in situations where the agency contract is insufficiently specified as well

provide rulebooks and manuals which the agents is expected tdollow. The ex-ante

safeguards may be more or less restrictive and modified in response to the

occurrence of agency loss by the principal or (also) by the third party like judicial or

AAI ET EOOOAOEOA AOOEI OEOU8 30AE 1 EIi EOAOCEIT O Al
flexibility and comprehensiveness of action?®® This, in turn, may diminish the

A C Adlogfall capacity to achieve better outcomes within the agency contact.

On the other hand, installing the ex-post procedures allows the principal to oversee
OEA ACAT O6ffom A Baeki&bddoking perspective. They contribute to the

reduction of thA ET & Of AOETT AOUI I AOQdd wdll bs infuenke DOET AED

5eeDelrAO@ AT A ' AOEAAT OAT R O6)1 601 ADAOE kAgeht Mod@lin Shutlyihg theE | EOAOET T O |
%001 PAAT 5T EMD:BTH AREOAKDOAS OAT AT A 0AO ,algohalEd&of02ACcOi AOT OU A
AAT ATAET C ACAT AU AOOT 1 Gdveinank®0ino EBi(20&)0d.Ad9g520A1 1 OO 1 & h

#0gee, notably- AOEAx $8 - A#OAAET O AT A 4A1 AT 6 0ACAdongeds: OEAT OU 1T &£ Al l

Structure and policyVol. 409 Yy paqn oi 11 AAER O$Al ACAOGEI T h ACAT Auh AT A ACAT A/
Comi O1 EQUS pe®ATAENAX 88 - A#OAAET Oh 21 CAO '8 .iiieh AT A "AOOU 2¢
DOl AAAOGOAOG AO ET 0O00IIAUMa 6 LawAEcdddmicE & GrdahitatioR, ind. D@IBT):

24%277- AOOEAx $8 - A#OAAET Oh 21 CAO '8 .i111h ATA "AOOU 28 7AETCA
policy: Administrative arrangements and the political control 1T /& A gidyihidLEvA Redidw(1989): pp. 434

482
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the agent through the imposition of positive and negative sanctions®* The typology
proposed by Mathew McCubbins and Thomas Schwartz distinguishes between two

types o oversight mechanismOd O -®IAIOEHNA Gbed alarmsa®®?

By using the first group of mechanisms, the principal engagesin continuous
OECEI AT AA 1T £ OpBdits bpd1 06D ABBEAEDLAI 60 AEI E
remedy any violations of legislative goals, and by itsrveillance, to discourage such

OET 1 ABRMdndthesd DT IDRAOOT 1 06 TT A AAT 1 EOO OOAE i
public hearings, field observations and inspections and regular reporting?®* It

implies that they usually have a centralized, proactive and diect dimension.?®

However, these features make them also costly to activate and, as such, their full
deployment may be problematic for the principal.

511 EEA OBAOCODI IOBAAOEA OAATTA CcOiI 0P 1T £ | AAE/
decentralized, reactiveand indirect dimension.?®* By installing the O FADO A Of 06 h OE,
DOET AEDPAI 1 11TEOI OO OEA ACAT 060 AAOEOEOEAO O
media, markets, organized interest groups, other administrative authorities, or

ultimately courts. FromtEA DOET AEDPAI 60 DPAOOPAAOEOAh OEA

OEBOAOI 06 AOA OxT &1 Ag OEAU xI O A OAOCAO OF

Zlgee0 i 1 | AAER OSAI ACAOEI T h ACAT AUR Al A ACAT R6Y), pAGRET C ET OE/
%2500 AOEAx $8 - A#OAAET O AT A 4ET dvArdghtdveloskAdORDIES padols ieis@OA OOET T Al

/EE OA  Amdkiéah jGulinal of political science(1984): pp. 165179
283 ||
Ibid.
®see0 1 11 AAER O$AI ACAGEI T h ACAT AUR AT A ACAl R89. OAOOET ¢ ET OE.

% 5eeJonas TallbergMaking states comply: the European Commission, the European Court of Justice, and the

enforcement of the internal market(Jonas Tallberg, Department of Political Science, Lund University, Sweden,
1999) p. 61.

288 |pidl.
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the third party which allows for (partial) outsourcing of the monitoring costs to

them.?’

As OE A -DlEL @édhanismsx T O1 A T 11U AT OAO A OPAAEEEA 0O¢
AAOGEiITh EO EO ITEEAI U OEAO OEA ACAT 6060 OOAT OCO
undetected by these oversight mechanism$® In addition, a political -legal

environment in which a number of agencies which are assigned overlapping tasks is
OACAOAAA A0 A DPAOOEAQGI AT OkIG & delitgicleates £ OEA 04
number of institutional checks which can be installed to ensure that although the

principal does not directly control the agent, the agent nevertheless remains under

control.?*°

01T OEOEOA j OAxAOAOQ T O TACAOGEOA POl EOGEI AT O6Qq
by making compliance more beneficial and noncompliance more costly?* By these

means, the principal has the opportunity to incentivize the agent to follow the

DOET AEPAI 60 ET OAOAOGOO8 7EAOAAOG OEA AATTITI EA
studies in political science stress sanction$>? In this context, it should be noted that

neither rewards nor sanctions necessarily take a pecuniary form. They caalso be of

B AK#OAAET O AT A 3AExAOOUR O#1 1 COAOGOET T Al 1 OAOOECED 1 OAOI T 1 EAA
282), pp. 426-434.
sees AOOU -8 -TAh &1'1T AOOAOGOI AT O 1T £ OEA Riishiv®F@ids OEAT OU 1 AEAIT

Quarterly (1987): pp. 473520

89 seeKiewiet and McCubbins, The logic of delegatior(above, n272), p .3334.

5ee4 AOOU -8 -1 Ah 6011 EOEAAI ET OOE @eabof Liav) eonbriids, &1 AC1 AAOAA OEAA
Organization 6 (1990): pp. 21&53

291SeeTaIIberg, Making states comply: the Europea Commission, the European Court of Justice, and the

enforcement of the internal market(above, n.285), p. 62.

22356, forexample; EAEAAT #8 * AT OAT AT A 7EI 1 EAI ( KemmelhABArdni Ch O4EA T AO
6)1 & Of AGET T Al O e BieticarCERondmEERe@dawZs, ngEE (298%5):fpp. 30807 Zeckhauser and

Pratt, Principals and agents: The structure of businegabove, n.26J.
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a non-pecuniary nature and entail positive (appraisals) or negative (namingand-

OEAI ET ¢cq AZEEAAOGO T1°OEAAAQER OADMAIAR 6BADET 1 ¢
been detected, the principal may decice to impose negative sanctions on the

agent?®* As political science scholarship suggests, typical sanctions would aim to
OAAOEAU OEA ACAT 060 Aii bl EAT AA -carhplanc@ OAOAT C
Sanctions potentially include such measures as agency reganization (possibly

limiting the agency contract), a decrease in funding, the adoption of new legislation

(reshaping the agency contract) or challenging the agent in court.?®

The abovementioned insights suggest that the conservative Principal-Agent

approaAE AAOAT T PO A uvdderStanding ofdhe Arindip& wHicA ldas at its

disposal various centralized monitoring and sanctioning mechanisms to cope with

OEA A CAicdnplidnecel However, the recourse to these mechanisms is not

without costs for the principal. As noted by McNollgast?* 0T 1 & 111 U OEA [ AC
of sanctions for non-compliance is limited, but also create costs for political

POET ABRAIEG@O d AU O1 AAOI ETA OEA AOAAEAEI EOU 1,

293 SeeTallberg, Making states comply: the European Commission, the European Court of Justice, and the

enforcement of the internal market(above, n.285), footnote 103.

g5ee0 | 11 AAER O$SATAICAOEGATRAMCRAGAMRI ¢ ET OEA 269@ilmeAAT #7101 O E
*5g5ee, forexample; A# OAAET O AT A 3AExAOOUR O#i 1 COAOOEI T Al 1T OAOOECEDOD
Al AOiI 06 28R3.hi166A R #1OAAET Oh . 1T11 AT A 7AET CAOOh O3O000AOO0A AT A
Administrative arrangements and the politicalci T OOT 1 1T £ ACAT Applhza8249. AAT OAhR 18 api

2% McNollgast is the nom de plume of coauthors Mathew McCubbins, Roger Noll, and Barry Weingast.

PTsee- A#OAAET Oh . T11 AT A 7 AGTACBAOEDNA @D AAG EH TEGMBA GEI6RO B £ i1 EC
280), p. 252.

115



impose these sanctions visa-vis its agent and may give the agent the impression that

non-compliance increases it welfare?®

Another twist to the Qunitived principal model is added when the principal
contracts more than one agent. As concluded by Armen Alchian and Harold
Demsetz, theagent gets extraordinary incentives to engage in horcompliance when

it operates as a team of agents since the principal can only oversee the performance
of the group as a whole®*® This problem is commonly referred to as freeriding. 3% In

such conditions, designing an optimal agency contract remains challenging. To

establish and operate a kind of monitoring and sanctioning mechanism which would

fully eliminate the potential of ACAT AU 11 00 xI 01 A AA OAEOEAC
DOl EEAE OE 8%nisuth dhnie®i@hneit,dhe principal faces a difficult trade-
off. a potential agency loss against higher agency cost¥ surrounded by the
conditions of uncertainty, information asymmetry and incomplete contra cting.

Overall, the conservative Principal-Agent approach suggess that agents need not in

fact be perfectproxies of their principals. 3%

298 SeeTallberg, Making states comply: the European Commission, the European Court of Justice, and the

enforcement of the internal market(above, n.285), p. 63.
seel O AT 18 1l AEEAT AT A (AOIT 1A $AI OAOGUR O600i ACADEI T h ET & Of A
American Economic Review2, no. 5 (1972): pp. 7%795.

%0 0On the other hand, there might be also certain advantagesdr the principal from having multiple agents since

OEA AcCAT 60 1 AU A1 O1 TT1T1TEOI O OEA PARAOM&E OI ATAA 1T &£ AAAE 1 OEAO Al
OOAT OCOAOOET T8 "U OEEO OI EATh OEA POET AED AdbydokparingAET AAAEOQEIT
their performance. See$ AOEA %8 - 8 3 AieDigpricipdl-AEAD DI AAT Ahd olurhaloE ED OB h
Economic Perspective§1991): pp. 4566.
Wlgee( E1 1 OOOT I h O&-1 OA1 EAUAOA 2AJpA74ai AGAOOAAEI EOUS j AAT OAR 18
¥see3 AAT ' AET T AOAR O! AAIZzDCARAELEDAVONDEA ADEDAEDPAU - AOE "1 OAT Oh
and Thomas Schillemans, inThe Oxford Handbook of Public AccountabilityOxford University Press, 2014)
303 |ja;

Ibid.
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(i) The diberal6Principal-Agent perspective

More recent andmore liberal perspectives onthe Principal-Agent relations take note
of an increasing interdependence betveen the principal and the agent, especially
where the agentis a subset of the collective principal and effectivelyparticipates in
OEA DPOET AEDPAI 80 bOA £A OAaking > Aie® imigd Bd dlso AT A A
instances, in which the principal is more closely involved in the activities of the
agent which may blur a distinction between the principal and agent®® Furthermore,
in environments characterized high interdependence and policymaking complexity,
inherent information asymmetry and incompleteness of the agency contacts is not
only detrimental for the principal, but may also for the agent.*®® There is no real
incentive for the agent to cheat on the agreement®’ especially where the principal
and the agent cannot manage these complexities properlywithout soliciting

resources from one another>®
In those specific contexts, | T xAO 1 AOGAT O 1T &£ OEA ACAT 060

preferences and objectives of its principal might not be the result of their deliberate

choice to pursue their particular preferences, butstem from the complexity their

% See, forexample, OACAO 3AEOETI AAEOR Ows AEOAATI 001 AGd EOOOAO AT A 1

7A1 OOAOA 3AEAIT ET AR OG4EA 011 ECEAAT % ATTTIU 1T £ &E6BAT 011 EA
YT OOO0AT AA 1 GOMA:1Idurkdl & Tdintnbn Market Studiet, no. 2 (2005): pp. 37391 Dermot Hodson,
O4EA %0OOI DPAAT #A1 OOAI "ATE AO MCARAIOCO DANOD AR EERIAGOE Gd O EId d

®seeDelfAOD AT A 1 AOEAAT OATh O) 1 601 ADA OE kAgeht Mbd@lAn Shutlyivg theE | EOAOET 1
%001 PAAT 51 E?MDS j AAT OAR 138

seennOAT UT  #1 OAT AT O AT A "AOO +AOO0AI AT 6h O! CAT 66 AO )1 &i O A
-AEET CBh AAEOAA AU 411 $AiTheféndipaisgeht ModeEaddithe EviopeaiUniborO AT A ET
(Cham: Springer International Publishing, 2017), pp. 227253

seel | OAOR O6%$1 ET OAOT AGEI T Al A1 6000 Al EAT RJ,pBsi i b EAT AR xEOI
®see( | x AOA %8 1 AOEAE AT A * AEAOAU 0 meAvEAAIEOf séetelbgRne i | AT 60 1,
(1976): pp. 791050 EAOAO "1 OxAT h O#1 OPT OAOA 11 AAUET ¢ Hdumad&E A %OOT DA A
European Public Policyd, no. 3 (2002): pp. 36%390; Jeffrey Pfeffer,Organizations and organization theory

(Pitman Boston, MA, 1982)
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(still incomplete) agency contract.>*® This renders the contract ambiguous and open

for different (possibly even equally plausible) interpretations, both by the principal

and agent>° Additionally , where agency contracts are higly elaborated, decreasing

Al i bl EATAA 1 AGAIT O 1 Au Al O OAOGOI O &EOT T OEA
manpower, technology) to carry out complex tasks for their principals***One may

therefore concede that in those settings norcompliance may also the result of

inadvertence since the agents may take sincerely intended actions and expect to

follow the agency contract as an explicit calculation of costs and benefits for every

decision on whether to comply or not is itself costly*'? but nonetheless fail o meet

OEA DOET AEPAPB O AGDAAOAOGEI T 08

Under such conditions, the principals are likely to base their behaviour on a

combination of both rational anticipation, trust and the desire for consensus by

deciding to engagein close cooperation with their agents rather than control .3

Similarly, the agents may also opt for closer cooperation with their principals

Reducing the informational advantage over the principal is in their strategic interest

39 ee, notably,Chayes and ChayesThe new sovereignty: Complianceith International Regulatory Agreements

(above,n.25;# EAUAOR #EAUAO AT A -EOAEAI TR O-AT ACEI ¢ Ad bpi EAT AAg A A
Michael Zirn and Christian JoergesL.aw and governance in postnational Europe: compliance beyond the nation

state (Cambridge University Press, 2005)2 T AAOO $8 0001 Ai h O$EDI T ladgicwftwol A AT 1 AOOEA

I AOGAT ImedatfoaBArganization 42, no. 03 (1988): pp. 427460.

$0seeFalE | AO A O-Chnipiance ith EU directives in the Member States: Opposition through the

"AAEAT T Oed jA480AR T8 VYiaq

Msees AT 1 AROCHh O0AOEO O Aiipi EAT AAd %i & OAAI Al Ohp. 61A7T ACAI AT &h
M50e2 AOOOEAI A AT A 31 AOCEOAOR OAT ABBI AGEAT Al Al OBHE £T DADT ADKI O AT
#3seeMitchell, Compliance theory: an overvieabove, n38), p. 12.

314seeTom Delreux, The EU as interndional environmental negotiator (Ashgate Publishing, Ltd, 2013)p. 184.
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and it enhances thér own ability to @Gdapt to the respective AT 1 OR°@Hhg &
follows that both the principal and agent may have incentives to cooperate mutually
in order to reduce information asymmetries and generate the consensus as to what
constitutes the compliance.

417 A@bl 1 E Oapgatedt intédrestiil ndutua collaboration, the principal - as a
rationally -bounded actor - is therefore expected to establish by routine, non-
confrontational and informal processes involving the participation the agents, for
AGAi i A xEOE OEA AE/isolvidd A oA 00 GlOparkula®) EheT Al Al
principal would expected to develop @arrotd strategies to induce the levels of the
ACAl 606 AY\vihiH dduddi inkldde technical assistanceand know-how (i.a.
sharing of best practices}*® necessary for the fulfillment of their contractual

obligations.3*®

The above overview of themain features of the Principal-Agent framework reveals
the existence of a correlation between the theoreticalpillars underpinning two main
schools ofcompliance introduced in section 2.2 of chapter two**° and two Principal-
Agent perspectives discussed in this section. On the one hand, the traditional and

conservative perspective on Principal-Agent relations fits neatly into the

5ee5 x A 0 OAOOADHh AGORIEROI i £ | ET EOOAOOG A x AUEUroPe@n awE OEA %5 E
Journal9, no. 1 (2003): pp. 16424

$1%SeeChayes and ChayesThe new sovereignty: Compliance with International Regulatory Agreemer{@bove, n.

25, p. 3.

$17SeeTanja A. Borzel and Rachel A. CichowskiThe State of the European Union, 6: Law, Politics, and Society

(Oxford University Press, 2003) p. 200.

$850e6 AOOT OEGAT AAT DDI Al AT O ET OEA %5 7EAO bi OAT OEAI O1 1 A A «
(above, n. 142)p. 9.

$195eeBorzel and Cichowski, The State of the European Union, 6: Law, Politics, and Soci¢@ove, n. 31Y.

320 5ee subsectior?.2.Ifor the enforcement school andsubsection 2.2.2for the management school.
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underpinning s of the enforcement school of compliance. On the other hand, the

recent and more liberal perspectives onPrincipal-Agent relations are closely linked

to the main tenants of the management school of complianceThis indicates that the

emergence of more cooperative, egalitarian andhorizontal relations between

political actors does not necessarily render the application of thePrincipal-Agent

framework to the analysis of such phenomena, but requires a relaxation of its initial

assumptions. It confirms the utility of the Principal-Agent framework a rather
EAOOEOOEA OIi11h xEEAE AAT AA OAPDPI EAA 1 EAAO,
OEAT Al AA ¥BLoBsenfedby Bodad Tallberg, in real life both enforcement

AT A 1T AT AcCAi ATO6 DPAOGEO O AT 1 Dl EAluthaly AOA OA
OAET &£ OAET ¢ch 11 O *Adnidky) ik &Frincival-Aden itdaliol, @& O 6 8

not only instrumental for the principal to formally monitor and sanction its agents

where necessarybut also it is equallyimportant to engage irto informal cooperation

with them 3?3

N

Conservative Liberal
Principal- Principal-

Agent agent
pespective perspective

NS

Figure 6 Analytical tools for the inquiry on the operational design of the SSM

“see) | Al AA - AEAOR 3OEET " El 1 EAOnhagéniapproaich © EU Sudi¢sirppyi T h G4 EA DPOET |
liberally but handle with ca©O Adbiparative European Politicg, no. 4 (2009): pp. 402413

25ee4 A1 1 AAOCHh OO0OAOEO O AT i bl EAT ARG %i & OAAI Al 6hp. i AT ACAi AT Oh
610.

33 35eeDelreux, The EU as international environmental negotiatofabove, n314, p. 184.
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5.3. Review of Principal -Agent application s to study of inter -
institutional relations
This section offers a brief detour on the most relevant applications of thePrincipal-

324 \where one unit of

Agent framework to the studies of inter-institutional contexts
public administration (the principal) relies on other unit of public administration

(the agent) to carry out certain delegated administrative activities in order to achieve
certain public policy objectives as favoured by the latter.This usually takes form of
delegation of tasks responsibilities and authority, either explicit or implicit. In

principle, one can distinguish three clusters of Principal-Agent analysis in such

politico -administrative contexts.

The first one focuses on the relations between the majoritarian bodies® which are
either directly elected or are managed by elected poty-makers, and various
independent regulatory agencies operating within the boundaries of the nation
state 3% The second one can be regarded as extending th#ocus of the Principal-
Agent researchone step further to cover the intricacies of transfer public authority
to supranational and international institutions, bodies and fora by sovereign states.

In those Principal-Agent studies, the development of regimes transcending

AT O1 AAOEAOG T &# 1T AOQETI OOAOAOG EO AT 1 OEAAOAA
)17 A AAOGAAO EO ET 1 OAARO8 )OO EO Ei bi OOAT 6 Oi EECEI ECEO OE
OOAEAAOGAA O OEA AOOEI 0860 AAOO OAthd ii maydonstituke GriegHaustived AT A AU
overview.

325 Representing the voters as the voters considered to be the primordial principals.

326Importantly, in this context, there exist another two important dimensions of Principal -Agent studies: (i) the

chain of delegation between voters and legislators and (ii) between members of parliaments and governments.

SeeGilardi, Principal-agent models go to Europe: Independent regulatory agencies as ultimate step of delegation

(above, n. 369) section 2.1. On the concept of a chain of delegation, s&ei | AT A 6 A OA fagehtpréble@E 1 AED A
ET ET OAOT AGE| 1 Thé Reliely ©fAntetn4tidndl Biigdnigafidnsl, no. 2 (D06): pp. 125138
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characterized by delegation from multiple (Member-State) principals3*’ Finally, a
recently inaugurated, third cluster of the Principal-Agent studies aims to address the
complexities of policy-making in an increasingly globalized environment by drawing
Principal-Agent relations in inter -institutional context, where supranational bodies
take recourse to other technocratic bodies (located at national or supranational
level) to carry out responsibilities delegated to them by majoritarian actors; orto

(further) sub delegateto other party parts of thesedelegatedresponsibilities.

5.3.1Relations between majoritarian and nonrmajoritarian actors in national

contexts
With respect to this cluster of Principal-Agent applications, the earliest prominent
works are linked to American rational choice institutionalist school focusing on the
modalities of vertical interactions between the US Congress, considered as
representation of elected policymakers, and nonrelected federal bureaucratic
agencies and offices. The issues concernin the emancipation of the federal
administration from the control of its @ustomersj the legislature and government
were explored by Anthony Downs?® and William Niskanen®?° already in the late
1960s and 1970s, however without the ekpit references to Principal-Agent
relationships. They challenged the basic assumptions of the Weberian model of
bureaucracy acting as the trustee and guardian of legal and professional rules.

Instead they perceived the bureaucratic actors as utility maximizers who aim, in

¥'see4a 1 OAEEOT " AOQOAT PADMESTEIT AO OEA T A@O ORubpead £ AATI ACAOEIT I
Journal of Political Researcl37, no. 3 (2000): pp. 41429.

328 SeeAnthony Downs and Rand Corporation, Inside bureaucracy(Little, Brown Boston, 1967)

329 SeeNiskanen, Bureaucracy and representative governmerabove, n. 32).
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particular, to maximize the budgets of their bureaus. The main question was

whether the principals can indeed manage to assume control. It was also observed

that the US Congress might have not been necessarily good at minding its own

interests when deciding to institute bureaucratic bodies with such a great room for
maneuver3*° Lack of control might ultimately resultinso-AA1 1 AA OAOOAADOAOA
Ei 1 OOOOAOEI ¢ A AEOAOADPAT AU AAOxAAT OEA DOEI
AaEA AT 1T AADPO |1 £ EABEEEROD AVaddod dt ey loEDhas become

one of the main building blocks of the Principal-Agent studies in the US context. It

revealed that the US Congress had reached a point of abdicating its responsibilities

to govern by proliferating the creation of one new bureaucracy after another,

i AT AAGET ¢ OEAI 11 11 O0A OEAIThidéseadiCtiendmasOOE Al
followed by the pioneering works of Kenneth Shepsle challenging the traditional

view of an impotent US Congress unable to controlits technocratic agents which

was further reinforced by the approach which subsequently came to be called the
congressional school of dominance®®* The main research question the school poses

is how the US Congress can assert control over its bureaucratic agts. In particular,

the school offers a very penetrating interpretation of the range of instruments

330 seeMorris P. Fiorina, Congressioral control of the bureaucracy: A mismatch of incentives and capabilities

Blgee- A# OAAET O . 1T11 AT A 7AET CAOOh O6300OAOOOA AT A POT AAOOR ¢
AT A OEA DPii EOEAAI bodejn&)OI 1 1 £ ACAT AEAOS | A

*23ee, notably( AAT T ( OGCER 6! ¢T OAvashihghoh, OC: Brékity®I0sitlitianA1973)5 h

4EAT AT OA *8 ,1 xEh O4EA AT A T &£ 1 EAAOAT EQi dq 4EA OAATT A OADPO.

¥3The school is perhaps best represented by scholarly contributions of the McNollgast trio, Roderick Kiewiet and

Thomas Schwartz.
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available to the Congress to influence choices made by bureaucratic agencié€d? As

already discussed, Mathew McCubbins and Thomas Schwartz distinguish twoypes

i £ ITTEOI OEIi ¢ Oii106q AAT OOAI EUAA ODPPY EAA PAO
which can be adopted by the principal (the Congress). In the latter case, the

Congress surveillance over its bureaucratic agencies may take an indirect form where

the third parties monitor their performance in liaison with the Congress. However,

as Arthur Lupia and Mathew McCubbins indicate such Gire-alarmsd can be only

useful when they are considered as crediblé*®

There exists also a group of American political sciensts which extends the
Principal-Agent analysis beyond the traditional legislative-bureaucratic dynamics.
For instance, John Ferejohn explores the relationship betweethe Congress and the
courts.®*” Sean Gailmardand John Patty are not only interested in the relations

between the Congress and bureaucracy, but also between the President and

334 |n this context, Barry Weingast indicates that the Congress possesses numerous control mechanisms with

which it is able to influence bureaucratic behaviour. See" AOOU 28 7 AET CA OOGHuredbardidd AT 1 COAOOET T A
system:apEl AEDAI ACAT O PAOODPAAOGE OAPuplic dhdicB44, A D(L9BA: pORLIN O O1 OEA 3 %#
$53eesupran. 287.

336 geeArthur Lupia and Mathew D. McCubbins, The Demaocratic Dilemma: Knowledge, Deception, and the

Foundations of ChoicgNew York: Cambridge Univesity Press, forthcoming, 1997)During the 1990s, US

Principal-Agent scholarship started to ask even more nuanced questions about the political and administrative

dynamics surrounding US policymaking. Joel Aberbach pays special attention to the strateg choice regarding

the the US Congress should attempt to control the bureaucracy. In this context, David Spence argues that

1 ACEOI AGT 0O 1 AU 1 AARE OEA &I OAOGECEO O EIPI AT AT O AEEAAOEOA Al
demonstrate that Congress § likely to delegate more authority to executive agencies under unified government,

and more authority to independent agencies and commissions under unified government. Taking the

congressional school of dominance as a point of departure, Matthew Potoskiifids mixed evidence for the

AEEAAOEOAT AOGO T £/ OEA DPOET AEDPAI 80 AT 10011 1 AAEAT EOI Oh AOCOET ¢
favour of preferred interest groups. Finally, Gary Cox and Mathew McCubbins have attempted to shift the

emphasisaway from Congressional committees toward the way in which political parties structure deliberations.

¥seer | ET &AOAEI ETh OPAOEOEAALEDI Waéidklilidasdioky: Oditépits, new
directions (1995): pp. 1%R15
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bureaucracy®®® Interestingly, they structure the Principal-Agent relationship in
terms of accountability which brings a new valuable insight to the agency literature.
For them public accountability becomes a function of the capabilities of principals to
judge the performance of their agents®*° All these contributions have stimulated a
lively debate about the capacity of the Congres to exert control over its bureaucratic
agencies and indicate that the research on legislative and executive relations with
public administration seems to constitute the singularly most important application

of the Principal-Agent framework in the American legal-political science scholarship.

In European context, the creation of independent and specialized administrative
agencies operating in many European countries beyond the control of majoritarian
institutions gave further impetus to the development of the Principal-Agent
analysis>’*4EEO PEATTTATTT xAO AAPOOBOAA AU ' EAT A’
the emergent Gegulatory stated which in response to the challenges resulting from
complex socio-economic realities of the modern world increasingly engages in
regulatory activites.®*') T OAOAAOAE 11 , &0 A&l giodds @0 OOACQ
independent administrative authorities exercising delegated public authority can be

essentially distinguished.

¥ 5eeSean Gailmard and John W. Pattyl earning while governingExpertise and accountability in the executive

branch (University of Chicago Press, 2012)

see3 AAT ' AET 1T AOAR &' AAIOCARAELEDAUVOBDB.Aj AAEDAEPRAB ni YQ

¥0g5ee- AOE 4EAOAEAOR 0% A it Aequintorg dgéncidd:iPressiires Aubolidng\ahd contextual

i AAE A @eEst Bulfean Politics25 no. 1 (2002): pp. 12347

Mgeer EAT AT T AT EAT - AETT AR O4EA OE OMWest HrofeanRoli@AT0.13 46O U OO0AOA
pp. 772101
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The first comprises of utility (@conomic-welfared regulators tasked with preventing

unfair competition, such as anti-trust authorities and telecommunications,

electricity, consumer protection, financial services supervisors. The second can be

regarded asO O A B A I/Ededghldtors pursuing other objectives than competition

such as environment, water, food and work safety, human rights protection and

equality. These agencies effectively enjoy a seruletached status*?and often operate

AO nAOI 80 1 AT COE AHiThey &éd BURID AehtedBrith afpldtRofaE AT O 6 8
of competences (supervisory, regulatory and executivé}* to the extent that some

AOOGETI 0O EAOA OOAOOAA O OAEAO OF *BEAI AO OEA
Although a political choice to establish independent agencies may be somewhat

puzzling sinceitisET  OEA PDPOET AEDPAI 60 ET OAOAOO O1 AT OOO0OA
in a form of bureaucratic drift, this type of institutional design has long been

justified by the argument that complex areas of public policy are best governed by
administrative technocratic authorities insulated from short-term political

influence.?*® Among the benefits of delegation which the elected policymakers can

reap, one can mention: minimizing transaction costs, resolving credible

2see- 1 OOAT wCAAAOCHh O0%0O0i PAAT Ci OAOT i AWedt Eyrdpénd, PoliticdilAOOE OA Pi 1 EO
2 (2008): pp. 23%257.

3%3This meansthat these agencies are purposely designed (to a certain extent) as independent from political

influences. This is reflected in its founding legislation which sets various aspects of the agency's status. Usually,

the agency independence is analyzed in foudimensions: political (including term of office, appointment and

dismissal procedures), functional (relationship with government and parliament) and financial and

organisational (budget, internal organisation, staff). See AET T Ah O4EA OEOA T £ OEA OAcCOI AOI OU
(above, n. 440)

344 Such as: standards setting, issuing licenses, monitoring, and enforcement of legal requirements.

Wgee EAEAI T A %OAOOI T h O0)1 AADAT AdufofeanAd evilbuELAG @ (198 HDAOAEU AAAOAO
180204,

346 SeeFrank Vibert, The rise of the unelected: democracy and the new separation of pow@ambridge University

Press, 2007)
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commitment issues, avoiding market failure, overcaming informational asymmetries
in technical areas of governance, enhancing efficieng in policy-making, locking in

Z A N LA N A £ o oAz

O A E 00 O E Befefirgds ivell hsshifting blame for unpopular decisions:’

On the one hand, these benefits can only be realized when prinpals grant
discretion to their agents by means of sharing some of their constitutional authority.
On the other hand, the principles of constitutional democracy demand that such
authority -sharing with non-majoritarian units, whose decisions might be politically
salient and entail a redistributive effect, is accompanied by a clear system of controls
over an independent agency to hold it accountable for deviating from its

objectives3*®

Therefore, the issue of delegating just the right amount of authority without the

T AAAOGOGEOU O AGAAAAET Cl U 1 EIi EO OEA theeAl 060
Principal-Agent analyses applied to the study of independent regulatory and
administrative agencies. Forthe Principal-Agent analysis, the agent should not be
fully controlled as it would diminish the benefits of delegation, but nevertheless the
agent should remain under a degree of control in order to prevent it becoming an

O1 AT 1 OO0icénteAAEA A OA E O OROMhis d@ly cdnfdrasd one of key

%7 See, notably:Mark Thatcher and Alec Stone SweetThe politics of delegation(Routledge, 2003)- AET T Ah 04 EA
OEOA 1T £ OEA OACOI AGI OU OEAOATETAT RADT PAET I Akl OAE AT DACDI A O
Delegating powers: A transaction cost politics approach to policy making under separate powfambridge

University Press, 1999 EAEAT 1 A %CAT h O2ACOI AOI OU OOOAOACEAOR AAI ACAOE
Journal of European Public Policg, no. 3 (1998): pp. 488506; Jonathan Bendor, AmihaiGlazer, and Thomas

(AT T1TAR O4EAT OEAnbualiReFievidk PoticahSdiéntd] nd.AL (2001): pp. 23269; Gary J. Miller,

O4EA DPi 1 EOEAAT Al G OE MRS PBID &8 REDD)App. 203225

“see- AET T AR O4EA OACOI AOGI OU OOAOA #WA EOO |1 ACEOEI AAU bPOT Al,
95eenOAO0T T h O)T AAPAT AAT 6 ACAT AB/HOd EEAOAOAEU AAAOAOOGed | A,
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assumptions of the Principal-Agent literature that political principals tend to rely
more on decentralized fire-alarm controls than on centralized police-patrol controls

when it comes to monitoring their agents.**°

Against this backdrop, it may be worth pointing out at a sample of important

comparative works in the area of political science and economy. In particular, Mark

Thatcher and Fabrizio Gilardi successfully appliedthe Principal-Agent framework to

explain delegation across sectors in a number of European countries using a

Al i PAOAOEOA ADPDPOIT AAE8 /1T A 1T £ 4EAOCAEAO0S8O AT AI
various independent regulators in the United Kingdom, France, Germany and lItaly

demonstrates that the elected polcy-makers as the principals do not tend to use

31 These are

their control mechanisms over their agents to limit agency loss
interesting findings in light of what the traditional Principal-Agent accounts are
likely to suggest. Usingthe Principal-Agent models, Gilardi has made an important
contribution to the study of the formal independence of regulatory authorities by

refining an (ndependence index@>*? previously elaborated by scholars measuring

that of central banks. 23

Given the research focus of this studyit is worth mentioning that national variations

of monetary and banking supervision policies have been also subject tahe

#0s5eesupran. 285

¥lsee- AOE 4EAORNEEOR @i BAAe )1 AADAT AAT O OACOI AOI OU ACAT AEAO AT A
Governancel§ no. 3 (2005): pp. 347373

¥250e& AAOEUET ' Ei AOAEh 6011 EAU AOAAEAEI EOU AT A AAI ACAOGEIT Oi E
AT DE OE A AlJouAdl éf EwapeadRublic Policg, no. 6 (2002): pp. 873893, Fabrizio Gilardi and Martino

-ACCAOOER OYn 4EA ET AADPAT Mdntbadk onlth& Pditd<obReduatio®01(20A1 OET OEOEA OGS h
¥35ee6 EOOT OET ' OEI 1 ER $1TAOI -AOAEAT AAOI R AT A ' OEAT 4AAAI T ET ER
AET AT AEAT DBi 1 EAEAO EdcondricRolids, AoO10 QEE)App. 20 OT OOEA OGS h
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Principal-Agent analysis. In central banking literature (both of European and
American origin), they however largely represent ecommic accounts which are
mostly notably related to the so-called time inconsistency problem in monetary
policy. The seminal applications of the Principal-Agent insights to central banking
come from Alberto Alesina and Lawrence Summers who champion the ideaof
designing an optimal incentive scheme by the political principals for the monetary
agent which solves the timeinconsistency problem on the one hand, while full
flexibility is retained on the other. **In the same way, Torsten Persson and Guido
Tabellini borrow the assumptions of the agency contract theory to develop a
targeting monetary policy approach, in which the political principals of the central
bank impose an explicit inflation target and make the central bank leadership
(agent) explicitly accountable for its success in meeting this targett>® This approach
is followed by Carl Walsh, who applies the Principal-Agent toolbox to determine
how a central banker'sincentives as of a contracted agent should be structured to
induce the socially optimal policy.®*® Michelle Fratiani et al. find out that central
bank independence and performance contracts are the best solutions to cope with
the inflation and stabilization bias regarded as an agency problent°’ More generally,
Gauti Eggertsson and Eric Le Borgneaccept insights from the agency theory to

explain why, and under what circumstances, a politician endogenously gives up rent

®seel 1 AAOOT 11 AOET A ATA , AxOAT AA (8 301 A0OOR O#Al O0OAT AATE

¥53eeTorsten Persson anl Guido Tabellini, Designing institutions for monetary stability (Elsevier, 1993)

®Pseett AOT %8 7A1 OER O/ DOEI Al Thé AmériA Ecoromidiedevode): (pO1&gie7 AAT EAOOS |
%73eeMichele Fratianni, Jurgen von Hagen, and Christopher Waller Central banking as a political principal

agent problem,CEPR Discussion Papers
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and delegates monetary policy tasks to an independent central banR®® Using the
same Principal-Agent device, Alan Blinder suggeststhat the potential principal

(legislature or government) may however be lacking the incentive to enforce the
agency contract®° This stance is followed in works of Benett McCallum who argues
that delegation by a Principal-Agent contract fails to eliminate, but merely relocates

the time-inconsistency problem 3

In realm of banking supervision, the Principal-Agent studies are less common but

still existent. Among the significant contributions one can find the following. Martin

Schiler conducts aPrincipal-Agent analysis ofthe incentive problems of the bank

supervisors acting as agents of national taxpayer&This approach is followed by the

OAOU OAAAT O AT A Al OAAAU 1 AT OETTAA OOOAU AU %I
Robert Marquez3®? In a series of poliical economy contributions, Donato

Masciandaro uses insights fromthe Principal-Agent literature to explain the policy-

makers choices on the institutional design of bank supervision in the EU and around

the world.?®® Together with Maria Nieto and Henriette Priast he also offers a

Principal-Agent perspective on the financing of banking supervision where the

¥Bseer AOOE "8 %CCAOOOOIT AT A %OEA , A "i OcCi AR O! Jmindl EOEAATI ACAT
of Money, Credit ard Banking42, no. 4 (2010): pp. 647677.
®seel 1 AT 38 "1 ET AAOR 0% E Orids in gadetnmenk What cBniraiEaikdrs dould leArA T T i

360 seeBennett T. McCallum, Two fallacies concering central bank independencd\ational Bureau of Economic

ResearchBenl AOO 48 - A#Ai 1 O h O#O0OAEAI EOOOA QourAdl df MohetaiyET ¢ AAT OOAT A,
Economics39, no. 1 (1997): pp. 98112

®lsee3 AEI | AOh O) 1 AAT OEOA 0 ®h-AEAI »ODT PAAT EAROABOPAADBEAR 1 8

%62 5eeElena Carletti, Giovanni Dell'Ariccia, and Robert MO N OAUR O3 OPAOOEOI OU ET AAT OEOAO ET  /
(2016)

Bsees T 1T AOT - AOAEAT AAOT h 651 EAEAAOET 1 -&ffibetwBEn céntrahdarkland OA A OT O OODA

OET Cl A AButnal bf GiEa@diaBRegulation and Conlfance 12 no. 2 (2004): pp. 15169
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taxpayers act as the principal and the banking supervisory authority as the agert*
Finally, together with Lucia Dalla Pellegrina, he alsotakes recourseto the Principal-
Agent tools when addressing the degree of consolidation of powers in financial

supervision 3%

5.3.2 Relations between national and supranational/international actors
Developments in of European integration can be regarded as a research area wiee
this cluster of the Principal-Agent analysis has been applied more extensively to
explain the functioning of international regimes. In particular, the issues related to
organization of competences transferred vertically to the Union, not by single but
multiple Member State-principals has been a longlasting focus on scholars looking
at the EU through these analytical lenses At the risk of oversimplification, the main

reasons for this can be explained by two of the following factors.

Firstly, for a long time EU institutions were not among the top priorities in the EU
OOOAEAO OAOAAOAE ACATAA8 'O *Ai AO #ADPI OAOI
OAAT ET ¢ EiI bl OOATAA 1T &£ OEA %#60 | %560Qq EI
exceptions institutions have played a sant role theoretically in accounts of European

ET OA ¢ G%RYeE with &8 institutions gaining new competences in an increasing

number of policy domains, over time the focus of EU studies has also naturally

%4 SeeDonato Masciandaro, MariaJ. EAOT h AT A (A1 OEAOOA 00AOGOR O67EI DPAUO A& O
AT A O Qduindl @ &iflancial Regulation and Compliance5 no. 3 (2007): pp. 308326

%°see, OAEA $AI 1T A 0AI1ACOET A AT A $11AOGI -AOGAEAT AAOT h &011 EOE,
OOPAOOEOET 1 JAumAlBffFidahdaCReguiAtiddamd Complianckg no. 4 (2008): pp. 29317

%seer AT AO 18 #ADPi OAGI AT A T ET 48 38 +AAI AORh O4EA %0OOI PAAT
edited by Carolyn Rhodes and Sonia Mazey, iThe State of the European Union Vol. 3. Building a European Polity?

(Boulder: Lynne Rienner).
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shifted to them.**” Secondly, as more and more sablars have become convinced that
the phenomenon of European integration may be successfully explained and
understood by analytical tools offered by general political science scholarshig® and
especially its rational choice accounts, the demand for the anattical methods

offered by this family has increased.

Among the earliest relevant works on European integration which employed the

Principal-Agent approach supported by the insights coming from the theory of

AT 1T OOAAOOh xAO OEA Al AemdiBMR@ role & tteEdurt 656 O 1 ACA
Justice of European Union (CJEU) conducted by Geoffrey Garrett and Barry

Weingast>®® The Principal-Agent OOOAEAO 11 OEA SB51TEIT80 1AC
supplemented by a historical perspective offered by Karen Alter, Alec Stone Swge

Al A0 #ADPIi OAOT AT A "AOT AAAOGOA +EIOITU 11 OEA +

of European integration®®4 EA %OOT1T DAAT O0AOI EAT A1 680 Oi 1 A AO

%7seeJonas TallbergMaking states comply: the European Commission, the European Court of Justice, and the

enforcement of the internal market(Jonas Tallberg, Department of Political Science, Lund University, Sweden,

1999) p. 67.

%% see, notably! T AOAx -1 OAOAOEER O0O0AAEAOAT AAOG AT A PI xAO ET OEA %0OOI b
(Egh O4EA OOOAU 1T &£ OEA %OOI PAAT 51 ET TJouyndl df Ebdpdan Fublid x CT OAOT AT A
Policy 5, no. 1 (1998): pp. 3&5.

%9 seeGeoffrey Garrett,0) 1 OAOT AGEiI 1 Al Ai 1 bAOAGETT AT A ETI OOEOOOEI T Al AEIl E
i A O ElAtérafional Organization 46, no. 02 (1992): pp. 53%60' Ai £EOAU ' AOOAOO AT A 28 " AOOUhR ¢
Ideas, Interests, and Institutions: Constructing the European CommunO U8 O ) T O A QuldikiGoldstaidhd O 6 h

Robert 0. Keohane (eds) Ideas and Foreign Policy: Beliefs, Institutions, and Political Chauge 173206.

05ee+ AOAT 11 OAORh O%@Pi AETET C TAOGEIT AT Ai 000 AAAADPOAT AR T £ %00
I £ OEAT OEAO 1 AThé Buppehn cautt &hd @ativAaddBurts dbdine and jurisprudence: Legal change
in its social context(1998): pp. 2274 i an '1 AA 301 1T A 3xAAO AT A *Ai A0 '8 #ADPi OAOI h

OOPOAT AGEIT T AT DIl EOUd 4EA pBoddghnbniedrationand@@@naronaligovErnaddk COAOET T 6 h
(1998):pp. 92Z133Bernadette Kilroy, Member state control or judicid independence: The integrative role of the

European Court of Justice, 1958994 Annual meeting of the American Political Science Association (Chicago,

1995)
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also scrutinized through the Principal-Agent lens in a series of publications released

by George Tsebelis and his fellows’*

) 1 DAOAI T Al h I T AOA x -1 OAOOAEEG O AT I BOAE
intergovernmentalism cross-fertilize the Principal-Agent logic of European

integration which can be used to encompass all instances where EU Member States

decide to delegate sovereign competences to the supranational levél? He clarifies

OEAO OAAI ACAOET ¢ Ol ®kophlagdntOrelatioAstiid Bebedd OEA O £
member state governments (multiple principals) and supranational officials, judges

EO A OA&I AAOGETT 1T &£ OEA 1 ATl AARO OOAOAOGS ET OAC
economic interdependence and, as such, constitutes the basis for his

intergovernmentalist approach.®”

In additional to this work, the Principal-Agent approach to the study of European
ET OACOAOEIT CAET AA &£EOOOEAO 111 A1 00i xEOE -

Commission and its uneasy relations with its membe-state principals in a series of

see AT OCA 40AAAI EOR O4EA PIi xAO I £ OEA %0 OiAméidah PoltidaO1 EAT AT O
Science Review8, no. 01 (1994): pp. 12842!' i EA + OADPDPAT AT A ' Ai OCA 4O0AAAI EORh O#i A
%OO0T DPAAT 0 dompakafive Boliti€abSJiudies32 no. 8 (1999): pp. 938966; George Tsebelis and Geoffrey

" AOOAOOR O! CAT AA OAOOET ¢ Pi xAOh DI xAO ET Akehdida RéviewA AAAEOE]
of Law and Economics§ no. 3 (1996): pp. 348361

¥25ee- | OAOAOEER O0OAAEAOAT AAO AT A Pi xAO ET OEA %OOI DPAAT #1111 ¢
(above, n. 467)
seel T AOAx -1 OAOAOGEER O, EAAOAT ET OAOCT GkMS: JodrhalvAGomEroh AT A ET ¢

Market Studies33 no. 4 (1995): pp. 6£628.

374SeeTaIIberg, Making states comply the European Commission, the European Court of Justice, and the

enforcement of the internal market(above, n.367), p. 71.
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highly influential contributions. ”® His works stand out as truly pioneering as he
clearly demonstrates that the Principal-Agent toolbox, as developed by the finest
theorists of the congressional school of dominance, servewell to explain the scope
of supranational influence. He also demonstrates an operended nature of the
Principal-Agent framework which moves beyond the concurring interpretations of
traditional intergovernmentalism and neofunctionalism regarding the scope of

supranational autonomy and influence 3"

Another wave of supranational Principal-Agent applications is related to the studies
of different aspects of Economic and Monetary Union (EMU). In this regard, it has
been employed to analyze the supranational poion of the European Central Bank
by Robert Elgie and Dermot Hodson®'’ Elgie adopts a Principal-Agent model to
analyze the relations betweeneuro area Member States and the European Central
Bank, with the focus on how the ECB ensures the Euro Arda@olicy choices in
monetary affairs. Hodson uses the tools of thePrincipal-Agent approach to better
Ol AAOOOAT A OEA %t gedebssuprandtibr@lifadtdr thak i®©reldctant to
embrace a preintegrationist approach. More recently, David Howarth and Anna-

Lena Hogenauer use thePrincipal-Agent framework to support their analysis of the

u

Organization 51 no. 01 (1997): pp. 98134- AOE 18 01 0 i AKBIOED4 E A Ont thd Hedi@ikie OB h
Union (Springer, 1997), pp. 108128 Mark A. Poli AAEhR O4EA wl CETAO 1 £ )1 OACOAOGEIT T e
y1 £ 6AT AA ET OEA %0O0i PAAT 6h AAEOAA Ewopdahidghtiosahd AET 1 OU A !
supranational governancgOUP Oxford, 1998),p. 212 AOE 1 8 0iii AAEh O$Ai ACAOGEITh ACAT AU
OEA 40AAOU T & |1 OORAOAAI S | YyyyQ

376 SeeTallberg, Making states comply: the European Commission, the European Court of Justice, and the
enforcement d the internal market (above, n.367), p. 73.

see2 T AA 00 %l CEAR O4EA DIrhl BaE gritripl-agerdtbedry andtdel dembdrdtic # AT O

A A EBIBuEnd 6f fFEuropean Public Policg, no. 2 (2002): pp. 186200, ( | AOT T h O4EA %OOT PAAT #A1 OOAI
reluctant EU institution: A principal -ACAT & PAOOPAAOGEOGASE j AAT OAh 18 niéq

see- AOE '8 0111 AAER O$AI ACAOGETI T h ACAT AL WterdatioAaC AT AA OAOOET ¢
E

b

|
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The study of international regimes other than the European Union is another

academc venue wherePrincipal-Agent models have been widely applied and where
theEOOOA T &£ AT 10011 EAO AAAT Al O EAAT OEEEAA
Vaubel points out, international organizations and fora are however special and may

suffer more from agencyproblems since the chain of delegation is more extended in

their case® Therefore, the extent of membekstate control over international
organizations and fora and its variation remain the focal point of a comparative
Principal-Agent analysis in the emblematic book edited by Darren Hawkins, David

Lake and Daniel Nielson®&

Furthermore, there exists also a range of sophisticated contributions targeting a
plethora of very specific international contexts. In this regard, Manfred Elsig analyses
the WTO within a principal zagent framework by focusing on the relationship
between cd OOAAOGET ¢ DPAOOEAOGS OAPOAOAT BABIOAOG Al
Agnin uses the same framework to analyze the functioning of the International

Monetary Fund, and in particular the impact of the relations between the IMF

Executive Board and IMF staff and those between the IMF staff and borrower

®SeeAnna-, AT A (ECAT AOAO AT A $ A OE & MgnétaryPaIiies and &6 EufdpebnCTArirad E 1 1

95ee6 AOAAT h -ACAEDABDARI AT O ET ET OAOT AGEI T Al 1| OCAT EUAOGET T 06
380 seeDarren G. Hawkins, David A. Lake, Daniel L. Nielson et al.Delegation and agency in international

organizations (Cambridge University Press, 2006)

Blgee- AT FOAA %l ORACHKRT 00 OERABDAIKT A OEA 771 Ol A 40AAARA /POCAT EUAOE]
A A1 A C AEQrBpedn dobirhal of International Relationd 7 no. 3 (2011): pp. 49517
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country on the loan features3®? Laurence Helfer and Timothy Mayer look through

Principal-Agent] AT O AO OEA )1 OAOT AOEITAI , Ax #1111 EOOE

progressively develop international law3%*

Using some ofthe Principal-Agent tools to supplement their constructivist analysis,
David Howarth and Tal Sadeh trace the emancipation of the OECD's Committee on
Capital Movements and Invisible Transactions (CMIT) from its memberstate
DOET AE DA I*®*6Manudld MddScbdlld explores the key institutional features of
the Financial Stability Board and finds out that the Principal-Agent model does not
necessarily explain the scope of discretion assigned to this body and its
membership.3® Finally, Yf Reykers and Niels Smes go so far as to apply @rincipal-
Agent framework to the analysis of the Russian important vote abstentions in the

UN Security Council 3%

Despite concentrating on the different stages of delegation, the fundamental claim of
the Principal-Agent analysis folds also for its European applications, both in
national and supranational contexts: delegation tends to be accompanied bgertain

control mechanisms, whether direct or indirect, aiming to reduce agency loss for

382 5eeMerih Agnin, How Does IMF Lending Operate? A Twbevel PrincipatAgent Mode| ECPRGeneral

Conference (Glasgow, 2014)

Bsee, AOOAT AA 28 (A1 AAO AT A 4Ei T OEU - AUA GdyenOhediyiof the®T | OOET T 1T &£ A
yT OAOT AGET T AT , Ax #1T 1 1LEOOGET T80 EI ‘OATAA& jal Yi

%4SeeDavid Howarth AT A 4 AT 3AAAERh &)1 OEA OAT COAOA 1T & Cii AAI EUAGEIT ¢

I E A A OA IReVied 6f ntednadidnal Political Economyl8 no. 5 (2011): pp. 62B45.

¥see- AT OAT A -1 OAEAT 1 Ah O$AOECI ET ¢ OEA &ET AT AEAI 30AAEI EOU "1 A
AEOAOAOGET 1T h A Jodral oflftehnAtiOr@IEREI&i6NSs and Development§ no. 3 (2013): pp. 380405.

o E 2AUEAOO AT A . EAI O 3iicipal-&yénbandlysid oOfuésia in fhé United Natiogys | D

Security Council's decisioni AEET ¢ Oi x AOA O E&stHFuropeanulifc31Eno6. B @&16)6ph. 368387,
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principals.®®’ Viewed in this light, it seems that the Principal-Agent framework has a
potential to offer fruitful comparative and empirical analyses of European public

policies.

5.3.3Relations between nonrmajoritarian actors exercising attributed tasks and

competences in an increasingly globalized enviroment
The third cluster of Principal-Agent applications concerns the modalities of intra-
institutional relations between non-majoritarian actors. These contributions have
been largely developed in the context of intricacies governing the functioning of EU
administrative machinery. In this regard, one can distinguish (reversed) vertical and

horizontal contexts.

In the (reversed) vertical context, Principal-Agent relations have been constructed
between an EU supranational agent as the principaland EU - Ail AAO 3 0AO0AO
administrative structures necessary for the implementation of Union policies as the
agents By reversing the Principal-Agent dynamics from the supranational to the
national level, these contributions constitute one of few exceptions to the sual
treatment of the member state governments as the (collective) principal anda unit

of Union administration as its agent. In this case, EU Member Statedargo sensu

would therefore operate as domestic agents of supranational principals. This peculiar

%7 SeeGilardi, Principal-agent models go to Europe: Independent regulatory agencies as ultimate step of delegation

(above, n.270), p. 8.
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situation gives rise to specific Principal-Agent problems which however are still

massively underresearched>®®

Among pioneering works applying the reversed Principal-Agent approach in this
constellation, one ought to highlight pioneering contributions of Jonas Tallberg who
almost twenty years ago developed a PrincipaBupervisorAgent model to capture
the relations between the Member State governments (multiple principals), the
Commission and the Court (supervisors) and individual member states (multiple
agents) in the area of EU law enforcement® Later, the reversed PrincipatAgent
models have also become widely appliedn the field of studies on EU economic
governance. Notably, Ludger Schknecht used to get better understanding of the
Stability and Growth Pact (SGP) understood as an agency contract between the
ECOFIN as the collective principal and individual Member States as its agents?
Waltraud Schelkle looks at EU fiscal policy coordination similarly and treats national
governments the agents of the ECORN.>*!In the same way, the EU-Member State
relations under the O %fillar of the EMU are the focus of the Principal-Agent
analysis ofthe SGP reform and the Lisbon Strategy implementation undertaken by

Dermot Hodson who perceives the infringements of the EMJ rules on fiscal

see" AOCI AT h O4EA %001 PAAT 5T EIT AO OEA 1 A003200A8. 1 £ AAI ACAOE
389 SeeTallberg, Making states comply: the European Commission, éhEuropean Court of Justice, and the

enforcement of the internal market(above, n.367); Tallberg, European governance and supranational institutions:

making states comply(above, n.252.

see3 AEOET AAEOR O%5 AEOAAI 001 AGd EOOOAOG AT A 1 AGOIT O &EOIT bII
¥lsee3 AEAT EI Ah O4EA 011 EOEAAT %ATT I iU i & &ifdbdndévicedtd | EAU #1 Z1 OAE!
YT OOOAT AA | OOAT @dwi. AT 66 j AAT OGAhR 1 8
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AEOGAEDI ET A AO Al AgGAI DI A 1T &£ OEA RQdkedAU 11 C
Savage accepts insights from thdPrincipal-Agent framework to analyze the politics
of asymmetric information in the so-called European Semester by looking at the

collection of budgetary and economic statistics>*?

More recently, Jakub Gren, Dawid Howarth and Lucia Quaglia have applied the
Principal-Agent approach 0T OEAA OT i A T ECEO 11 OEA %#" &
national supervisors in the newly created Single Supervisory Mechanisnt®* In the

same fashion, but from an economic perspective, Elena Carletti, Giovanni

$A1 16" OEAAEA AT A 21 AAOms for h®INdAlAsstpervisbrA thed UA  ET
agents) to submit supervisory information to the central supervisory agency (the

principal) within the centralized supervisory regime set out in the Banking Union. 3%

)y T OAOAOOET ¢ci Uh OEAU A& O1 A slinCedtiveO to AcQllectOEA 1 1
information decreases relative to when it operates interdependently: that means

outside of the Banking Union. Similarly, Tobias Troger argues from a legal

institutional perspective that national supervisors may not necessarily alwag follow

the supervisory policies defined by the ECB in a hukand-spokes setting of the

25ee$ AOI T O (TAOGITHh G2A& O ETC %5 AAITT 1 EA ClagehtOl AT ARG | OE,
A Db O Gokpafative European Pdics 7, no. 4 (2009): pp. 45%475

93 seeDavid Howarth and John SavageEnforcing the European Semesterg Politics of Asymmetric Information

in the Excessive Deficit and Macroeconomic Imbalance Procedur&&EU ECPR Conference (June)

MSee$ AOEA (1 xAOOERh , OAEA 1 0ACI E AdankidgisupervisidrEiORropefAd h 03 ODOAT A
AT 1 OO0OBAO0ET T 1T £ Aouhdd BdnbnMarkeASIUAiESE 51D TE): pp. 18199

seett AOI AOOER $A1 T E! OEAAEA AT A - AONOGAUR O3 BMAOOEOTI OU ET AAT ¢
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SSM3*® The analysis of legal fragilities embedded inthe3 3 - 6 O | Gles@EbyA OA |

Giorgio Monti and Ann Petit Christy appears tocorroborate his findings. 3’

In the horizontal context, Principal-Agent relations have been drawn between EU

AAOT OO0 11T AAOGAA AO OEA OAI A 1AOGAI 8 )i DAOOE
international negotiations can be highlighted as a prominent area for its application.

This group is however taracterized by a specific peculiarity: the authors tend to

relax the bast, conservative Principal-Agent assumptions and offer to perceive the

dynamics between the principal and agent in terms of cooperation. As they suggest,

OEA 1100 OAAAIS ouk déoretkdl Anllers@rlibgdof the politics of

AAT ACAOGETT AT A APOAOAOEIT ET OEA %5068

Tom Delreux applies adiberaldPrincipal-Agenti T AAT 01 AAOOAO O1 AAOOOA
participation in international environmental negotiations and finds convincing
evidence that it is not only characterized by informational benefits favouring the
agents (as the orthodox accounts would suggest), but alsby informational benefits
for the principals.®®° By applying the Principal-Agent framework supported by some
insights from resource dependence theory, Bart Kerremans and Evelyn Corremans

suggests that the agents may decide to reduce their informational aduwatage over

the principal and choose proactive cooperation when operating in environments

sees 1 AEAO (8 40ECAORh O4EA ZIEahaCda dr QBatkBAnKiItY REyLIich? Prdiditady E O
Assessment of the New Regime for the Prudential Supervisionof BaE O x EOE %# " Elrdpéah i OAT AT 08 h
Business Organization Law Review (EBORJ no. 4 (2014): pp. 449497.

%97 SeeGiorgio Monti and Ann Petit Christy, The Single Supervisory Mechanism: legal fragilities and possible

solutions, Ademu Working Paper Series WP 2016/016 (2016)

¥seeDelOAOD AT A 1 AOEAAT OAT h &)1 601 AOA OEKhders MdleDiA Stlyingthe EI EOAOEIT T O
%001 PAAT 51 EPMDS j AAT OAh 18

39 seeDelreux, The EU as international environmental negotiatoabove, n.314, chapter three.
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discussing the functioning of the European External Action Service, Hylke Dijkstra
looks at situations where delegation of tasks is norexclusive and the principal
retains some decisionmaking competences constitute a challenge for the overall
rationale for delegation and the hierarchical relationship between principals and
agents. He alsodoubts whether in such a context EU diplomats are capable of

building up information surpluses, thus challenging the more typical assumptions

regarding information asymmetries of the Principal-Agent approach*°*

“Pseett | OAT AT O AT A +AOOATI AT Oh &1 CAT 6O AOG )1 A& OF AE
(above, n.306).

“ISeeHylke Dijkstra, 0. FAIGAT OOEOA AAI ACAOGEI T O OEA %001 PAAT %@OAOT Al
and Johan Adriaensen. In The Principal Agent Model andhe European Union (Cham: Springer International
Publishing, 2017), pp. 581

ETLS! Ouiil Ad
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CHAPTER 6
Organisational design of the Single
Supervisory Mechanism (SSM)

6.1. Introductory remarks

This chapter analyses theorganisational design of multilevel supervisory subsystems
pertaining to the SSM with a view to determine the systemic position of the higher
level actor z the ECB (supervisory apparatus) and its corresponding shadow of
hierarchy therein. This exercise constitutes the first phase of testing of the
Enforcement and Management hypotheses on the formal topdown compliance

expectation in the subsystem of SSM Direct and Indirect Supervision.

The analysis will be conducted on the basis of theanalytical criteria set in section
three of chapter four (ll.4.3) which include: the constitutional foundatio ns of the
SSM (section two, 111.6.2); the distribution of supervisory responsibilities wit hin the
SSM (section three, 111.63); the modalities of administrative interactions between
the higher and lower level actors within the SSM as regards the conduct of
operational supervision (section four, 1116.4) and the territorial applicabilit y of the
SSM (section five, 111.65).2%2 Section six presents the outcomes of the analysis and
classifies respective SSMupervisory subsystems as reflecting one of the models of

EU administration (section six, I11.6.6) as identified in section four of chapter four

“2The analytical tools provided in chapter four (the Principal-Agent framework) will not be used to investigate

the organisational design of the SSM conducted in this chapér, but the operational design in chapter six.
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(I1.4.4.). This exercise will provide insights into the structure of the first condition
which is expected to dfect the formal top-down compliance expectations within the
SSM and will feed into the analysis of the operational design of the SSMhich forms
the second phase otesting of the Enforcement and Management hypotheses. In that
phase, the analysis will focis on the credibility of the formal control and cooperation
capacity of ECBbased supervisory apparatus (seen as the principal) in respect of
NCA-based supervisory apparatus (seen ake agent) by means of the application of
the Principal-Agent framework to the subsystems of SSM Direct and Indirect

Supervision.

6.2. Constitutional foundations of the SSM

In line with the model delineated in chapter three, the constitutional foundations of

an administrative arrangement are considered to be the first element whichis

regarded instrumental in characterizing its nature. The SSM, as an EU administrative

arrangement, was founded on a direct constitutional mandate provided by the
40AAOEAOG8 4EA AT AAT EI C Al AOOA j Al O"cOAEAOOAA
OE M OB OA Oi*? @ncabiulatédrisdticle 127(6) of the TFEU allows for the

establishment of a supranational regulatory regime for prudential supervision. By

s~ A s s s oA oA

AAOEOAOET ¢ OEEO Al AOOAhR OEA 5B5TEITT OAAT AT AT x

% seeChristos Gortsos, 4 EA OOET C1 A OOPAOOEOI OU i AAEAT EOGI 6d A 1 AET O AOEI Al
Union (the full Europeanisaton oE OE A OA AT Workindg PBBeDSkries MoBER@ S (June) (ECEFIL, 2013)

404 SeeTommaso PadoaSchioppa,EMU and banking supervisionLecture by Tommaso PadogSchioppa Member
of the Executive Board of the European Central Bank at the London School of Economics, Financial Markets

Group on 24 February 1999
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its oon OEOT OCE OAOEAO OEAT OxEZAOh A Da&ai OCE x.
authorize supranational interference into national constitutional orders. The
activation of this clause alters the basic constitutional distribution of competences
between the Union and its Member States laid down by Articles 36 of the TFEU

underpinned by the principle of conferral of powers, enshrined in the Article 5(2) of

the TEU A%

I AAT OAET ¢ O1 OEA | OOE feé Rountilh acting @y neds dEA 4 &
regulations in accordancewith a special legislative procedure, may unanimously, and
after consulting the European Parliament and the European Central Bank, confer
specific tasks upon the European Central Bank concerning policies relating to the

prudential supervision of credit insitutions and other financial institutions with the

exception of insurance undertakingg 8

Although this provision appears to be somewhat vague and operended as it refers

OITATG ZAOOET ¢ OAOEO j8q AiTAAOIEI C PDIGItEAEAO

is nevertheless widely considered as a sound constitutional basis which allows the

%#" O AAOOU 166 AAOEOEOEAO j OOAOEO6Qqh PO

stemming from prudential policies.*®” In this respect, it was argued that the

%5 SeeRené Smits,The European Central Bankinstitutional aspects, International banking and finance law series

v.5 (The Hague, London: Kluwer Law International, 1997)p. 357.

Yy 0 OOAOAO O hall et cONEvthimyte linkité df theCcompetences conferred upon it by the Member
States in the Treaties to obtain the objectives set out therein. Competences not conferred upon the Union in the
Treaties shall remain with the Member States. It should be ead in conjunction with the Article 4(1) of the TEU

xEEAE OOEDPOI AOGAO OEAO OAIT i PAOGAT ARG 110 AT 1 £ZAOOAA ObPiI 1T OEA
30A0Ad8

“Seeda OECAOR O4EA 3ET ClI AzPanddaloO@uEck Babking RedulatioA? PEeldriinary

Assessmentofthe Ax 2ACEI A &£ O OEA 00OAAT OEAl 30PAOCOEGHS 1T 1 £ " Al E
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reference toODT 1 EAEAO6 xAO ET 6001 ACAAA O1T 1 EIiEO OEA
actual dayto-day supervision?®® However, these arguments are not universally

shared since the potential involvement of the ECB in areas of public policies other

than monetary policy has been fiercely disputed since the creation of the EMU. The

first time, when an EU-x EAA AEOAOQOOOEIT 1 i1 OEA OAIT PA 1 E
supervisory mandate took place, was in the context of preparatory work on the

Maastricht Treaty and the framework for a future Economic and Monetary Union.

There were two major camps in this debate.

On the one side, many national central bank governors were in favor of attributing
to the ECB responsibilities in the field of banking supervision. At that time,
significant involvement of central banks in various operational tasks related to
banking supervision was also the national supervisory model present in the large

majority of EU Member States in the late 1980s and early 1990s. That predominant

model followed the traditoT AT OT AAOOOAT AET ¢ 1T £ AAT OOAT AATE
preserving price stability, but also ensuring sound banking*®® Consequently, the
initial proposal presented by the Committee of Governors in 1990 explicitly
designated the prospective monetary authority of the Union (the ECB) as one of
AT I DAOAT O OOPAOOEOT OU AOOET OEOEAO8heE®A ' 1T OAOI

may formulate, interpret and implement policies relating to the prudential supervision

wAAU 7UI AROOAER O4EA 3ETGCI A 30DPAOOEOI OU - AMafioAd Hagkiof | OE33- ER 0
Belgium Working Paper no. 255 (2014)
“% |bid., p. 18.

499 SeeVera Constance Smith,The rationale of central banking(PS King London, 1936)
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of credit and other financial institutions for which it is designated as competent

authority 88’

The attribution of supervisory functions to the ECB was opposed by Member State
governments, some banking supervisors, the Bundesbank as well as some
academics™'Mario Sarcinelli expressed a view that the meris of entrusting bank
OOPAOOEOGEITT AO AiTi1Tc OOAOOOT OU OAOGEO O1 A 1
be carefully examined, because, while the activity is globalizing, supervisory
responsibilities risk remaining fragmented and creating externalities to the

AAGOEI AT O T £ OEEO 1 O OE ABOthahlésing, andnfluerdddd A OO E O
AATTTTEOO AAOGAA ET OEA "O1 AAOGAATE AO OEA OE
AT 1 OET O1 061 U AAOT AACAA A1 O A OAT AAO eNT A 1 EI

413

EU monetary authority,”“and strongly opposed attributing it banking supervisory

—
—_
T
h\

OAAAAOOA 1T &£ pi 6A1T 6EAI AiT £l EAOBO xEOE
ET O 1 6AA B49Underinis e AtGhé BCB, this view was also a dominant
ECB stance4 EA %#" AOCOAA OEAO OOEA EIT 6001 ABAOGEI

institutional separation of monetary jurisdiction (the euro area) and supervisory

“10see Draft text proposed by tle Committee of Governors transmitted to the President of the ECOFIN Council

on 27 November 1990. Europe, Document No. 1669/1679. Quoted fromnA EGAEOAR O%nOOT PAAT EOET C B[
AAT EET ¢ OODPAOOGEOGEI T8 , AcAl & O1 AAGET 1 O Alids.Ei pi EAAGET T O A
“seeHarold James Making the European monetary unionHarvard University Press, 2012)p. 313.

“25ee- AOET 3AOAETAITER O, A "AT AA #A1 O0AI A %0OOi PAAd EOOEOOUEI
AOT 1 OU Mbrietd éH@rdilitods, no. 178 (1992)

“Bgee/ OF AO ) OOET Ch O3ET 01 A x AIEAGcEdionaERafeng. 1551(2000AT OOAT AAT EOe 8 |
“14seeOtmar Issing and JanPieter Krahnen, Transcript of a hearing before Members of the House of Lords (UK) in

Frankfurt on Genuine Economic and Monetary Union and its Implications for the UKPolicy Letter No. 21 (2013),

http://safe -frankfurt.de/uploads/media/House_of_Lords_Hearing_Issing_Krahnen.pdf, accessed 01 December
2017p. 9.
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EOOEOAEAOEI T | Ai i AOOEA*Rihe@éntyéatsletef, b mil&1T A | AOE /
approach was alsotakerET  OEA O$A |, AOI OET OA 2AP1 006 xEEAE
against transferring banking supervision to the ECB**®

Finally, as a result of intensive negotiations between Member Statest was agreed

that banking supervision should not belong to the basic taks of the ECB and its

involvement was reduced to the advisory function®'’ In the realm of banking
OOPAOOGEOGEI T h OEA %#" x] O A A@AOAEOA Al AT A
supervision by other (national) authorities.**® It was reported that at the personal

insistence of Tommaso Pado#Schioppa’*it was however decided that a transfer of

bank supervisory competences to the ECB level should not be blocked in the future

ET A Welinferaddiéh between the Eurosystem and national supervisory authorities

turnedou® 117 & O1 x1 B¥hidamfdehdtn@dinctigorted in Article

103 of the TEC (that became Article 127(6) of the TFEU as a result of the Lisbon

Treaty reform), notably without recourse to the burdensome (ordinary) Treaty

amendment procedure laid down in Article 48 of the TUE.***

415SeeEuropean Central Bank,The role of central banks in prudential supervisign

https://www.ecb.europa.eu/pub/pdf/other/prudentialsupcbrole_en.pdf, accessed 01 December 201%. 8.

416See.]acques de Larosiere, L. Balcerowicz, O. Issing et alhe High-Level Group on Financial Supervision in the

EU, Chaired by Jacques de Larosier&eport(Brussels, 2009)

“1"gee Smits, The European Central Bankabove, n.405), p. 335337.

*835eeHelmut Siekmann, The Legal Framework for the European System of Central Bankghite Paper No. 26

(2015)

927 OA - AOpA , AOOOAKh O2AL£I AADBDODOORDI OAT BERC OHBIBODE O AUAAGOR &
Legal Conference 201pp. 154173

20 seePadoa Schioppa, EMU and banking supervisior(above, n.404).

*21This amendment procedure requires an intergovernmental conference, ratification by national parliaments,

sometimes even a national referendum.
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In 2012, political agreement was reached on the need to elevate the responsibility for

banking supervision to the European level. Despitethe existence of alternative
constitutional bases for the creation of supranational structures governing EU
AET AT AEAT OOPAOOGEOEITh EO xAO AAAEAAA Ol
encapsulated inArticle 127(6) of the TFEJ which explicitly authorizes the conferral

I £ -Ai AAO 3 OAOA O petenced Bupod Gng Qlniany butAlimits the

institutional choice exclusively to the ECB.

Among other constitutional possibilities allowing creating new EU supervisory

regime one can point out at a possible recourse to indirect Treaty basis in the form

encapsi AOAA ET | OOEAT A YYn 1T &£ OEA 4&%5 j OET OA
however ruled out since adoption of individual supervisory measures may entail

elements of policy judgment going far beyond a mere legal or technical assessment

of facts based onobjective criteria and therefore would be prohibited in the light of

OEA O-AOITE $1 AOOET Ao s

To set the SSM in motion, a special act of general application (SSM Regulatiofi?f

which rests on the constitutional authorisation provided by Article 127(6) of TFE,

was adopted by the Council. t confers 0BT T  OEA %#" specific@bkAAO 1T &£
concerning policies relating to the prudential supervision of credit institutions, with a

view to contributing to the safety and soundness of credit institutions and the dbdity

“2geed# 1 O1T AET 2ACOI AGET T jwsq .0 Yianraivée T & Yi [/ AOT ARO ai>
Central Bank concerning policies relating to the prudential supervisi T T £ AOAAEO ET OOEOOOET T Od 3
(above, n.72).
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solely regulates procedural aspects related to the conferral of banking supervisory

competences upon the ECB, substantive aspects of the conferral had to be set out by

a Council legal act. In this sense, the SSM Regulation can be regarded as a basic act

of the new supranational supervisory regime, which is at the top of legal framework

i 80

A £ oA o~

governnC OEA 33- AT A xEEAE D Ohs foAtAeCadoptiondAT T OOE OO (

subsquent legal instruments regulating the functioning of the SSM administrative
system, such adnter alia already mentioned the SSM Framework Regulatiori’?* the

ECB Regulation ECB/2015/1%° or the ECB Regulation ECB/2016/4%*

The SSM Regulation, althoughforming a single act of Union law, does not however
establish a single administrative arrangement. As pointed out above, the SSM
supervisory framework exhibits a deeply pluralistic nature and distinguishes two
distinct administrative arrangements.*?’ The first one, the subsystem of SSM Direct
Supervision, applies to these credit institutions which are considered asignificant in
accordance with the specific quantitaive and qualitative criteria (@ignificance

criteriad. Those criteria include: (i) size?® (ii) economic importance,*?® (iii)

*Z5ee Article 1 of SSM Regulation.

see02 ACOI AGEI T j%5q .1 AOBrail YR 1T &£ OEA %0O0i PAAT #A1 OOAI

for cooperation within the Single Supervisory Mechanism between the European Central Bank and national

" AT E

ATi DAOGAT O AOOETI OEOEAO AT A xEOE 1T AOETT Al AAOECI AOAA AOOEIT OEOE

(above, n.73).

5eed2 ACOI AOET 14 of theEEQB ofiii7 Wardh 2G15 on reporting of supervisory financial information
jw#" Tal Yi TYe4qd j AAT OAh 18

5ee®2 ACOI AGET T | %5Q &1 YO TR onthe Axerfide Af otans and diEcrétions avallabld E
ET S5TETT TAx jwu#"mal YOTRQE j AAT OAh 18

2" See Figure 2 Case study table.

According to the methodol ogy provided in the Article 6(4) of the SSM Regulation, this criterion is understood
as the total value of its assets exceeds EUR 30 billion; or as the ratio of its total assets over the GDP of the

428
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30 (jv) receiving public financial assistance®*

significance of crossborder activities,
and (v) being among the three most important banks in local jurisdiction.*** The
second arrangement, the subsystem of SSM Indirect Supervisn, applies to those
credit institutions which do not f ulfill one of the significance criteria and are

therefore considered asess sgnificant .**®

6.3. Allocation of supervisory responsibilities within the SSM

The second element that is instrumental in the analysis of the organisational design
of EU multilevel administration concerns the internal allocation of administrative
responsibilities between the higher and lower level actors. To generate particular
legal consequences upon an individual that result from thke pursuit of particular
administrative tasks, an organ of a public administration needs to be attributed a

corresponding competence to do so. In the EU context, the question related to

participating Member State of establishment exceeding 20 %unless the total value of its assets is below EUR 5
billion.

29 pAccording to the methodology provided in the Article 6(4) of the SSM Regulation, this criterion is understood

as importance for the economy of the Union or any participating Member State.

430According to the methodology provided in the Article 6(4) of the SSM Regulation, the ECB may also, on its

own initiative, consider an institution to be of significant relevance where it has established banking subsidiaries

in more than one participating Mem ber States and its crosshorder assets or liabilities represent a significant part

of its total assets or liabilities subject to the conditions laid down in the methodology. The methodology sets this
AOEOAOETT AO OEA O1 OAIl lidrdandink ratiossf it& cdiods-bArdeObsbtdliatfliged iA hoked T'i AE
than one other participating Member State to its total assets/liabilities is above 20%.

431According to the methodology provided in the Article 6(4) of the SSM Regulation, this criterion is applied to

those banks for which public financial assistance has been requested or received directly from the EFSF or the

ESM. They shall not be considered less significant.

432According to the methodology provided in the Article 6(4) of the SSM Regulation,this criterion is an

obligation for the ECB shall carry out the tasks conferred on it by this Regulation in respect of the three most
significant credit institutions in each of the participating Member States, unless justified by particular
circumstances.

“B3AR 1 OOEAT A Gjaq T &£ OEA 33- 2ACOI AGEI T d j8Qq 1TAOGEIT AT Al
for the tasks referred to in points (b), (d) to (g) and (i) of Article 4(1) and adopting all relevant supervisory
decisions with regard to the credit institutions referred to in the first subparagraph of paragraph 4 of this Article,
within the framework and subject to the procedures referred to in paragraph 7 of this Article.
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distribution of tasks and competences becomes even more relevant since sets the
extent, to which traditional Westphalian state administrative monopoly to influence
legal status of an individual within their territory may be limited or complemented

by administrative activities of supranational regulatory structures.

6.3.1. The exeacise of administrative tasks in the SSM

Within the Single Supervisory Mechanism, administrative responsibilities of public

AAT ET EOOOAOGETT AOA OAI AGAA O1 A OPAAEZEA AOAA
I £ AOAAEO "BThossM®Eeyliationtodaing however no definition of what
OPOOAAT OEA OOPAOOGEOGEITT6 Al OAEI 08 )1 OOAAAR

supervisory tasks that may be considered as the core activity of any prudential
supervisor.**> According to Article 4(1) of the SSM Regultion, the following (micro -
prudential) supervisory tasks hawe been conferred upon the ECB (8SM supervisory

tasks)):

(1) Granting and withdrawal of authorisation of a credit institution; >
(2) Supervision of crossborder entities;**’

(3) Assessment of changes in theshareholder structure of supervised
entities; **®

3 See Article 1 of the SSM Regulation: This Regulation confers on theCB specific tasks concerning policies

relating to the prudential supervision| £ AOAAEO ET OOEOOOEIT O j 8Qq68

“Fsee7 UIl AAOOAER O4EA 3ETCI A 30PAOOEOI OU - AAEAT EOIi40%, OE33- Eh
p. 13.
436

See Atrticle 4(1)(a) of the SSM Regulatiarto authorize credit institutions and to withdraw authorizations of
credit institutions subject to Article 14. This task stems from the Articles 818 and 21 of the CRDIV.

*37See Article 4(1)(b) of the SSM Regulation: for credit institutions established ira participating Member State,

which wish to establish a branch or provide cross border services in a nofarticipating Member State, to carry
out the tasks which the competent authority of the home Member State shall have under the relevant Union law.
This task stems from the Articles 35 and 39 of the CRDIV.
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(4) Ensuring the compliance of supervised entities with key micreprudential
requirements;*°

(5) Ensuring the compliance of supervised entities with other micro-
prudential requirements; **°

(6) Conduct of supervisory reviewsj O3 OPAOOEOTI OU 2AO0EAx Al
001 AAOOAOGGh 32%00Qq Al A*YOOOAOO O6AOOO i1
(7) Supervision of banking groups on a consolidated basi&*

(8) Supplementary supervision of financial conglomerates:*?

438 See Article 4(1)(c) of the SSM Regulation: to assess natifications of the acquisition and disposal of qualifying

holdings in credit institutions, except in the case of a bank resolution, and subject b Article 15. This task stems
from the Articles 22-27 of the CRDIV.

439 See Article 4(1)(d) of the SSM Regulation: to ensure compliance with the acts referred to in the first
subparagraph of Article 4(3), which impose prudential requirements on credit institutions in the areas of own
funds requirements, securitization, large exposure limits, liquidity, leverage, and reporting and public disclosure
of information on those matters. Accordingly, the obligation to ensure compliance with own funds (capital)
requirements and securitization stems from the Articles 25386 and 404410 of the CRR; the obligation to ensure
compliance with limits on large exposures stems from the Articles 387403 of CRR; the obligation to ensure
compliance with liquidity requirements stem s from the Articles 411426 of CRR; the obligation to ensure
compliance with public disclosure of information on these matters (Pillar 3) stems from the Articles 431455 of

the CRR.

440 5ee Article 4(1)(e) of the SSM Regulation: to ensure compliance with thacts referred to in the first

subparagraph of Article 4(3), which impose requirements on credit institutions to have in place robust
governance arrangements, including the fit and proper requirements for the persons responsible for the
management of credt institutions, risk management processes, internal control mechanisms, remuneration
policies and practices and effective internal capital adequacy assessment processes, including Internal Ratings
Based models. Accordingly, the obligation to ensure robusgovernance arrangements stems from the Articles 74

75 and 8896 of the CRDIV; the obligation to ensure effective ICAAP stems from the Articles 787 of the CRDIV.

“l5ee Article 4(1)(f) of the SSM Regulation: (f) to carry out supervisory reviews, includmmwhere appropriate in

coordination with EBA, stress tests and their possible publication, in order to determine whether the
arrangements, strategies, processes and mechanisms put in place by credit institutions and the own funds held

by these institutions ensure a sound management and coverage of their risks, and on the basis of that supervisory
review to impose on credit institutions specific additional own funds requirements, specific publication
requirements, specific liquidity requirements and other measures, where specifically made available to

competent authorities by relevant Union law. The obligation to carry out SREPs and stress tests stems from the
Articles 97-101 of the CRDIV. The imposition of ad hoc additional requirements is governed by the #icles 102

107 of the CRDIV.

42 5ee Article 4(1)(g) of the SSM Regulation: to carry out supervision on a consolidated basis over credit

ET OOEOOOEIT T 08 DPAOAT OO AOOAAI EOEAA ET 11TA T £ OEA PAOOEAEDA
companies and mixed financial holding companies, and to participate in supervision on a consolidated basis,

including in colleges of supervisors without prejudice to the participation of national competent authorities in

those colleges as observers, in relation to pants not established in one of the participating Member State. This

obligation stems from the Articles 11-1118 of the CRDIV.

443 5ee Article 4(1)(h) of the SSM Regulation: to participate in supplementary supervision of a financial

conglomerate in relation to the credit institutions included in it and to assume the tasks of a coordinator where
the ECB is appointed as the coordinator for a financial conglomerate in accordance with the criteria set out in
relevant Union law. This obligation stems from the provisions of the Directive 2002/87/EC.
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The abovementioned supervisory tasks are carried out vikOE O OAOAAEO ET OOE

O

2 A ~

in the meaning of Union law,**AT A Ox1 AAOACi OEAO 1T £ EI 1 AET ¢ A
Ei 1 AET ¢ AT @AfieEcdn@it of consolidated supervision of banking

groups)andOi E@AA A£ET A1 AEAIT *“fEn thekdhiext of fupplemehtar A O 6
supervision of financial conglomerates)?*® Those three types of financial market

participants, together with branches operating in participating Member States of

credit institutions established in non-participating Member States, are included in

OEA OAT PA T £ OOOPAOOEOGAA AT OEOEAOGOe ET OEA 1 AA
Prudential supervision of financial market participants other than credit institutions

is out of the SSM jurisdictional remit and remains exclusively under national

responsibility, in spite of the fact that some of participants may be of systemic

relevance to banking system. This notably includes financial institutions such as

44 See Article 4(1)(i) of SSM Regulation: to carry out supervisory tasks in relation to recovery plans, and early

intervention where a credit institution or group in relation to which the ECB is the consolidating supervisor, does
not meet or is likely to breach the applicable prudential requirements, and, only in the cases explicitly stipulated
by relevant Union law for competent authorities, structural changes required from credit institutions to prevent
financial stressor failure, excluding any resolution powers. Accordingly, the obligation to draw recovery plans for
supervised banks stems from the Articles 8 of the BRRD. Early intervention measures available to competent
supervisors are governed by the Articles 280 of the BRRD.

45 See Article 4(1) of the SSM Regulation. According to Article 4(1) point 1 of the CRR: credit institutions are

Ol AROOOI T A AO OOT AAOOAEET O OEA AOOET AOO T £ xEEAE EO O OAAA
andtograntcreAEOO £ O EOO 1T x1 AAAT O1 668

46 See Article 4(1)@)(h) of the SSM Regulation. According to Article 4 point 19 of the Directive 2006/48/EC,

financial holding company is a financial institution (1) the subsidiaries of which are exclusively or mainly credit

institutions, investment firms or financial instit utions at least one of such subsidiaries being a credit institutions

or an investment firm and (2) which is not a mixed financial holding company.

7 see Article 4(1)(g)(h) of the SSM Regulation. According to Article 2 point 15 of the Directive 2002/87/EC,
mixed financial holding company is a parent undertaking, other than a regulated entity, which together with its
subsidiariesz at least one of which is a regulated entity which has its registered office in the E\& and other

entities, constitutes a financial conglomerate.

48 A financial conglomerate is a group or subgroup, where (1) a regulated entity is at the head of the group of the

subgroup or (2) at least one of subsidiaries in that group or subgroup is a regulated entity (i.e. a credit institution,
an insurance undertaking, a reinsurance undertaking, an investment firm, an asset management company, or an
alternative investment fund manager). See Article 2 point 14 of the Directive 2002/87/EC.
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leasing, factoring and credit companies, central counterparties,**°

payment

institutions ,**® investment firms,**or UCITS management companie$>? It should be

noted that Article 127(6) of the TFEU does not however exclude the possibility of
transferring the prudential supervision of the abovementioned entities to the ECB in

OEA Z£OOOOA OET AA E O célindiiutios ATEA@ad dwevedie OE A O 6
OOAEAAO O1 OEA #1 O1TAEI 6O ADPDPOIT OAI 8 4EA 111
undertakings,**® over which the ECB is constitutionally banned from assuming

supervisory tasks. Therefore, without the Treaty change, it would be impossible to

submit all financial institutions under the SSM supervisory jurisdiction.

Although the foregoing tasks can be onsidered as pertaining to the core of
prudential supervision, they cannot be regarded as the exhaustive list of all
prudential tasks. It therefore follows that they might be areas of prudential
supervision of credit institutions which have not been conferred upon the ECB,
which remain within the remit of national competence. In this respect, the SSM

Regulation lists a number of prudential supervisory tasks regarding credit

49 See Article 1 of the SSM Regulation, second paragraph. i@l counterparty is a legal person that interposes

itself between the counterparties to the contracts traded on one or more financial markets, becoming the buyer
to every seller and the seller to every buyer. See Article 2(1) of the Regulation (EU) NoB4r ¢ 1 Y& j O%- ) 26 Q8

450 Payment institution is a legal person that has been granted authorization to provide and execute payment

serviced across the EU. See Article 4 para 4 of the Directive 2007/64/EC.

“*IAn investment firm is any legal person whose regular ocapation or business is the provision of one or more

OET OAOCOI AT O OAOOGEAAOGE Oi OEEOA DPAOOGEAOR AT A¥T1 O OEA DPAOA O
POl ZAOCOET 1T Al AAOGEO8 )1 0OO00IT h OET OGAOOI AT O hodkwieeEdhd O AT A AAOI
activities listed in Section A of Annex | relating to any of the instruments listed in Section C of Annex | of the

MIFID I. See Article 4 par. 1 point 1 of the Directive 2004/39/EC.

S2yCITS is an undertaking (1) with the sole object of cokkctive investment in transferable securities or in other

liquid financial assets of capital raised from the public and which operates on the principle of riskspreading, and

with units which are, at the request of holders, repurchased or redeemed, directlyor indirectly, out of those

01 AAOOAEET ¢O8 AOOAOO8 3AA | OOCEAI A a PAO8 Y PIEIO] Aq T £ OE,
“53 An insurance undertaking is a direct life or non-life insurance undertaking which has received official

authorization in accordance with Article 6 of the Directive 73/239/EEC or Article 6 of the Directive 79/267/EEC.
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institutions, which remain within the exc lusive competence of the NCAs fion-SSM

supervisory tasks) regardless of their significance status. They includé®*

(2) Receiving of notifications on the exercise of the right of establishment
and the free provision of services by credit institutions across the internal
market;

(2) Supervising undertakings which are not covered by the definition of
credit institutions under Union law but which are supervised as credit
institutions under national law ;*°°

(3)  Supervising branches of credit institutions from third countries;
(4) Supervising paymentsservices;
(5) Conducting day-to-day verifications of all credit institutions;

(6) Supervising credit institutions as regards markets in financial
instruments;

(7 Preventing of the use of the financial system for the purpose of money
laundering and terrorist financing;

(8) Ensuring consumer protection.
It follows that the micro -prudential supervision within the SSM is governed by the
principle of conferral which fulfills a twofold role: firstly, it sets the legal boundaries
Al O OEA 51 ET 1 610 of mmkroprudentidf Supe@igioh andEEsdcondly, it
provides foundations for the legitimate exercise of competences by the Union in

relation to supervised entities. Moreover, the attribution to the ECB of

overwhelming, but not exhaustive number of tasks ®©ncerning prudential

4 See, indicatively, Recital (25) of the SSM Regulation which lists a number of supervisory tasks not conferred on

the ECB that should remain with the national authorities.

455 Importantly, this includes specialized French financial institutions which under national law may be

considered credit institutions without receiving deposits from public.
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supervision of credit institutions follows also the principles of proportionality, which
sets the scope and depth of conferral to the extent necessary to achieve the
objectives set by the SSM Regulation. This is in line with an approdt that the
distribution of tasks and competences between EU and national level in specific
policy field is usually better organized on a caseby-case basis in light of the political,
economic and social factors of a sector at stak&® Lastly, the implementation of
supervisory tasks in the SSM is underpinned by the principle of decentralization.
This is reflected in the regime established by Articles 6(4)(6) of the SSM Regulation
delineating the personal scope of supervised entities, over which the ECB exdses
its supervisory tasks directly (SSM Direct Supervision); over which the exercise of the
%#" 60 OOPAOOEOI OU OAOGEO EO 1 ACEOI ACEOGAT U A
oversight (SSM Indirect Supervision).

The first arrangement, the subsystem of SSMDirect Supervision, applies to credit
institutions established in any of participating Member States that are classified as
significant in accordance with the criteria laid down in Article 6(4) of the SSM
Regulation. For this group of entities, the ECB isexclusively competent to carry out
all SSM supervisory tasks listed in the Article 4(1) of the SSM Regulatioh! Although

the ECB is exclusively responsible and accountable for the exercise of these tasks, the

Csee- EOT O1 AGA 3AET T OAT AT A 111 AOGEA /1 0606i xh O)1 OOEOOOEI T Al $,
&ET AT A E AlUtrectit Dalv R&Yiévil(hno. 5(2014): pp. 8@91 (p. 9L
57 Seesupran. 436-447.
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NCAs remain responsible for assisting the ECBin the preparation and

implementation of any supervisory acts related to them?*®

The second arrangement, the subsystem of SSM Indirect Supervision, applies to

credit institutions established in any of participating Member States deemed less

significant. For this group of entities, the NCAs are legislatively attributed the

responsibility to carry out supervisory tasks conferred upon the ECB that are listed in

Article 4(1) of the SSM Regulatiorf*® with three notable exceptions: (i) granting and

(i) withdrawal of authorisation of a credit institution ,**® and (iii) assessments of

AEAT CAO ET OEA OEAOAEI |1 AAOBO BDthoéxArO oA 1 £ A (
these three supervisory tasks is directly attributed to the ECB and governed by a

special two-stage regime that nevertheless foresees substantial involvement of NCAs

ET OEA DOAPAOAOI OU x1 OE | ®Ahel réniintler @ SSMAAADOOA OGS
supervisory tasks in relation to less significant institutions is carried out bythe NCAs

BA.163

under (multi -dimensional) oversight of the EC The exercise of other spervisory

tasks visa-vis, both significant and less significant, supervised entitieswhich were

8 See Article 6(3) of the SSM Regulation.

¥ gee Article 6(4) of EA 33- 2ACOI AGETT1q O)1 OAI AGEIT O OEA OAOEO AAEET /
(c) of paragraph 1 thereof, the ECB shall have the responsibilities set out in paragraph 5 of ghirticle and the

national competent authorities shall have the responsibilities set out in paragraph 6 of this Article, within the

AOAT Ax1T OE AT A OOAEAAO O OEA pOi AAAOOAO OAEAOOAA O ET PDPAOAC
%0 Seesupran.436.

**15eesupran. 438

52 For the applicable regime, see Article 1415 ofthe SSM Regulation.

53 See Article 6(5)(b) of the SSM Regulation.
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not conferred upon the ECB?*** remains within a competence of the relevant

national authorities. 4°

6.3.2. The exercise of dministrative competences in the SSM

To carry out their supervisory tasks and responsibilities, both the ECB and NCAs

need to be attributed relevant powers (competences) which would make them

capable of adopting acts producing legal consequences vi&Vis supervised entities.

Although the terms of powers and competences are often used interchangeably, they

are not the conceptually equivalent. Whereas the notion of power refers to capability

of a public actor (government, administrative authority) to pursue public policies

and is considered as an attribute of a State, the competence expresses the @ef

I Eil EOO AT A Iséopebotapplicatibroof povied andnot the power itselfa*®

In this sense, it is associ®@ AA xEOE OEA %l Cl EOEowWhi€hOET T 1
determines the sphere and the boundaries in which that power is allowed to be
exercised?®’ Since the Union is not a State, the exercise of the exercise of any
Q@owercsAOOOEAOOAA O EO TAAAOG O A 111x OEA DO

AARO TT1U0U xEOEET OEA TEIEOO 1 # OEA Al 1 DbAOAI

p>]

' TT OEAO AOPAAO xEEAE 1T AAAO OF AA EEGEI EGCEC

regulatory and supervisory @mpetences related to prudential policies. Prior to the

%4 Seesupran.454.

See Atrticle 1 of the SSM Regulation: This Regulation is without prejudice tthe responsibilities and related
powers of the competent authorities of the participating Member States to carry out supervisory tasks not
conferred on the ECB by this Regulation.

465

W3AA #1101 AAARAOR *8 j ai 1 i Qes@anipdtehdedd B DA OC AT A AAICEBHue ETOAOT AO
de Rennes 2005, Paris: Pedone, p. 308.
“Tsee” AAGAR O4EA 111 1T AAGETT 1T+ #7 APARAOAIT ARIOO G 90BA RBARD AJOEAT O/

%8 See Article 5(2) of the TEU.

159



crisis, it was widely accepted that regulation and supervision is closely interrelated
that practically form two sides of the same coin. Given the elusive nature of both
terms, they were often used (ad are still being used by some commentators}®

interchangeably.*”° Even today, competent authorities are sometimes referred to as
bank regulators and sometimes as bank supervisors. However, during the crisis,
attempts to formally distinguish both activities were undertaken. As the de Larosiére

report pointed out:

(Regulation is the set of rules and standards that govern financial institutions;
their main objective is to foster financial stability and to protect the customers
of financial services. Regulationcan take different forms, ranging from
information requirements to strict measures such as capital requirement®©n

the other hand, supervision is the process designed to oversee financial
institutions in order to ensure that rules and standards are propé&r applied.

This being said, in practice, regulatiod 1 A OODPAOOEOEI 1 8ROA ET OAOC

The abovementioned differentiation equates regulation to rule-making and
supervision to the implementation (application and enforcement) of these rules. The
main reason for this was to ensure the applicability of a single setof common

banking rules (the Single Rulebool to all credit institutions in EU Members States

469 Notably in the Anglo-American legal scholarship. Here, regulation refers to the exercise of control or direct

government intervention into an otherwise autonomous sphere of the market and is frequently opposed to
competition. For an overview, see for exampleStephen G. BreyerRegulation and its Reform(Harvard University
Press, 2009)

"0 seeRosa Maria Lastrajnternational financial and monetary law (Oxford University Press, 2015), p. 112

“"Seelarosiére et al.,The High-Level Group on Financial Supervision in the EU, Chaired by Jacques de Larosiere

Report(above, n. 419, para 38.
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in order to avoid regulatory fragmentation and maintain institutional balance
between EU institutions, agencies and bodies which gained new regulatory and
supervisory competences over banking sector. Notwithstanding these attempts to
provide more conceptual clarity by introducing objective-based differentiation
between both concepts, the borders betweenthem remain rather blurred in terms of
the actual effects on the conduct of market participants operating in the banking
sector. Both the regulation (rule-making) and the supervision (application of these
rules) may entail direct or indirect supervisory consequence$’? and sometimes the
473

vice versa''® Nevertheless, when analyzing the exercise of competences in the SSM,

this section will distinguish between their regulatory and supervisory type.

6.3.3. In particular: the exercise of administrative regulatory competerces in the
SSM

4EA AAOOAT OAT PA T &£ OEA w#"60 OAcCOI AOT OU
market participants has been debated in the academic literature, primarily in
relation to the horizontal distribution of powers between different supranational
actors*” It has been envisaged that the assignment to the ECB general rulemaking

powers would upset the institutional balance with the European Commission and

with the EBA, and would introduce a new nonlevel playing field within the EU since

47270 jllustrate this relation, consider provisions introducing options and national discretions with explicitly

defined procedures regardirg their exercise. These procedures may have an effect on established supervisory
practices of competent authorities which by definition belong to the supervisory dimension of their activities.

“3To illustrate this relation, consider internal handbooks issued by competent authorities on how to apply

certain provisions of applicable banking regulation (i.a. setting procedures, conditions, methodologies and other
specifications which institute a certain interpretation of these provisions in a given jurisdiction).

474 SeeDanny Busch and Guido Ferrarini,The EuropearBanking Union (Oxford: Oxford University Press, 2015)

161



the outreach of the SSM jurisdiction does not cover the entireSingle Market*” That
is why the SSM Regulation emphasizes that the ECB is bound by EWide rules when
carrying out its supervisory tasks. To this end, the ECB is obliged to apply relevant

478 in particular legal acts which constitute the Single Rulebook for

Union law
banking services such as EU binding legislative acts rfotably Regulation and
Directives).*’” As the Union cannot bypass the Member States in the transposition of

Directives,*’®

the ECB has to apply mtional legislation transposing those
Directives.*”® This rule has been formulated by jurisprudence of the CJEU and is
known as the prohibition on horizontal direct effect of directives.”®® Furthermore,
the ECB also applies delegated and implementing acts of he European

Commission*®! based on draft technical standards developed by the EBA in

accordance with the Articles 1015 of the EBA Regulation (Level 2 actéf? as well as

“see7 UT AAOOAER O4EA 3ETCI A 30PAOOEOGI OU - AAEAT EOI407, OE33-ERh 0AO
pp.1213.

78 See Article 4(3) of the SSM Regulation: For the purpose of carrying out the tasks conferred on it by this

Regulation, and with the objective of ensuring high standards of supervision, the ECB shall apply all relevant

Union law, and where this Union law is composed of Directives, the national legislation transposing those

Directives. Where the relevant Union law is composed of Regulations and where currently those Regulations

explicitly grant options for Member States, the ECB shall apply also the nationalegislation exercising those

T DOETT O 888068

" See Article 289 of the TFEU.

478 Notably, even when a provision of a directive is clear and sufficiently precise and constitutes the condition for

direct applicability (in line with the case law of the CJEU). Se Judgment of 19 January982, Case €8/81Ursula

Becker v Finanzamt Miinsterinnenstadt EU:C:1982:7para 25.

"9 Eor these reasons, national law provisions implementing directives governing prudential supervision of credit

ET OOEOGOOET T O OEAIT AA AIADIO ANTEOEAABRAS AO ADAEEDHOGTIT AAGOAI AO
480 SeeJudgment of 26 February 1986, Case 152/84M. H. Marshall v Southampton and SouthWest Hampshire
Area Health Authority (Teaching) EU:C:1986:84para 48.

“815ee Article 290 and 291 of the TFEU.

see®2 ACOI AGETT j%5q .1 Yiyeéeraivyi 1T &£ OEA %00i PAAT 0AOI EAI AT O
establishing a European Supervisory Authority (Eurogan Banking Authority), amending Decision No
aYOoTal T yTw#t AT A OAPAATEI C #1011 EOOCETT Q@ABHAENRROIGT T yTaBT%#d | %
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guidelines and recommendations of the EBA based on the Article 16 athe EBA

Regulation (Level 3 acts).

() Regulatory powers in the subsystem of SSM Direct Supervision

To efficiently and consistently apply the Single Rulebookto supervised entities, the

ECB may issue different legal instrumentg’® including binding legal acts of general

application, such as Regulations albeit limited to the extent necessary in order to

484
S8

organize or specify the modalities for carrying out its supervisory tasks:”™ These

legal acts ought to be issued in conbrmity with the Single Rulebook legislation, as

well the EBA Single Supervisory Handbook!®> The question essentially lies on

xEAOEAO OEA %#" 60 Al i PAOAT AA OiF AAT PO
to purely organisational arrangements for the carrying out o the tasks conferred on

the ECB under the SSM Regulation, or can be functionally extended to ensure that

I ~ ~ ~ N

AEOA-Z

5TEITT80 bi1TEAU OAI AGET ¢ O OEA DOOAAT OEA
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Ei D1 AT AT OAA ET A Al EA ORIUGderAftide 18044 RFEE O A

T s

OEA %#" EO Al DI xAOAA Oi

among others, the tasks concerning policies related to prudential supervisiors’

Seen from this perspective, some authors have interpreted that the notion of policés

“83|ncluding Decisions (individual or without addresses) pursuant to Article 4(3) of the SSM Regulation, seond

subparg as well as Guidelines pursuant tdArticle 12(1) of the ECB/ESCB Statutend Recommendations pursuant
to Article 132 par. 1 of the TFEU in conjunction with the Article 34 of the ECB/ESCB Statute (Protocol No. (4) to
the Treaties onnthe Statute of the European System of Central Banks and of the European Central Bank).

84 See Article 4(3) of the SSM Regulation.

) AAT OAET ¢ OF ' OOEAITA Y i &£ OEA %"t 2ACcOi AGEI T h OEA
European supervisay handbook on the supervision of financial institutions in the Union as a whole, which sets
out supervisory best practices for methodologies and processes.

86 See Recital (11) of the SSM Regulation.

87 See Article 25 (2) of the ESCB/ECB Statute.
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AT O1T A O11T Al OAO -kmakiRd Gieks inOthd dkeasCod prddential
supervision that the Council could very well specify in its mandate to the ECB when
cCOi O1 AET C™0OEA 33-68

The issue whether the ECB can also engage iregulatory supervision of credit

institutions became very sensitive in the context of the exercise of secalled options

and national discretions (ONDs) granted to competent authorities by European and
national supervisory legislation. In particular, the Level lacts (notably the CRRand

the CRDIV) and the Level 2acts (delegatedand implementing acts issued by he

Commission), which form the Single Rulebook, contain a high nhumber of material

provisions which allow either to choose from alternative treatments for supervised

institutiol] © j OT POET 1 06q 10 116 O APPI U AAOOAEI

supervision*®® Such room for maneuver was left to Member States and their
competent supervisors by the EU legislators partly to facilitate the transition to a
new regulatory regime (Basel Ill) and to accommodate existing diverging domestic

4
590

regulatory and supervisory approaches:™ The national exercise of ONDs creates

significant discrepancies in the way the relevant Union law is applied nationally

Bgee OEAT 18 &AOOAOET E

Paper, no. 294 (2015)p. 33.
489

O03ET ¢l A 3 0bAOOE BaGhw Wdrkihg OE A

ONDs affect every part of the prudential framework and range from the progressive phasén of new standards
and definitions to more permanent exemptions from the general rules. They can have a general, jurisdiction
specific outreach, or require a caseby-case assessment based on individual requests by banksuch is the case of
capital or liquidity wai vers for instance. Sedaniele Nouy, Introductory statement: Second ordinary hearing in

COAOT AT A

20y 1T £ OEA #EAEO 1T £ OEA %#" 80 30PAOOGEOGI OU "1 AOA AO OEA %OOI P

Committee (Brussels, 2015),
https://www.bankingsupervision.europa.eu/press/speeches/date/2015/html/se151019.en.html, accessed 01

December 2017
490

Senate of the Republic of ItalfRome, 2015),
https://www.bankingsupervision.europa.eu/press/speeches/date/2015/html/se150628n.html, accessed 01
December 2017
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since in extreme scenario 19 differenhational banking acts varying from a word-by-
word transposition of European norms to national gold-plating could persist.*** In
such a situation, it could become impossible for a single supranational supervisor

(ECB) to ensure equal treatment of credit insttutions and consistent supervisory

approach, which would impede basic objectives of the Banking Unior:*?

For these reasons, it might be argued that the ECB enjoyisnplicit regulatory powers
to formulate common policies for credit institutions operating in participating
Member States, including harmonization of supervisory approaches and perspectives
which also go beyond options and national discretions. Such an understanding
would be based on the functional interpretation which relies on the inseparability of
supervisory and regulatory powers in the context of pursuing objectives of the
Banking Union and could be supported by a joint reading of Articles127(6), 132 of

the TFEU andRecital 34 of the SSM Regulatiorf®

(i)  Regulatory powers in the subsystem of SSNhdirect Supervision

In addition, the ECB has been attributed specific regulatory powers to set the rules

related to the functioning of the subsystem of SSM Indirect Supervision. For the

“1seeSabine LautenschlagerLooking ahead- Closing Remarks at the ECB Forum on Banking Supervisi@iosing

remarks at the SSM Banking Supervision Foruffrankfurt, 2015),
https://www.b ankingsupervision.europa.eu/press/speeches/date/2015/html/se151104_1.en.html, accessed 01

December 2017

92|t should be clearly recognized that inconsistent application of national discretions, especially when leading to

crossborder discrepancies in the level and the quality of capital, increases the potential reliance of banks on
external support in certain constituencies relative to others. In this context, seeinter alia Recital (12) of the SSM
Regulation (coherent and effective supervision), Articlel of the SSM Regulation (equal treatment of credit
institutions with a view to preventing regulatory arbitrage).

“®see- AOAT , AT AT AETER $AOEA 2A11T 0 -0di URh AT A »AOGEAO 3101

01T xAOOqg 4EA 211 A T &£ #1171 OOEOCOOET 1 Al
Giuridica, no. 79 (2015): pp.Z119
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purpose of ensuring the consistency of supervisory outcomes in the 3%, Article
6(5)(a) of the SSM Regulation provides the ECB with a possibility to issue binding
regulations, guidelines and general instructions to the NCAs which may relate to the
performance of supervisory tasks and to the adoption of supervisory decision®y
them. In this respect, the ECB may undertake regulatory action covering such areas
of prudential supervision of less significant institutions, as supervision of cross
border entities, ensuring the compliance of a supervised institution with micro-
prudential requirements provided by the Single Rulebook (for example:own funds
(capital) requirements and securitization, liquidity requirements, leverage, public
disclosure, robust governance arrangements, internal capitabnd liquidity adequacy
assessment pocesses conducting of supervisory reviews (SREPS), stress tests,
supervision of banking groups on a consolidated basis, supplementary supervision of
financial conglomerates, recovery planning of a credit institution and early
intervening. In particular, the ECB can issue general instructions to NCAs
concerning groups or categories of credit institutions focusing on the way how
supervisory decisions on LSlIs are adopted?* This may cover such aspects as capital
requirements, restoring general compliance with supervisory requirements, business
model, risk profile, liquidity requirements, governance, disclosure requirements as

well as removal of managers.

~ A s~
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supervisory regime gverning the subsystem of SSM Indirect Supervision should be

49 A contrario, the ECB cannot instruct the NCAs on the supervision of individual institutions.
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regarded as instrumental to ensure that the options and discretions for competent
authorities as provided in relevant Union law and national laws transposing
directives are applied consistent boh amongst LSIs and between Sls and LSlIs.
Diverging exercise of ONDs by the ECB and NCAs across the SSM could jeopardize
level playing field for both groups of institutions. Ultimately, inconsistent
application of ONDs across the SSM could potentially impat on the comparability

of prudential requirements across credit institutions. As a result, gauging the overall
capital adequacy and compliance with prudential requirement by credit institutions

would prove to be difficult for market participants and the general public.*®®
6.3.4. In particular: the exercise of administrative supervisory competences in the
SSM
In the micro -prudential sense, supervision is a process which starts with the entry on
the banking market of an individual entity to the termination of its ban king
activities, either caused ordinary (e.g. mergers, discontinuation of the banking
business, lapsing of authorisation) or extraordinary circumstances (e.g. resolution,
insolvency). It can be understood a continuous process, which consists of four
stages, j YqQ AT OEOUGO AT OOU EIT Of stritd selidover | AOEA

496

entity, ™" (3) sanctioning and imposition of penalties on an entity in case of its non

495 SeeEuropean Central Bank,Public consultation on a draft Guideline and Recommendation of the ECB on the

exercise of options and discretions ailable in Union law for less significant institutions Explanatory

Memorandum (November),

https://www.bankingsupervision.europa.eu/legalframework/publiccons/pdf/ond_lsi/ond_lIsi_em.en.pdf, accessed

01 December 201 &ee also Informal interview with N (03 November 2016) inAnnex.

57 AAOOOI T A ET OAOI O T £ OEA 1 OAOOCECEDO 1 6GAO AAT EOGS Ai i1 AOGAOD
adequacy, liquidity, governance). It has a forwardlooking dimension in the sense that at this stage, a supervisor

can impose the measures if discovers a likeness possibility of any necompliance with prudential requirements

in the foreseeable future.
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compliance with prudential requirements, and finally (4) crisis management,
including possible resolution or liquidation of an entity. **’ In the SSM, the ECB
(either directly or indirectly via the NCAS) is exclusively competent to carry out
specific supervisory tasks laid down in Article 4(1) of the SSM Regulation for each of
these stages of the superisory process. These tasks are carried out primarily on a
caseby-case basis in a preventive and forwardooking manner, aiming not only at
ensuring that individual supervised entities meet the formal requirements stipulated
in the relevant Union law, but ultimately to ensure their safety and soundness and

the stability of the financial system within the Union and each Member State?%®

Relevant Union law attributes to competent authorities a range of supervisory
powers to intervene in the activity of credit institutions which are necessary to carry

out their tasks*®®

and which cover monitoring and enforcement of applicable
banking rules vis-a-vis their supervisees. The scope of powers conferred upon the

ECB as a bank supervisor is regulated primarily by the 3% Regulation. In this

(114
>
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and should have the powers conferred upon competent authorities by Union law
j 8 ¥ an order to carry out supervisory tasks conferred upon it. To large &tent,

these supervisory powers mirror the powers prior attributed under the CRR/CRDIV

97 SeeL astra, International financial and monetary law (above, n470), p. 115.

See Atrticle 1(1) of the SSM Regulation.

W3 AA 1 OGEAT A Gnjyq T &£ OEA #2%)6 EI AiTEOIAGEIT xEOE ! OOEAI A
authorities shall be given all supervisory powers to intervene in the activity of institutions that are necessary for

the exercise of theirfuncti T h ET A1 OAET ¢ ET DPAOOEAOI AO OEA OECEO O xEOEAOA«x
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AT A OEA PI xAOO OAO 166 ET ! OOEAT A0 Yin ATA Yiio xEAOAAO OEA
the purposes of ensuring compliance with this Regulation,competent authorities shall have the powers and shall
Al 11T x OEA PpOi AAAOOAOG OAO 1 60 ET S$EOAAOEOA a4l YET&0T %5608

% see Recital 45 of the SSM Regulation.
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framework to the competent authorities of the Member States. In this respect,

Member States are instructed to grant their competent authorities a specified set of
OAGOIOA OEA A& |1 PUAIEAl QER A XAF00 OAFInthAA OO EI
national transpositions of the CRDIV. It may therefore occur that in some
jurisdictions national law goes beyond the minimum requirements stipulated in the

CRDIV and attributes to competent authorities broader administrative supervisory

powers.

The ECB does not however exercise all its supervisory powers listed in the SSM
Regulation directly over all credit institutions, despite the fact that it became
exclusively competent to cary out specific supervisory tasks laid down in Article 4(1)

of that Regulation. Firstly, in the fulfillment of the supervisory tasks conferred upon

OEA %#" AT A O1 AAO °Bihd Na# tobtitue to @leigeEtieE O h
supervisory powers of competent authorities in relation to less significant
institutions. °** They are legislatively authorized to do so as long as the ECB has not
AAAEAAA O OAQGAOAEOA AEOAAOI U EOOAI £ Al
significant credit institutions. **> Secondly, it remains unclear whether the ECB is

competent to make use of the supervisory powers attributed to competent

%111 this respect, see for example Article 104 of the CRDIV.

92| this respect, see for example Article 66 of the CRDIV.

%3 g5ee Article 6(5)(c) of the SSM Regulation: the ECB shall exercise oversight over the functioning of the system,

AAOGAA 11 OEA OAOPI T OEAEI EOEAO AT A POT AAAOOAOG OAO 1 060 EI
504 By virtue of Article 6(6) of the SSM Regulation, but with exception to the tasks related to authorizations and
APDPOT OAT O j OATTTTT DPOT AAAOOAOGGHQS

%% See Article 6(5)(c) of the SSM Regulation. Furthermore, it remains unclear whether the ECB is competent to

make use d the supervisory powers attributed to competent authorities by national law that are not explicitly
required by the minimum set listed in the CRDIV.
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authorities by national law that are not explicitly required by the minimum set listed

in the CRDIV.

To better understand power dynamics in the SSM, the following sections will analyze
supervisory competences available to the ECB and NCAs to carry out their respective
supervisory responsibilities over credit institutions operating in participating

Member States. Following the understanding of microprudential supervision a

process, the following subsections look at the exercise of competences within the

33- OEAO OAI AGA OI OEA COAOAEAhBunBrEaEons £ OEA
and approvals powers); to the supervisionstricto sensu that include the use of
investigatory and early intervention powers; and to the use of sanctioning and

enforcement powers visa-vis supervised entities.

(iii) Authorisation s and approvals in SSM (common procedures regimé§®

The SSM Regulation establisheda special supervisory regime z @ommon

T A £ N oA N~ s A o~ N s oA~ s A

DOT AAARGEMGS Cci OAOT O OEA OAEOOEh 1 AOOOEOU AT A

covers to the following three supervisory activities: (i) granting of a bank license to

entities wiling to oDAOAOGA 11 OEA A AltHisatichO)FA@EAOO

managing the exit of credit institutions from banking ma rkets irrespective of a cause

s A~ A N e

%t is noted that this subsection does not cover approvals related to fit and proper assessments. This dkie to

the fact it not a separate competence under SSM Regulation, but rather stems from national transpositions of the
CRDIV.

Y3 AA 1 OOEAT A njAq i £ OEA 33- 2ACOI AGEiITd OOi AOOEI OEUA AOAAE

creditinstitutio T © OOAEAAO O | OOEAI A Ynoés
%% |bid.

170



foregoing cases, the ECB is exclusively competent to adopt supervisory decisions in
relation to both significant and less significant institutions and the principle of
differentiated supervision reflected by the division between SSM Diect and Indirect
Supervision does not apply. Instead, a twestage procedure that involves
contribution from both national and supranational supervisory apparatus is

foreseen.

The reason why licensing (authorizing) a bank requires direct supranational
involvement in the Banking Union stems from the fact that it is the first and crucial
step in the supervisory process. Since the funding of EU economy predominantly
relies on banks, it is of the utmost importance is to ensure that only such entities
which have viable and sustainable business models enter into the banking business.
To limit the possibility of an easier access to the Europearsingle Market for banking
services resulting form of possible supervisory leniency in certain domestic
jurisdictions, applicable procedures ought to be rulebased®® with the conditions
maximally harmonized across different Member States. This is of particular
importance since credit institutions incorporated in one Member Stae may also
operate in other Member States based orthe freedom of establishment and freedom
to provide cross-border services (the single passport). In the SSM, the licensing

process begins when an NCA acknowledges the receipt of a request for the

“3AA | OOEAI A fjAQ | &£ OEA 33- 2ACOI AGEITd 00i AOGOAGO i

Ei1 AET CO ET AOAAEO ET OOGEOOOEI T Oh AgAADPO ET OEA AAOA
*105eeL astra, International financial and monetary law (above, n470), Ibid.p .116.
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authorisation from the applicant. It subsequently assesses lWether the applicant
complies with all conditions of authorisation as provided by national transpositions
of the relevant CRDIV provisions**which include: the entry capital requirements,>*?
the programme of activities (i.e. business plan) and an internal organization that will
be able to manage the implementation of the business plar*®the existence of
effective leadership of the business and suitability’'*the existence of a link between
the activities and the Member State where the license is to be granted™ the

*1®the suitability of significant shareholders,*’the

suitability of a management body;,
absence of close links with other legal or natural persons which would prevent

effective supervisiorr*®as well @ membership in the deposit guarantee schemg&*®

Having initially assessed a licensing application, the NCAs have two optionslf the
applicant does not comply with the CRDIV requirements for obtaining the
authorisation laid down in national banking laws, the NCA can autonomously decide
to reject the application and close authorisation procedure at this stage®® and

without submitting it to the ECB.>* If the applicant does comply with the

*Hsee Articles 821 of the CRDIV.

*25ee Article 12 of the CRDIV.

*3see Article 10 of the CRDIV.

*l“see Article 13(1) of the CRDIV.

*15see Article 13(2) of the CRDIV.

>0 1bid.

*"See Article 14 of the CRDIV.

*183ee Article 14(3) of the CRDIV.

*see Article 4(3) of the DGSDO$ EOAAOEOA ai YR TA
20141 AAPT OEO COAOAQILABA2.OBHHATI A0S
0 g5ee Article 15 of the CRDIV.

Zlgee, AOOA 7EOOETER 4711 S$OEEEAOOITT OR Al A 2derAMemiiedStateO OET OAT h 631
and the EU in the New Supervisory System for Credit Institutions and their Consequences for Judicial

0 O OA ACRELD hoB5H2014): pp. 92115, p. 96

yT%s 1T &£ OEA %OOI DAAT 0AOI EAI A
h EI
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authorisation requirements, the NCA prepares a draft authorisation decision
proposing to grant a bank license and submits in to the ECB in line with the deadline
set in applicable laws. The NCA may also propose to attach recommendations,
conditions and restrictions imposing additional requirements in accordance with

national and EU law.

A significant supranational involvement is also foreseen in the context of subsequent
expansion, mergers or other transformations of credit institutions. In the Banking
Union, only suitable entities - whether natural or legal persons- can be alloved to
ET 1 A OECI E AHKdHin® holdiyAd iA @redjt Dstitutions in order to
promote public trust in banking system and prevent any disruptions to the smooth
functioning of the banking system. Common procedures related to acquisitions of
qualifying holdings go through the same two-stage process since they also constitute

a form of (secondary) entry in the banking market.

In those cases, the NCAs serve as a point of entry for the notifications and they
conduct initial assessment of the applicarts based on the harmonized criteria set out
in national transpositions of the CRDIV that include the reputation of the
acquirer,>?? suitability of management bodies which will direct the business of a

credit institution as a result of the acquisition,”®® financial soundness of the

*2gee Article 23(1)(a) of the CRDIV: the reputation of the proposed acquirer.

% 3ee Article 23(1)(b) of the CRDIV: the reputation, knowledge, skills and experience, as set out in Article 91(1),

of any member of the management body and any member of senior management who will direct the business of
the credit institution as a result of the proposed acquisition.
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acquirer,>®*

ability to comply with relevant prudential requirements by the credit
institution ,>*> money laundering and terrorist financing issues>?° The national stage
of qualifying holding assessment is finishes when the NCAs prepare a draft decision
whether to oppose or not to oppose to the acquisition of a qualifying holding that is
subsequently submitted to the ECB.In the second stage, the ECB aluates the

assessment conducted by the NCAs in accordance with relevant requirements of

applicable Union law and makes final supervisory decisions.

The common procedures regimeAT T OOEOOOAOG OA T E@ 1T £ AAOEOT OU
both national and EU auOET OEOEAOCAU COBRODAAOO AUAO DOET AED
supranational supervisors doublecheck the assessment prepared by their national

counterparts. AO OOAE | AU AA OACAOAAA AO Al AgAibPI A 1

POl AAOGO E¥ OEA 33-08

*?see Article 23(1)(c) of the CRDIV: the financial soundness of the proposed acquirer, in particular in relation to

the type of business pursued and envisaged in the credit institution in which the acquisition is proposed.

5 seeArticle 23(1)(d) of the CRDIV: whether the credit institution will be able to comply and continue to comply

with the prudential requirements based on this Directive and the CRR, and where applicable, other Union law, in
particular Directives 2002/87/EC ard 2009/110/EC, including whether the group of which it will become a part
has a structure that makes it possible to exercise effective supervision, effectively exchange information among

the competent authorities and determine the allocation of responsibilities among the competent authorities.

% 5ee Article 23(1)(e) of the CRDIV: whether there are reasonable grounds to suspect that, in connection with

the proposed acquisition, money laundering or terrorist financing within the meaning of Article 1 of Directive

2005/60/EC of the European Parliament and of the Council of 26 October 2005 on the prevention of the use of

the financial system for the purpose of money laundering and érrorist financing is being or has been committed

or attempted, or that the proposed acquisition could increase the risk thereof.

I3 AR 7TEOOET Eh $OEEEAOOCITT1 060 ATA 7TEAAARAOOEI OATh O3EEAOO ET #i1i D
EAEO

OEA . Ax 30PAOOGEOI OU 3UOOAI &£ O #OAAEO )1 OOE @d&ENS1O AT A O
p. 97.
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(iv) Investigations in the SSM

It has been widely recognized in political economy literature that there exists an
information gap between the banks and the supervisors?® The information
submitted by supervised entities in the context of their standard reporting
requirements (for example, via standardizes templates or supervisory dialogue) may
not necessarily always be sufficient for supervisors to adequately and
comprehensively assess intrinsic risks faced by individual entities from an unbiased
supervisory perspective, o to detect potential breaches of the applicable prudential

requirements.

Another twist to this inherent information asymmetry can be added when banking

supervision is arranged in multilevel regime, in which a central supervisor relies on
the supervisory information transmitted by local supervisor. This may further

complicate the flow of information between the supervisees and the ultimate
supervisor due to the emergence ofagency problems between the central and local
supervisor®® Therefore, it is imperative that (central) supervisors have at their
disposal a set of investigatory powers which allow them to obtain additional
information directly form the supervised entities. In order to carry supervisory tasks

conferred upon the ECBby the SSM Regulation, the ECB and NCAs are attributed a

85ee3 AEI 1 AOR O) 1T AAT OEOA 0@h-AEATI @O0BT PAAT E ARCEMGadp. Aénb O
O4EA ABBI DEATEOI AOEOA ACAT AA RegllatidnandSkpergsioddf Hinanggll AT AAS
Institutions in the NAFTA Countries and BeyondSpringer, 1997), pp. 180193

9 g5ee, forexample( | x AOOER 10ACI EA AT Aankin®dupefvisiéhan@Earepa: The Eofistricton A
ofaAOAAEAT A x AOABI#GBO T jAONEDA RS Alid E! OEAAE A ceAtivel in a Babkh@ A UR O3 O
OTEITSE j3_RUMOLKICADB O4EA 3ET CI A zPataeed orCQuéark Bdiking Refuiafidn®E O
Preliminary Assessment of the New Regime for the Prudend1 3 OPAOOEOGETT 1T &£ "ATEO xEOE
(above,n.396).
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set of investigatory powers which they may use directly in relation to significant and
less significant institutions subject to the constraints instituted by the principle of

differentiated supervision.

- Investigatory powers in the subsystem of SSM Direct Supervision
To overcome information asymmetries and agency problems in respect to significant
supervised entities, the SSM Regulation grants the ECB three types of investigatory

competences: (i) the power to request information,>*

(i) the power to conduct
investigations,>*'and (iii) the power to conduct on-site inspections>*? At the lowest

level of intrusiveness, the ECBmay request credit institutions, financial holding

companies and mixed financial tolding companies established in participating

Mel ARO 3O0AOAO AO beldhdingd totlesebehtitedT® fo Grovide all

information necessary to carry out its tasks. These requests may covdrsoth ad hoc

ET &£ Of ACETT AT A ET £ OIMGE 1ATOA OO0 EJA AGEDAOKEE A£E AEA (
supervisory and related statistical purposes>* All the above listed addresses have a

duty to provide the information requested to the ECB, and such a provision is not

deemed to be in breach of professional secrecy” This investigatory power is

exercised in line with procedures stipulated in the SSM Framework Regulation

involving cooperation with the NCAs.

% 5ee Article 10 of the SSM Regulation.

See Article 11 of the SSM Regulation.

See Atrticle 12 of the SSM Regulation.

This also includes third parties with whom these entities formed outsourcing agreements.
See Article 10(1) of the SSM Regulation.

See Article 10(2) of the SSM Regulation in conjunction with Article 53 of the CRDIV.

531
532
533
534

535
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AEA %#" 80 DPi xAO O AiTAOAO ET OAOOECAOEITT O

level of investigatory intrusiveness. When information requests turn out to be
insufficient to effectively to carry out its tasks, the ECB has the power to conduct all
necessary investigations. During these investigations, the ECB may require to submit
documents examine the books and recordsand take copies or extracts therefrom,
obtain written or oral explanations from these persons or their representatives or
staff and to interview any other person who consents to be interviewed for the
purpose of collecting information relating to the subject matter of an
investigation.®*®It is important to note that any investigations needs to be conducted
on the basis of an ECB formal decision®>’ which has to specify legal basis and its
PpOODPI OAh OEA %#" 60 ET OAT OEIT O tomsAadd EOA
the fact that any obstruction of the investigation by the person being investigated
constituted a breach of an ECB decision¢nion law) and may be penalized>*®In case
an obstruction occurs, the competent national supervisor (NCA) is obliged to

,,,,,

business premises of the entity under investigation>>°

Finally, the ECB has the power to conduct orsite inspections which may be
regarded as the most intrusive investigéory power available. Subject to prior

notification to the national competent authorities concerned, it may conduct all

% 5ee Article 11(1) of the SSM Regulation.
*¥"see Article 11(2) of the SSM Regulation.
¥ 5ee Article 22 of the SSM Framework Regulation.

3 bid.
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necessary onsite inspections at the business premises of supervised entities and any
other undertaking included in consolidated supervision.>*® Similarly as in the case of
exercising power to conduct investigations, initiating on-site inspections has to be
based on an ECB formal decision**If deemed necessary for the proper conduct and
efficiency of an onsite inspection, the ECB does not to announce its willingness to
carry out such an inspection to the entity concerned®*? The officials and other
personnel authorized by the ECB may enter anybusiness premises and land of
entities subject to the ECB decision launching an orsite inspection, and they enjoy
all the powers with regard to general investigations>*® Where an on-site inspection
requires judicial authorisation, the ECB has to apply forit. In such cases, national
court has to review the authenticity of an ECB decision regarding an ossite
inspection, as well as proportionality and suitability of the envisaged coercive
measures>** While conducting its review, national court may request the ECB to
provide more detailed explanations however is not allowed to rule on the necessity

of an on-site inspection since ECB decisions as acts of Union law are subject to

review only by the CJELL*

%4 As well as subsidiaries in nonparticipating Member States in the cases where the ECB is consolidating
supervisor.

*413ee Article 12(3) of the SSM Regulation.

*#23ee Article 12 (1) of the SSM Regulation.

43 As stipulated by the Article 11(1) of the SSM Regulation.

See Article 12(2) of the SSM Regulation.

See Atrticle 13(2) of the SSM Regulation.

544
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- Investigatory powers in the subsystem of SSM Indirect Sugrvision
To address exposure to information asymmetries concerning the supervision of less
significant supervised entities, under the CRDIV te NCAs are granted the exactly
the same set of competences athe SSM Regulation attributes to the ECB. The fact
that the SSM Regulation mirrors the CRDIV is necessary to ensuréhe equal
treatment of credit institutions operating within the Single Market. It would be at
odds with the objectives of ensuring level playing field if one EU supervisor had
more investigatory instruments than another one. However, the CRDIV z like the
SSM Regulationz also requires making use of any administrative powers vis-vis
OODPAOOGEOAA Al OEOEAO E1T OAEEAABEOAR bDOI PI OOE
Accordingly the NCAs can make use of allthe investigatory powers visa-vis
institutions under their supervisory remit in the same manner as the ECB visa-vis
those under its supervisory jurisdiction. This includes the power to request
information also coversad H A ET &£ Of AOET 1 aArechrring intEOAT AOET 1
AT A OET ODbPAAE EsufelisodEladi ARG 6A OAIAO OO A GrED OE A A
institutions established financial holding companies and mixed financial holding
companies established in the Member Stag¢ concerned as well as perges belonging
to this entities and third parties which were outsourced operational functions or
activities.>*” The NCAs are also empowered to conduct all necessary investigations

vis-a-vis supervised entities which may requests for the submission of document3*®

%6 See Article 65 (1) of the CRDIV, last sentence.
*¥7See Article 65(3)(a)(ivi) of the CRDIV.
%48 See Article 65(3)(b)() of the CRDIV: the right to require the submission of documents.
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examinations of the books and records and taking copies or extracts from such

°4 obtaining written or oral explanations,”®® and conducting

books and records
interviews.>** Lastly, the NCAs may also conduct all necessary inspections at the
business premises © the supervised entities® In jurisdictions where an onsite

inspection requires judicial authorisation, the NCAs are obligated to apply for it in

advance>®®

The allocation of investigatory powers within the subsystem of SSM Indirect
Supervision displays some patrticularities. Article 6(5)(d) of the SSM Regulation
provides that the ECB may at any time make use of its investigatory powers in
relation to less significant institutions, without a necessity of its prior decision to
OAGAOAEOA A Bhe Aelev@amnt powdisad Arie & mAré lbss significant credit
ET OOE & @dkdoveO dlause. This suggest the ECB may directly use its
investigatory powers visa-vis all credit institutions operating in participating
Member States, notwithstanding the principle of differentiated supervision laid
down in Article 6(6) of the SSM Regulation. Therefore, the use of investigatory

powers in the subsystem of SSM Indirect Supervision could be regarded to some

%49 See Article 65(3)(b)(ii) of the CRDIV: to examine the books and records of the supervised entities and take

copies or extracts from such books and records.

*0see Article 65(3)(b)(iii) of the CRDIV: to obtain written or oral explanations from supervised entities or their

representatives or staff.

*I5ee Article 65(3)(b)(iv) of the CRDIV: to interview any other person who consents to be interviewed for the

purpose of collecting information rel ating to the subject matter of an investigation.

*2gee Article 65(3)(c) of the CRDIV the power, subject to other conditions set out in Union law, to conduct all

necessary inspections at the business premises of the supervised entities and any otherdertaking included in

A1 011 EAAGAA OOPAOOGEOETT xEAOA A AT i pAOGAT O AOOEIT OEOU EO
*%3bid., last sentence: if an inspection requires authorization by a judicial authority under national law, such

authorization shall be applied for.

54 See Article 6(5)(b) of the SSM Regulation.
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extent as the example of concurring competences betweemhe Member States and
the Union since both the NCAs and the ECBz as the competent authorities z are

authorized to exercise them in respect of less significant institutions.

(v) Early supervisory interventions in the SSM

Despite the fact that banks main roleis to generate profits for their shareholders, it
is widely recognized that they are different from other profit-seeking undertakings
due to their important role in payments and financial systems, and the real
economy. For these reasons, they require touger supervision than other financial
markets participants.>® In this context, it is important that the authorities
responsible for banking supervision have at their disposal appropriate tools to
effectively monitor prudential situation of individual credit i nstitutions. However,
competent authorities can also be subject to regulatory capture and apply their
supervisory powers more leniently in order to favor their national banking
champions>*® The EU banking crisis demonstrated that in some European

jurisdicti ons it was indeed the case”’

10O T1T 6AA AU OEA #1711 1 EOOEI 1860 AGpAOOOh OEA

supervision has led to the inconsistent use of supervisory powers across Member

% Seelastra, International financial and monetary law (above, n.470), p.117.

5%6 SeeEuropean Commission,Commission Staff Working Paper Impact Assessmerfroposal for a Directive on

the access to the activity of credit institutions and the prudential supervision of credit institutions and investment
/EE O CSEE/A10/0952rfal, p. 11314,

*’See i.aLarosiére et al., The High-Level Group on Financial Supervision in the EU, Chaired by Jacques de

Larosiere» Report(above, n.416.
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States that resulted in regulatory competition and supervisoy capture>®® Thus, in

order to enhance the European supervisory framework, the CRR/CRDIV framework

introduced more consistent supervisory toolkit to be used by national supervisors

and set the conditions for their activation. In this respect, the SSM Reguldon

attributed accordingly supervisory powers, provided to national supervisors in the

CRDIV, to the ECB which may use them directly visa-vis institutions under its direct

supervision. Following the principle of differentiated supervision, the NCAs may

make use of the supervisory powers assigned to them by the CRDIV when carrying

I 00 OEA %#" 60 OOPAOOEOI OU OAOEO EI OAIlI AOCEI I
- Early intervention powers in the subsystem of SSM Direct Supervision

Article 16(2) of the SSM Reglation®*® provides the ECB with recourse to a

comprehensive set of supervisory powers whose exercise is however constrained by

the occurrence of one of the following conditions. In particular, when a supervised

entity does not meet prudential requirements provided in relevant Union law; or

when the ECB has evidence that a supervised entity may breach these requirements

xEOEET TA@O Ya 111 0OEON AO xAll AO xEAT OOEA

mechanisms implemented by the credit institution and the own funds and liquidity

O

EATA AU EO Al 110 AT OOOA A O1 OT A 1 AT ACAI Al

competent to impose the following intervention measures concerning:

558 SeeEuropean Commission,Commission Staff Working Paper Impact Assessmerroposal for a Directive on

the access to the activity of credit institutions and the prudential supervision of credit institutions and investment
/EE O (above rd556), p. 107.

*The scope of supervisory powers assigned to the ECB mirrors the scope of powers assigned to national
competent authorities by virtue of Article 104 of the CRDIV.
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(1) Capital requirements of a significant supervised entity*®

(2) Restoring generd compliance of a significant supervised entity with

supervisory requirements?>®*

(3) Business model of a significant supervised entity®

(4) Risk profile of a significant supervised entity>®>

(5) Liquidity requirements of a significant supervised entity;>®*
(6) Governance of a significant supervised entity*®®

(7) Disclosure requirements of a significant supervised entity>*°

(8) Removal of managers of a significant supervised entity®’

%0 Four measures can be identified: (1) to require institutions to holdown funds in excess of the capital

OANOGEOAI AT 6O j8q OAI AGAA O AI AT AT OO 1T £ OEOEO AT A OEOEO
the SSM Regulation); (2) to require institutions to apply a specific provisioning policy or treatment ofassets in

terms of own funds requirements (Article 16(2)(d) of the SSM Regulation); (3) to require institutions to use net

profits to strengthen own funds (Article 16(2)(h) of the SSM Regulation); (4) to restrict or prohibit distributions

by the instituti on to shareholders, members or holders of Additional Tier 1 instruments where the prohibition

does not constitute an event of default of the institution (Article 16(2)(i) of the SSM Regulation).

**1Two measures can be identified: (1) to require institutionsto present a plan to restore compliance with

supervisory requirements pursuant to the acts referred to in the first subparagraph of Article 4(3) and set a
deadline for its implementation, including improvements to that plan regarding scope and deadline (Article
16(2)(c) of the SSM Regulation); (2) to impose additional or more frequent reporting requirements, including

reporting on capital and liquidity positions (Article 16(2)(j) of the SSM Regulation).

%62 One measure can be identified: to restrict or limit the business, operations or network of institutions or to

request the divestment of activities that pose excessive risks to the soundness of an institution (Article 16(2)(e) of

the SSM Regulation).

%3 One measure can be identified: to require the reductionof the risk inherent in the activities, products and

systems of institutions (Article 16(2)(f) of the SSM Regulation).

% One measure can be identified: to impose specific liquidity requirements, including restrictions on maturity

mismatches between assetand liabilities (Article 16(2)(k) of the SSM Regulation).

%5 Two measures can be identified: (2) to require the reinforcement of the arrangements, processes, mechanisms

and strategies (Article 16(2)(b) of the SSM Regulation); (2) to require institutions tdimit variable remuneration
as a percentage of net revenues when it is inconsistent with the maintenance of a sound capital base (Article
16(2)(g) of the SSM Regulation).

°% One measure can be identified: to require additional disclosures (Article 16(2)(Iof the SSM Regulation).
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In addition, a number of intervention powers were granted to the ECB by the EU
legislation governing resolution of credit institutions. The ECB as a competent
supervisor is involved in the precautionary stage of the resolution process (pre
resolution) which relate to the assessment of recovery plans presented by credit
institutions ,>°® and may take measures to address their deficiencie¥® The purpose
of recovery planning is to prepare measures to restore viability and address fragilities
of a significant institution, in cases it comes under severe stress or experiences a
significant financial deterioration. Recovery plans are submitted by significant
supervised entities on a yearly basis, or after a significant change to the
presumptions of the previous recovery plan>’® They should not assume any access to

5l such as an ESM financial

or receipt of extraordinary public financial support,
assistance. The assessment of these plans should take into account their
completeness, quality and credibility and should also determine the adequacy of the

measures foreseen by recovery plans.

Lastly, under the BRRD, the ECB as a competent authority is granted more specific
early intervention powers®’? which can be used visa-vis supervised entities in

extraordinary cases where, for example due to rapidly deteriorating financial

*7 One measure can be identified: to remove at any time members from the management body of credit

institutions who do not fulfil the requirements set out in the acts referred to in the first subparagraph of Article
4(3) (Article 162)(m) of the SSM Regulation).

% See Article 6(6) subpar 3 of the BRRD which recommends to use supervisory measures related to capital and
liquidity requirements, governance of a supervised entity in the context of recovery plans assessment and
implementation.

%9 See Article 6(5) and (6) of the BRRD.
"0 3ee Article 5(2) of the BRRD.

"15ee Article 5(3) of the BRRD.

*"25ee Article 2728 of the BRRD.
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conditions, they infringe or are likely to infringe prudential requirements laid down

in relevant Union law (notably the CRR/CRDIV legislation), including quantitative
DEOAOCET T AO T £ OEA ET OOEOOOEIT T80 1 x1 °AEOIAO
These powers are consistent with thesupervisory powers conferred upon it by the

SSM Regulation and complement in one aspect: a possibility to install one or more
temporary administrators in a supervised entity, who either replace the management

body of the institution temporarily or work te mporarily with the management body

of the institution. °"*

- Early intervention powers in the subsystem of SSM Indirect Supervision
47 AOAOAEOA OEA %#"860 OOPAOOEOI OU OAOEO
Regulation vis-a-vis less significant institutions, Article 104 of the CRDIV attributes
to the NCAs a range of intervention powers that corresponds to the powers
conferred upon the ECB by Article 16(2) of the SSM Regulatiotl> The NCAs may
exercise them in relation to less significant institutions subject to similar conditions

imposed upon the ECB. They include measures related to

(1) Capital requirements of a less significant supervised entity’®

*33ee Article 27(1) of the BRRD

See Article 29 of the BRRD.

With a notable exception of a possibility to remove a manager, the scope of the early intervention measures

provided for the NCAs is identical to the scope of the measures which were attributed to the ECB.
576

574

575

Four measures can be identified: (1) to requirénstitutions to hold own funds in excess of the capital

OANOGEOAT AT OO0 j8q OAI AGAA O A1 AT AT OO 1 £ OEOEO AT A OEOEO
of the CRDIV); (2) to require institutions to apply a specific provisioning policy or treatment of assets in terms of

own funds requirements (Article 104(1)(d) of the CRDIV); (3) to require institutions to use net profits to

strengthen own funds (Article 104(1)(h) of the CRDIV); (4) to restrict or prohibit distributions by the institution

to shareholders, members or holders of Additional Tier 1 instruments where the prohibition does not constitute

an event of default of the institution (Article 104 (1)(i) of the CRDIV).
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(2) Restoring general compliance of a less significant supervised entity with

supervisory requirements>’’

(3) Business model of a less significant supervised entity’®

(4) Risk profile of a less significant supervised entity’”®

(5) Liquidity requirements of a less significant supervised entity,°®°

(6) Governance of a less significant supervised entity®*
(7) Disclosurerequirements of a less significant supervised entity’®?

In addition, a number of administrative powers have been granted to the NCAs as
competent authorities by the EU legislation governing resolution of credit
institutions. The NCAs are involved in the precautionary stage of the resolution
process (preresolution) of less significant institutions. This includes such

supervisory activities as the assessment of recovery plans presented by credit

*""Two measures can be identified: (1) to require institutions to preseha plan to restore compliance with

supervisory requirements pursuant to this Directive and to the CRR and set a deadline for its implementation,
including improvements to that plan regarding scope and deadline (Article 104(1)(c) of the CRDIV); (2) to impee
additional or more frequent reporting requirements, including reporting on capital and liquidity positions

(Article 104(1)(j) of the CRDIV).

578 One measure can be identified: to restrict or limit the business, operations or network of institutions or to

request the divestment of activities that pose excessive risks to the soundness of an institution (Article 104(1)(e)

of the CRDIV).

"9 One measure can be identified: to require the reduction of the risk inherent in the activities, products and

systems of irstitutions (Article 104(1)(f) of the CRDIV).

*% One measure can be identified: to impose specific liquidity requirements, including restrictions on maturity

mismatches between assets and liabilities (Article 104(1)(k) of the CRDIV).

*81Two measures can be igntified: (1) to require the reinforcement of the arrangements, processes, mechanisms

and strategies (Article 104(1)(b) of the CRDIV); (2) to require institutions to limit variable remuneration as a
percentage of net revenues when it is inconsistent with he maintenance of a sound capital base (Article 104(1)(g)
of the CRDIV).

*82 One measure can be identified: to require additional disclosures (Article 104(1)(l) of the CRDIV).
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institutions or undertaking appropriate measures to address ther deficiencies.®

Under the BRRD, the NCAs are also granted specific early intervention powers which

can be used visa-vis supervised entities in extraordinary cases where, for example

due rapidly deteriorating financial conditions, they infringe or are li kely to infringe

prudential requirements laid down in relevant Union law (notably the CRR/CRDIV
legislatongh ET Al OAET ¢ NOAT OEOAOEOA OEOAOEIT AO
requirements plus 1.5 percentage points. These powers are consistent with the
supervisory powers listed in Article 104 of the CRDIV and complement in two

aspects: a possibility remove member of management boarg®* and to install one or

more temporary administrators in a supervised entity, who either replace the

management body of the nstitution temporarily or work temporarily with the

management body of the institution. >

)y O OAI AET O O1T A1l AAO xEAOEAO OEA %w#" AT Ol A AE
supervisory decisions in the exercise of their respective supervisory powers in

relation to less significant institutions , as attributed to them by Article 6(6) of the

SSM Regulation, and apply its early intervention powers under Article 16(2) of the
SSMRegulation directly in relation to LSIs. It appears that the SSM Regulation does

not edbl EAEOI U DPOI OEAA OOAE A bDi OOEAEI EOU AO
investigatory powers. Instead, Article 6(5)(a) of the SSM Regulation empowers the

ECB to issue regulations, guidelines and general instructions to the NCAs which may

*80n the content of recovery plans, see Article 5 of the BRRD.

See Article 28 of the BRRD.
See Article 29 of the BRRD.

584

585
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regulate the ways how the NCAs should exercise their early intervention powers vis

a-vis less significant institutions. This arrangement suggests that the ECB cannot

exercise directly its early intervention powers in the system of SSM Indirect

Supervision unless it decAAO O1 OAGAOAEOA AEOAAOI U A1l OAI
more less significant institutions in accordance with the procedure set by Article

6(5)(c) of the SSM Regulation.

(vi) Sanctions and enforcement in the SSM

The accomplishment of the aims set by bankingand financial regulation, including

notably public confidence in financial markets, is always dependent upon its
effective enforcement®® In legal scholarship, there is a fine line between the
concepts of application and enforcement of a legal act. Application of law refers to
the responsibility of a public law body (such as a ministry or an independent
administrative agency), whereas enfocement is the responsibility of a judicial

authority. *®’

In complex and highly regulated areas of public policies such as banking supervision,
this division becomes somewhat blurred and results in overlaps between the
processes of application and enforcemen of a legal act. In those cases, the
enforcement of law cannot be easily detached from its application and is also a part

of supervisory actions without the need for a court to endorse a certain

%% Seelastra, International financial and monetary law(above, n470), p. 120.

*%” SeeAsen Lefterov, The Single Rulebook : legal issues and relevance in the SSM cone&B Legal Working

Paper Series No 15 (Frankfurt, 2015), https://www.ecb.eupa.eu/pub/pdf/scplps/ecblwpl5.en.pdf, accessed 01
December 2017p. 23.
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requirement.®®® This becomes particularly visible in cases whe there is a need to
punish a credit institution for its breaches of applicable prudential requirements, or
to restore its compliance with applicable prudential regulation. Whereas sanctioning
measures are characterized by their norperiodical and (predominantly) pecuniary
nature intending and can only be applied once for individual cases; enforcement
measures are characterized by their periodical and (sometimes) noipecuniary

nature and can be applied so long until noncompliance is evicted.

- Sanctioning powers in the subsystem of SSM Direct Supervision
To achieve the abovementioned objectives, Article 18 of the SSM Regulation
attributes the ECB with autonomous sanctioning and enforcement powers visa-vis
supervised entities without necessity to recourse fo a judicial authorisation. Where
the ECB considers that there is reason to suspect a significant supervised entity of a
breach of regulatory requirements under directly applicable EU legal acts$®° it has at
its disposal two sanctioning options: either (i) to directly impose administrative

590

pecuniary penalties on that entity,” or (ii) to ask NCAs to open sanctioning

proceedings against that entity with an objective to impose nonpecuniary penalties
foreseen by relevant national legislation®** Administrative pecuniary penalties

imposed directly by the ECB can be of up to twice the amount of the profits gained

or losses avoided because of the breach where those can be determined, or up to 10%

%88 |bid.

%89 See Aticle 18(1) of the SSM Regulation.

%% |bid.

*15ee Article 134(1) of the SSM Framework Regulation.
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of the total annual turnover of a legal person in the preceding busines year or such

other pecuniary penalties as may be provided for in relevant Union law’*?

However, in a situation where there is a suspicion that natural persons representing
supervised entities might have breached directly applicable EU legal acts, the ECB
does not any direct sanctioning powers visa-vis those natural persons, and is only
empowered to ask NCAs to impose either pecuniary or norpecuniary penalties on
them.>*3 The NCAs, acting on their own initiative, may ask the ECB to request them
to open such proceedings>®* The same regime applies to situations where the ECB
considers that there exist reasons to suspect a breach of regulatory requirements
under national rules transposing EU Directives, both with regard to supervised

entities®®> and natural persons representing these entities>*°

A specific sanctioning regime is foreseen when there is a suspicion that a supervised
entity breached ECB legal act$®’ notably its Regulations and Decisions. In these
cases, the ECB may also impose fines and periodic penalpayments (PPPs) based on

the provisions of the Council Regulation 2532/98° Such a periodic penalty payment

%92 3ee Article 18(1) and (2) of the SSM Regulation.

See Article 134 (1) of the SSM Framework Regulation.
See Article 134 (2) of the SSM Framework Regulation

The ECB may ask NCAs to impose pecuniary penalties on supervised entities in line with Article 18(5) of the

SSM Regulation and/or nonpecuniary penalties in line with Article 134(1) of the SSM Framework Regulation.
596

593
594

595

The ECB may ask NCAs to impose pecuary penalties on natural persons representing supervised entities in
line with Article 18(5) of the SSM Regulation and/or nonpecuniary penalties in line with Article 134(1) of SSM
Framework Regulation.

%97 See Article 18(7) of the SSM Regulation.

Bseed# | OT AET 2ACOI AGETT jw#q .1 aié¢aryp 1 &£ aé¢ .1 OAI ARO Yyyp A
“ATE O EIi bi O0AJLABTE] 24 C1AJatheddetl in EDIL5 adapt the ECB to its supervisory function),
together with (supplementing) 8% 00T PAAT # A1 OOAT " AT E 2ACOI AGETT jw#q .1 avYi al

the powers of the European Central Bank to imp@®@ A OAT AOET 1T O jO%d#2647 o 19@pdiddin E 1
2014 to adapt the ECB to its supervisory function).
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shall be effective and proportionate and is capped at 5% of the average daily turnover

per day of infringement for a maximum period of six months.>*® Given their

prolonged nature, they may be regarded as an enforcement measure desp of the

fact the Council Regulation 2532/98 refers to them per sanctions. Theoretically,

national enforcement measures visa-vis significant institutions should be also atthe

%#" 60 AEODPT OAl h AT OE AEOAAOI U AT A ET AEOAAOD
Regulation. Its second subparagraph attributes to it all the powers visa-vis

significant supervised entities which national competent authorities enjoy under the

relevant Union law, including national transposition of directives. ®® Notably, the

CRDIV regulation confers upon the competent authorities certain enforcement
competences, such as for example ceasand-desist orders® Finally, its third
subparagraph provides theECB with the possibility to require, by way of instruction,

national competent authorities to make use of their supervisory powers not

B(_SOZ

conferred upon the EC This legal basis could serve as a platform to take indirect

enforcement measures by the ECB vig-vis significant supervised entities.

*935ee Article 4(1)(b) of thed# 1 OT AET 2ACO1 AGET T jw#q .1 daié¢aryp 1 A& ¢ io
OEA %OOi PAAT #A1 OOAI " AT E 509. Ei bi OA OAT AGEI 1 08 | AAT OGAh 18
03 AR 1 OOEAI A yjvq i &£ OEA 33- 2ACOI AGEI TR OBAPAOA & OOAOAO

tasks conferred on it, the ECB shall have all the powers and obligations set out in this Regulation. Itsll also

have all the powers and obligations, which competent and designated authorities shall have under the relevant

5TEIT T Axh O11AOO 1T OEAOXxEOA DPOI OEAAA £ O AU OEEO 2AcOI AOE]
15ee Article 66(2)(b) and 67(2)(b) of the CRDIV.

92 5ee Article 9(1) 6the SSM Regulation, subpar. 3: To the extent necessary to carry out the tasks conferred on it

by this Regulation, the ECB may require, by way of instructions, those national authorities to make use of their
powers, under and in accordance with the condiions set out in national law, where this Regulation does not
confer such powers on the ECB. Those national authorities shall fully inform the ECB about the exercise of those
powers.
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- Sanctioning powers in the subsystem of SSM Indirect Supervision

When it comes to the sanctioning of less significant institutions, the foundations of

the applicable regime are primarily laid down in the CRDIV whose djective was not

only to bring more consistency to the typology of supervisory powers allowing

national supervisors to effectively oversee credit institutions, but also equip them

xEOE OOOALELZEAEAT O1 U OOOEAO AT A AT 1 OAOCAT &6 OATA
Prior to the crisis, European banking sector was one of the areas where national

sanctioning regimes were divergent and not always appropriate to ensure

604

deterrence®®* As already briefly mentioned °®

the accomplishment of the aims set
by banking and financial regulation, including notably public confidence in financial
markets, is always dependent upon its effective enforcement which in the area of
banking supervision cannot be easily detached from its application. This is explicitly
manifested by such situations, in whichthere is a need to punish a credit institution
for breaches of prudential requirements or to restore its compliance with applicable
prudential regulation. Therefore, in order to strengthen European supervisory
framework, it became of utmost importance to spell out certain key sanctioning
powers in the EU law so that effective enforcement of the CRDIV regulatory package

could be ensured across all the Member States.

603 SeeEuropean @mmission, Commission Staff Working Paper Impact Assessmerroposal for a Directive on

the access to the activity of credit institutions and the prudential supervision of credit institutions and investment
/EE Oi Caboves %59, p. 3.
%% |bid.

605 Seesupra subsection 6.3.4(vi) (with regard to sanctioning powers in the subsystem of SSM Direct

Supervision).
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Relevant Union law empowers the competent authorities to impose administrative

pecuniary penalties, other administrative measures without necessity to recourse for

a judicial authorisation. It is also without prejudice to criminal penalties defined in

applicable national regulations.°®® The CRDIV envisages a minimum set of

OAT AGETTEIC PIi xAOO xEEAE 1 OCEO OI AR OAAEEA
and which should be imposed on supervised entities in event of a substantial non

compliance with applicable prudential require ments.®®® It obliges Member States lay

AT x1T 001 AOG 11 AAITETEOOOAOCEOA DPAT AP &mAIO AT A

as to retain the power to be able provide higher levels of sanction§° Thus, it follows

606 Notably, it was provided that in cases when the Member Stateslecide not to lay down rules for administrative

penalties for breaches which are subject to national criminal law they shall communicate to the Commission the
relevant criminal law provisions.

97 |bid., last sentence.

608 Among the examples of substantial na-compliance (derived from Article 70 of the CRDIV), one can find

situations in which (i) an institution has obtained an authorization through false statements or any other

irregular means; (ii) an institution, on becoming aware of any acquisitions or dispsals of holdings in their capital

that cause holdings to exceed or fall below one of the applicable thresholds, fails to inform the competent

AOOET OEOEAO 1 &£ OEi OA AANOEOEOEIT O 10 AEODPI OAI O &Qn j EEEQ
least annually, inform the competent authorities of the names of shareholders and members possessing

NOAT EAUET ¢ EI 1T AET CO AT A OEA OEUAO T £ OOBAE EITAETCO j8Qqn i |
arrangements required by the competentA OOET OEOEA O} 8qn | 6q A1 ET OGEOOOET 1T EAEIT
ETAT I Pl AOA 1O ET AAAOOAOGA ET & OF AGETT 11 Aii1DPI EATAA xEOE Ol
(vi) an institution fails to report or provides incomplete or inaccurate i nformation with regard to specific

reporting obligations laid down in the CRR; (vii) an institution fails to report information or provides incomplete

IO ET AKAOOAOA ET & Of AGEI T AAT 6O A 1 AOCA AgDi fpiddes j 8qn | OF
ETAT I Pl AOA 1T O ET AAAOOAOGA ET & O1 AGETT 117 1TENOEAEOU j8qQqn j E
incomplete or inaccurate information on the leverage ratio; (x) an institution repeatedly or persistently fails to

hold liquid assetsj 8 QN j @EQ Al ET OOEOOOGEI 1T EI AOOO Al Agbpi OO0OA ET Ag]
institution is exposed to the credit risk of a securitization position without satisfying the conditions set out in the

CRR; (xiii) an institution failsto AEOAT | OA ET &£ Oi AGETIT 1T 0 pOI GEAAO ET AT Pi AGA
AT ET OOEOOOETT 1 AEAO DPAUI AT 6O O1 EITAAOO 1T &£ ET 00001 AT 00 EI

cases where such payments to holders of instruments included iwn funds are prohibited; (xv) an institution is
found liable for a serious breach of the national provisions adopted pursuant to the Directive 2005/60/EC; (xvi)
an institution allows one or more persons not complying with the fit and proper requirement t o become or
remain a member of the management body.

%99 See Article 65(1) of the CRDIV, first sentence.
®105ee Recital (41) of the CRDIV.
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that the applicable sanctions for breaches of aplicable prudential regulations may

possibly vary from to a jurisdiction to jurisdiction. ®**

The CRDIV provides a range of sanctioning measures, mainly of a neperiodical

and pecuniary nature®*In particular, seven specific sanctioning instruments can be
used by competent authorities that can be grouped into four categories. The first
category encompasses sanctions of noeperiodical and non-pecuniary nature, such
AO O1 AdBEGIT ET ¢6  ('Gahdckdsdand@e3ist orders®™ The second
category of sanctons covers measures of norperiodical and pecuniary nature that
comprise of administrative pecuniary penalties on supervised institutions ,**°
administrative pecuniary penalties on natural persons belonging to those
institutions ,*'® as well as of special admirstrative pecuniary penalties®’ The third

category refers to sanctions of periodical and nonrpecuniary nature that notably

cover temporary bans against a member of the management body of a supervised

Sy | OEEO A1 OAGOR AO OOEDPOI AOAA AU OAAEOAI jnRaq 1 & O
DOi OEOEI T O ET OEA 1 Ax i /&£ -Ai AAO 30A0A0 OAI AGET ¢ i A
#12ps already explained, sanctioning measures are characterized by themon-periodical and (predominantly)

pecuniary nature intending and can only be applied once for individual cases; enforcement measures are

characterized by their periodical and (sometimes) nonpecuniary nature and can be applied so long until the

non-compliance is evicted.

B3 AA 1 OOEAT A Oajaqj Aq i £ OEARA #23)6d OA POAI EA OOAOAI AT O xEEA
EFET AT AEAT ETTAET ¢ ATIPATU 1O I EgGAA £ET AT AEAT EIT1AET ¢ AliPATU

#5ee Article 67(2)(0) of OEA #2%$) 6¢d OAT T OAAO OANOEOEI ¢ OEA 1T AOGOOAI 10 1 AcC
Al TABGAOG AT A O61 AAGEOO mOI I A OAPAOGEOGEIT 1T &£ OEAO Ai 1 AOAG6 S8
3 AA 1 OOEAT A bajaqj Aq T &£ OEA #23)6qg OET OEA AAOGAOT & A 1 ACAI

% of the total annual net turnover including the gross income consisting of interest receivable and similar
income, income from shares and other variable or fixedyield securities, and commissions or fees receivable in
accordance with Article 316 ofthe# 22 1T £ OEA O1 AAOOAEET ¢ ET OEA POAAAAET ¢ AOOET.

B3 AR 1 OOEATI A bajaqj £/q T £ OEA #2%$)6d OET OEA AAOGA i1 £ A 1 AOGOOA
EUR 5 000 000, or in the Member States whose currency is not the euro, the correspoimt value in the national

AOOOAT AU 11T Ya *O1 U al Yéos

S3AA 1 OOEAI A bajaqjCcq 1 /& OEA #2%)6d OAAI ET EOOOAOGEOA DPAAGI EAO
AROEOAA &£0T 1T OEA AOAAAE xEAOA OEAO AATAEZEO AAT AA AAOAOI ET AA
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institution. ®®The fourth group of sanctioning measures elates to exclusion from the
banking market in a form of withdrawals of the authorisation of the institution. ®*°To
highlight the crucial importance of the entry into the banking markets, the CRDIV
framework provides a detailed sanctioning regime for the breaches of prudential
requirements related to authorisations of a credit institutions®® and approvals of
qualifying holdings.®*?& 1T 0 OEAOA HOOPT OAOh OEA .-3ht-O
OEAI ET Co 50 AcénBebrll-0ediQ orders®® and various pecuniary
sanctions®* In addition, they may also suspend voting rights of the

shareholder(s) %%°

The imposition of any of the abovementioned sanctions needs to be carried out in a

proportionate manner by competent authorities while taking into account all

relevant circumstances®® Member States are also obliged to ensure the right of

AAAAA

EAOA

®85ee Article 67(2)(d) of OEA #23%) 64 OOOAEAASG Oi 1 OOEAI A 6ijaqh A OAI BPI O,

institqtign',s management body or any other natural person, who is held responsible, from exercising functions in
93 AA baj aqj Aq T &£ OEA #tRusion,evidhdrénaliof th® Bubhoridafiod Af thé institdtidn inE 1
AAAT OAAT AA xEOE ' OOEAI A Ypos

6201 particular, when the banking business is carried out by an institution which is not a credit institution

(Article 66(1)(a) of the CRDIV) as well as when anristitution commences banking activities without obtaining a
license (Article 66(1)(b) of the CRDIV).

%2114 particular, when an acquisition or disposal of qualifying holding was not notified in accordance with
relevant applicable prudential requirements (Article 66(1)(c)(d) of the CRDIV).

225ee Article 66(2)(a) of the CRDIV which mirrors Article 67(2)(a) of the CRDIV.

23 5ee Article 66(2)(b) of the CRDIV which mirrors Article 67(2)(b) of the CRDIV.

624 See Article 66(2)(c)(e) of the CRDIV which mirrors Article 67(2)(e)-(g) of the CRDIV.

%5 5ee Article 66(2)(f) of the CRDIV which introduces a possibility to of a suspension of the voting rights of the

OEAOAET T ARAO 1T O OEAOAETT AAOO EAI A OAODI 1T OEAI-ahd-GH O BIERAS AOAA,

statement.

626 According to Article 70(a)-(h) of the CRDIV, the relevant circumstances include: (i) the gravity and the
duration of the breach, (ii) the degree of responsibility of the natural or legal person responsible for the breach,
(iii) the financial stren gth of the natural or legal person responsible for the breach, as indicated, for example, by
the total turnover of a legal person or the annual income of a natural person, (iv) the importance of profits
gained or losses avoided by the natural or legal pemn responsible for the breach, insofar as they can be
determined, the losses for third parties caused by the breach, insofar as they can be determined, (v) the level of
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judicial review of their sanctioning decisions.®?’ Subject to professional secrecy
requirements, they should be also published and notified to the EBA which shall
maintain a central database on all sanctions imposed by competent authoritie$?® In
addition, the ECB may also directly impose sanctions on tle institutions supervised
in the subsystem of SSM Indirect Supervisionbut only where relevant ECB legal acts

impose obligations on the less significant institutions vis-a-vis the ECB.

It therefore follows that the scope of sanctioning powers available fo the NCAs
under the CRDIV framework is broader than one directly attributed to the ECB by
the SSM Regulation. It follows that the NCAs have recourse to a more
comprehensive set of sanctioning toolbox than the ECB. The NCAs are empowered
to impose sanctions both on supervised entities and persons belonging to those
entities, whereas the ECB may directly sanction only supervised entities and only in
case of a breach of directly applicable EU legal acf€’ In the field of sanctioning
competences, the NCAs stil play a significant role and remain competent to impose
sanctions available in under CRDIV regime also vis-vis entities directly supervised

by the ECB®° To certain extent, such an allocation of sanctioning competences may

cooperation of the natural or legal person responsible for the breach with the competehauthority, (vi) previous

breaches by the natural or legal person responsible for the breach and finally (vii) any potential systemic

consequences of the breach.

73 AA 1 OOEAI A aa 1 &£ OEA #2%$)6d O- Al AAO 3 OA @uksGantdotlalvs,i AT OOOA OE
regulations and administrative provisions adopted in accordance with this Directive or to Regulation (EU) No

575/2013 are subject to a right of appeal. Member States shall also ensure that failure to take a decision within six

months of submission of an application for authorization which contains all the information required under the

TACEITT Al DOI OEOGEI T O OOAT OPT OET ¢ OEEO $EOAAOEOAR EO OOAEAAD
528 See Article 69 of the CRDIV.

629

O

This also includes ECB Regulation and Désions, which are however subjected to special regime.

%30 The ECB needs to ask an NCA concerned in cases when it finds appropriate to impose sanctions on natural

persons for breaches of directly applicable EU legal acts as well as in cases of a breach of national transpositions
of the CRDIV by both significant supervised entities and persons belonging to those entities.
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occur problematic in terms of ensuring the equal treatment of credit institutions

across in the Banking Union, and more broadly, across th&ingle Market.

Authorisations
lapprovals

Sanctions and

Investigations
enforcement g

Supervisory
interventions

Rule-making

Figure 7 Areas of supervisory decisiormaking competence in the SSM

6.4. Administrative supervisory interactions within the SSM

The modalities of administrative interactions between the higher and lower level
actors are considered to be the third element which influences theorganisational
design of a multilevel regime. The SSM Regulation provides that gpervisory
interactions between the ECB and the NCAs within the SSM are governed by three
main principles: cooperation in good faith, exchange of information and NCA

assistance to the ECB*' The SSM, as a multilevel regimeE AO AAAT AAEET AA

%315ee Articles 6(2) and (3) of the SSM Regulation.
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system of financial supervision consisting of the ECB and NCAs of participating
- AT ARO B°QHicd bgether with the Single Rulebookfor banking services and
new frameworks for banking resolution underpins the construction of the Banking
Union. ®*3 The reference to the SSM as a system indicates that it cannot be qualified
neither as an EU institution nor other EU body, but rather as an arrangement
comprising of independent and, in the same time, interdependent, actors residing at
different levels. Such a design was driven by a need to avoid setting up a new
centralized EU bureaucracy and to upstream the aggregated benefits of local
supervisory expertise towards supranational level. The SSM Regulation broadly
characterizes the SSM by its objectives ther than its nature. It is expected to ensure
OEAO OEA 5TEIT8680 OOPAOOGEOI OU EO EIi Pi Al AT OAA E
the basis ofthe Single Rulebookapplicable across the entireSingle Market and in

line with the highest standards.®* A layer of AT | D1 AGEOU O OEA 33-80 &
added by the principle of differentiated supervision set by Article 6(6) of the SSM

Regulation which distinguishes two SSM supervisory (sub)systems:SSM Direct

Supervision for significant institutions, and the system of SSM Indirect Supervision

for less significant institutions.

32 5ee Article 2(9) of the SSM Regulation.

See Recital (11) of the SSM Regulation.

%3 See Recital (12) of the SSM Regulation: a single supervisor | AAEAT EOI  OET 61 A AT OOOA OEAO OEA
relating to the prudential supervision of credit institutions is implemented in a coherent and effective manner,

that the Single Rulebook for financial services is applied in the same manner to credit instutions in all Member

States concerned, and that those credit institutions are subject to supervision of the highest quality, unfettered

by other, non-prudential considerations.

633
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Depending on the applicable SSM supervisory subsystem, supervisory interactions
between the ECB and the NCAs are moderated in different ways as regards the
participation in the supervisory process over individual institutions. The following
subsection will analyze these supervisory interactions in both subsystems in relation
to three main phases of the supervisory procesdi) the ongoing conduct of day-to-
day supervisory activities which may kad to (ii)) the adoption of a supervisory
decision, and (iii) its subsequent implementation vis-a-vis supervised entity

concernedwhere necessary

6.4.1. Interactions in the supervisory process of the subsystem of SSM Direct
Supervision
Whereas the ECB centralies the exclusive competence to adopt supervisory

decisions (phase two) concerning significant supervised entities, the dajo-day

supervision (phase one) and the implementation of ECB supervisory decisions

O
p

(phase three where applicable) are decentralized d A AAOOEAA 1 00
COi GF° Aror the ECB, this implies a possibility to take recourse to the
administrative capacities of the NCAs in order to benefit from their closer proximity
to the supervised credit institutions.®*® The NCAs are responsible fo assisting the

ECB with the preparation and implementation of any acts concerning the exercise of

%5ee4s OECAOR O4EA 3ET CI AzPana@dalodquick Babkihg RedulatioA?! PEeldriinary
Assessment of the New Regime for the Prudential Supervision of Banks with ECBIOT T OAT AT O&06)jpAAT OAR 1 &€

470.

%% The SSM Regulation explicitly recognizes that national supervisors have important and longstablished

expertise in the sipervision of credit institutions within their terri  tory and their economic, organisational and

cultural specificities. It also mentions that there exists a large body of dedicated and highly qualified staff for

those purposes at national level. See Recit§B7) of the SSM Regulation, first sentence. See alSeixeira,

0%0O0I PAAT EOET ¢ POOARINIOEA] AGAT EEN QT DOOBRIDIOEOAT A EI PI EAAQEIT T ¢
(above, n.129, pp. 558560.
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its supervisory tasks relating to d significant institutions. These responsibilities
include such supervisory activities as the ongoing dayto-day assessmet of a credit
decisions*’ (phase one of the supervisory process) as well as ensuring their effective
enforcement, including the initiation of sanctioning proceedings upon the ECB

requests where necessary (phase three of the supervisory proces$sy.

Such an institutional arrangement however does not imply that the NCAs became a
DPAOO O OEA %#"80 EI OAOT Al OOOOAOOOAOS
administrative units of participating Member States and are governed by national
rules in respect of their organization and functions. The way how national
supervisory apparatus assists and remains closely involved in the supervision of
significant institutions is primarily realized throu gh the activities of so-called Joint
Supervisory Teams (JSTS).

() Day-to-day supervision ofsignificant institutions (phase one of the supervisory

process)

JSTs are dedicated administrative structures responsible for the operational
supervision of significant institutions. ®*° By virtue of the SSM Regulation, each

significant supervised entity is assignedto a specific JST*° A JST is composed by

%37 See Recitals (37) of the SSM Regulation and (3) of the SSM Framework Regulation.

5% See Recital (36) of the SSM Regulation, last sentence.

639 SeeDaniéle Nouy, Toward the European Banking Union: achievements and challeng8peech at the OeNB

Economics ConferencéVienna, 2014),
https://www.bankingsupervision.europa.eu/press/speeches/date/2014/html/se140512_1.en.html, accessed 01
December 2017

%40 See Article 3(1) of the SSM Framework Regulation, first sentence.
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supervisory apparatus originating from both the ECB and NCA$* The vast majority

of JST members are appointed by NCA& who are however expected to work under
functional management of a JST Coordinatorappointed by the ECB from its staff
members. The composition of a JST needs to take into account geographical
diversity, specific expertise and profile of the team members/® as well as different
types, business models and size of credit institution®** In particular, the size of JSTs
may vary substantially depending on the scope of activities of credit institutions. The
largest JSTs may even comprise of more than 70 members whereas the smallest one
has only 5 members:® Therefore, for efficiency reasons, some JST members

(including JST Coordinatos) may be involved in work of more than a one JS°

In order to minimize the possible risk of the supervisory capture, aJST Coordinator
is initially appointed for three years and is expected to rotate on a regular basi&*’
The coordinator is supported by sub coordinators designated by the respective
NCAs, who are usually also direct line managers of national supervisors assigned to a

given JST by the NCAs. The sub coordinators are responsible for clearly defined

®415ee Article 3 of the SSM Frmework Regulation, second sentence.

642 SeeEuropean Court of Auditors, Single Supervisory MechanismGood start but further improvements needed

(above, n13, p.127Angeloni, Exchange of views on supervisory issues fihe Finance and Treasury Committee of
the Senate of the Republic of Ital{above, n13.

643 See Recital (79) of the SSM Regulation.

%44 See Article 1 of the SSNRegulation, third paragraph.

%45 SeeAndreas Dombret, The first six months of European banking supervisiohan NCA's perspectiveSpeech at

the ILF (Institute for Law and Finance) Conference on the Banking UnigRrankfurt, 2015),

http://www.bis.org/review/r150507b.htm, accessed 01 December 2017

%46 As noted by the ECB, some JST coordinators may be responsible for more than one JST. Bempean Central

Bank, SSM Quarterly Report Progress in the operational implementation of the Single Supervisory Mechanism
Regulation, 2014/4, https://www.bankingsupervision.europa.eu/ech/pub/pdf/ssmqr20144.en.pdf, accessed 01

December 2017p. 10.

%" See European Central Bank, Guide to banking supervision (Frankfurt, 2014),

https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssmguidebankingsupervision201411.en.pdf, accessed 01
December 2017, p. 17.

201



thematic or geographic areas of supervision and represent the views of relevant
NCAs in JSTE* It follows that national supervisors are subject to two reporting
lines: functionally their ultimate manager is a JST Coordinatot but organisationally
they are accountable to their respective heads of divisions (who are also often JST
sub coordinators).®*® The sub coordinator may also give instructions regarding the
conduct of supervisory activities to the members of a JST appointed by his home
NCA as lorg as they do not conflict with the instructions given by a JST

Coordinator.5*°

The JSTs operate as remote administrative structures. Whereas the members of JST
appointed by the ECB (ST Coordinatorand ECB supervisors) are affiliated in one of
OEA %# tnedatestiu@uke pertaining to its supervisory arm,®®'the members of
JSTs appointed by the NCA(s) remain based at their headquarters. Given the
distance between the supranational and national supervisory apparatus, it was
AAAEAAA OEAO * 34 édent ard (lsAess procdssA Wilk Gefully
digitalized. For this purpose a special cyberinfrastructure, including the Information
Management System (IMAS) was set up to provide JST members with secure

communication channels.5%?

%8 |bid.

%49 See Article 6(2) of the SSM Framework Regulation.

Ibid, last sentence.

I 6 OEA 111 AT O6Rh *340 AOA CcOi 6P EI AEEAOAAT AEOEOEIT O
Supervision | and Directorate General Micro prudential Supervision Il. See Organigram of banking supervision at

the ECB, available at
https://www.bankingsupervision.europa.eu/organisation/whoiswho/organigram/html/index.en.html.

%2 3eelbid. , p. 11.
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Among the main day-to-day superusory tasks of JSTs, one can list the following

ones:

(1) Performing the supervisory review and evaluation process (SREB}?

(2) Preparation a supervisory examination programme (SEP), including yearly
on-site inspection plan;®>*

(3) Implementation of a supervisory examination programme (SEPf>°

(4) Coordination of on-site inspection teams in the context of inspection plans®®

The conduct of SREPs is considered to be the main tool of banking supervisi&n’
and thus it may be regarded as the primary supervisory esponsibility of JSTs. It

encompasses a wide range of supervisory activities carried out in order to determine

658

the risk profile of a credit institution, which are subject to a common

methodology combining quantitative and qualitative elements in the overall

assessment™ In doing so, JST supervisors analyze four main characteristics of each

0

supervised institution®®: its business model®® its internal governance and risk

%33 5ee Article 3 (2)(a) of the SSM Framework Regulation.

%% See Article 3 (2)(b) of the SSM Framewtx Regulation.
%5 5ee Article 3 (2)(c) of the SSM Framework Regulation.
See Atrticle 3 (2)(d) of the SSM Framework Regulation.

Seelulie Dickson, Dealing with diversity z the European banking sectorSpeech at the 17th Handiblatt Annual
Conference on European Banking Regulatigfrankfurt, 2016),
https://www.bankingsupervision.europa.eu/press/speeches/date/2016/html/se161128.en.html, accessed 01
December 2017

%%8 The risk-based approach (Principle Six) is one of main guithg principles in the SSM. SeeEuropean Central
Bank, Guide to banking supervisior{Frankfurt, 2014),
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssmguidebankingsupervision201411.en.pdf, accessed 01
December 2017p. 8.

659 SeeEuropean Central Bank,SSM SREP Methodology Bookle€2016 edition(2016),
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/srep_methodology_booklet_2016.en.pdf, accessed 01
December 2017p. 2.

%0 |bid., p. 14.
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662

management®®? its capital position and related risks,®®

and its liquidity and funding

664

position and related risks™" The analysis of each element consists of three phases:

data gathering, initial automated scoring and subsequent scoring based on

supervisory judgement®®®

The results of SREPs may require undertaking some preventing supervisory
measures visa-vis individual institutions, notably the use of power to impose
additional capital requirements (Pillar Two (dd-onsd by the ECB. For each
supervised institution, the assigned JST drafts a SREP report. Importantly, the report
states how much supewisory (Pillar Two) capital the bank should hold in addition to
the required regulatory capital. In case there is a need for a capital ad@n, a JST
OOAI EOO EOO DOI b1 OAIl Ol for@ Braft SREP"déciSion3vdiohA OO E OT OU
is subsequently transmtted to the Governing Council in the non-objection

procedure ®®

1 The assessment focuses on the viability (one year perspective), sustainability (two years perspective) and

sustainability over the cycle (three years perspective) of the business model.

%2 The assessment focuses on the adequacy of governance and risk maeagent.

%3 The assessment focuses on the risks to capital (e.g. credit, market, operational risk and IRRBB).

%% The assessment focuses on the risks to liquidity and funding (e.g. shotterm liquidity risk, funding

sustainability).

%5 this phase, the supervisors use their judgments to account for different business orientations and

operational styles of a credit institution concerned. They are not however granted full flexibility. As such, their
judgment is constrained in the following way: on a fourgrade scale, phase 2 automated score can be improved by

one notch and worsened by two notcheslbid. p. 16.

6% As a result of the SREP exercise for 2015, there was a moderate increase in the aggregate overall Pillar 2

requirements for significant institutions amounting to around 30 ba sis points as a ratio to riskweighted assets

and was quite diversified across banks. Selgnazio Angeloni, Challenges facing the Single Supervisory Mechanism
3DAAAE AO $A . AAAOI Al A O AEderdad, 2,0 O. AGEAOI AT AO $AUS
https://www.bankingsupervision.europa.eu/press/speeches/date/2016/html/se161006.en.html, accessed 01
December 2017
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From 2016 onwards, additional capital requirements imposed in ECB decisions on

SREPs have twacomponents: a binding Pillar 2 Requirement (P2Rf®’ and a non

binding Pillar 2 Guidance (P2G)%® To certain extent, this may be regarded as an

element introducing more flexible supervisory expectations. While the P2R has an
immediate effect and non-compliance with lead to the formal breach of capital
requirements, failing to comply with the P2G will not entail such an effect, but

trigger instead more intensified supervision and the imposition of institution -

specific measure$®® The JSTsmay also set the liquidity requirements®®* for

significant institutions as well as to propose to take additional, specially tailored

measures choosing from the list of early intervention powers assigned to the ECB.

4EA 32% 0580 1 OOAT I AG AOAEAOD®ODOEADDAAI GOT * 304 OBl
activities concerning each credit institution over the following 12 to 18 months®”
They are incorporated into individual Supervisory Examination Programmes (SEPSs)
which lay down the supervisory cycle and define the scope andntensity of future
day-to-day supervisory activities for each bank aiming to monitor their risks and to

address their weaknesse&’*

%7 The level of supervisory capital set by P2R will have to be reached immediately and maintained all the time.

The level of supervisory capital set by P2G will indicate to banks the adequate level of caplted be maintained
over a longer horizon. A breach of P2G will not trigger automatic supervisory action, nor prevent the distribution
of internal resources for dividends and bonuses. But it will trigger closer supervisory scrutiny and surveillance.
%89 seeDaniéle Nouy, Introductory statement: S EOOO | OAET AOU EAAQOET ¢ ET 0nRid |
"TAOA AO OEA %OOI PAAT O0AOI EAT AT O8O0 (20aB) 1T 1 EA AT A -11AO0OA
https://www.b ankingsupervision.europa.eu/press/speeches/date/2016/html/se160613.en.html, accessed 01

December 2017

050e06001T DAAT #AT OOAT " AT EROBXHIX AdTAGE ABAN EET ¢ O0ODPAO
https://www.bankingsupervision.europa.eu/banking/approach/cycle/html/index.en.html, accessed 01 December

2017

710n the recommended content of SEPs, see Article 99 of the CRDIV.
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The imposition of supervisory measures foreseen by JSTs, both imdividual SEPs
and SREP reports, requires however the fordl %#" 8O0 ADPDOIT OAI AT A
executed at JST level. At this stage, the phase two of supervisory process is initiated
and higher (supranational) level is primarily involved. The exclusive competence to
adopt formal supervisory decisions on significant syervised entities is centralized in
the ECB, which operates through its internal (the Supervisory Board) and decision
making bodies (the Governing Council).
(i)  Adoption of supervisory decisions onsignificant institutions (phase two of the
supervisory process)
The adoption of formal supervisory decisions constitutes the phase two of the
supervisory process. In most cases, it results from the findings collected in the course
of day-to-day-supervision conducted by the JST&’? This phase of the supervisory
process entirely takes place at the ECB level and consists of (i) the review of the
proposals of the draft supervisory decision by the Secretariat to the Supervisory

7
d’G 3

Board,°”® and (optionally) its endorsement by the Steering Cammittee ,** (ii) the

endorsement of the complete draft supervisory decisions by the Supervisory

2y 5 OET O A AA DPi ET OAA T 00 GueddthedNEAs ntaytalsd tiygek EOB AupdrvisdneE A OA OO0 O A
procedures, notably with supervisory activities authorizations or their withdrawals and assessment of qualifying
holdings. These supervisory activities carried out by norJST supervisory staff of the ECBral NCAs who needs to

liaise with the JST concerned especially with regard to institutionspecific issues.

73 The Secretariat to the Supervisory Board is an ECB intermediate structure which ensures the efficiency of the

decision-making processes of the SSMnd the institutional quality of its decisions. It supports the Supervisory
Board, the Steering Committee as other substructures of the ECB supervisory arm.

" The Steering Committee is an ECB internal body whose establishment is foreseen by the SSM Rediaa. As

of January 2017, it consists of eight members, including the Chair and the Vie€hair of the Supervisory Board, an
ECB representative and five representatives of NCAs. Its main tasks include support activities of the Supervisory
Board, including preparing its meetings. See Article 26(10) of the SSM Regulation.
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Board,’’® (iii) the adoption of the supervisory decisions by the Governing Councif’®
in the special non-objection procedure and their subsequent issuance. Despite ta
fact that the decision-making process takes place entirely at the ECB level, the
national supervisory decisionmakers are also involved in all the stages of ECB
supervisory procedures due to the composition of both the Supervisory Board and

the Governing Council.

Once a proposal for the draft supervisory decision has been submitted by a JST to
the Secretariat to the Supervisory Board through the ECB intermediate structure§’’
a quality check is conducted that includesinter alia the completeness of the lgal
basis of draft decisions. In order to guarantee due process, the Secretariat organizes
the hearing of the supervised entity concerned where the proposed decision may
affect it adversely®’® At this stage, the Secretariat usually seeks views and opinionsf
NCAs before transmitting the complete draft proposal to the attention of the
Steering Committee and Supervisory Board. This takes place through the scalled

k679

SSM coordination networ managed by the Secretariat which gathers higHevel

5 The Supervisory Board is an ECB internal body whose establishment is foreseen by the SSM Regulation. It

consists of the Chair, the ViceChair, four ECB representatives appointed by the Govaing Council and one

representative of the NCAs from each participating Member State. Its tasks include the planning and execution

of the ECB supervisory tasks, proposing to the Governing Council complete draft decisions to be adopted by the

latterandcol AOAO DPOADAOAOI OU xI1 OEO OACAOAET ¢ OEA %#" 860 OOPAOOEQ
Regulation.

%4 EA T OAOT ET ¢ #1 O1 AEI  E Gnalting Bodiés ASeeOngi@eA1R9 otte TEBEO inA AAE OE T |
conjunction with Articles 9 and 10 of the ESCB/ECB Statute.

677 Importantly, the ECB horizontal services should ensure their consistency across the JSTs (both formally and

materially) in order to avoid distortions in treatment and fragmentation in line with the Principle Three z

Homogeneity within t he SSM, Se&uropean Central Bank,Guide to bankirg supervision(above, n.658), p. 7.

%78 See Article 22 of the SSM Regulation, and Article 31 of the SSM Framework Regulation.

WAEEO ET & Of Al 1T AOGx1 OE AOET CO OI CAOEAO OADPOAOGAT OAGEOAO 1 A
access to all dossiers submitted to the Supervisory Board, including those requiring formal ECB supervisory

decisions.
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officials from the NCAs. Based on the feedback received, the wording of the draft

decision may be amended inter alia by changes in wording or actions to be taken) in

i OAAO O1F AAAT i 11T AAOA .°% The Becrétatiér A2 @lsoirefurni PET ET 1 C
the proposal to originating business area and request revisions.

After the review conducted by the Secretariat and the SSM Coordination Network, a

proposal becomes a complete draft decision. Depending on the gravity of a foreseen

supervisory measure, it may be either endorsed byhte Supervisory Board in secalled

written procedure,®®i O OO 11 OEA ACAT AA 1T &£ OEA "1 AOABSO
there is a need for a highlevel discussion®? In the second case, it is transmitted to

OEA 3O0AAOET C #i1 i1 EOOAA xEEMAE® theApddsdy OEA i
Board endorses the complete draft decisions by simple majority of its member&®* It

may however still alter the complete draft decision in order to reflect deliberations

and discussions between its members that took place during the metng.

Finally, the complete draft decision endorsed by the Supervisory Board is

O

Qu

transmitted to the Governing Council.®®® 4 EA 3 O0PAOOEOT OU "1 AOA

considered to be adopted unless the Governing Council objects it within a maximum

680 See Informal interview with L (14November 2016) inAnnex

681

The Article 6.7 of the Supervisory Board's Rules of Procedure provides that decisions may also be taken in a
TTO POO 11

x OEOOAT DOl AAAOOA8 )1 OEI OA AAOGAOGh AAAEOGEIT O AOA
electronically. As reported by the ECB, the majority of the Supervisory Board decisions is taken this way, see
European Central Bank,ECB Annual Report on supervisory activitie2015

https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssmar2015.en.pdf, accessed 01 December 20p7 11.

%2 addition, where at least three members of the Supervisory Board with voting rights object to a written

procedure, the item shall be put on the agenda of the subsequent Supervisory Board meeting. See Article 6.7 of
the Rules of Procedure of the Supervisory &ard.

%83 See Article 26(10) of the SSM Regulation.
See Article 26(6) of the SSM Regulation.

It should be accompanied by explanatory notes outlining the background to and the main reasons underlying
the draft decision. See Article 13.g.1. of the Rule§ Brocedure of the European Central Bank.

684
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period of ten working days®®® When the Governing Council objects to the complete

draft decision,%®’

it is obliged to state the reasons in writing, in particular as regards
monetary policy concerns®®® In case the NCA(s) affected by the decision have
different views regarding the objection raised by the Governing Council, they may
request the Supervisory Board to refer the issue the Mediation Panéf® The
notification of a supervisory decision non-objected by the Governing Council to the
addressee(s) formally concludes this stage ofhe supervisory proces§” unless the
addressee decides to submit the decision to the Administrative Board of Review.
(i) Enforcement of supervisory measures onsignificant institutions (optional
phase three of the supervisory process)
Significant supervised entities are expected to comply with decisions adopted by the
ECB. However, there may exist instances where ECB supervisory decisions need to be
formally enforced against their addresses due to a variety of reasons (e.g. refusal or
inability to comply). In these situations, based on Article 291(2) of the TFEU, these
xT Ol A AA DPOEI AOEI U OEA 1T OCAT O T &£ OEA - Al AAO

the obligations to implement ECB decisions due to the fact that they enjoy

% n emergency situations a reasonable time period shall be defined by the Supervisory Board and shall not

exceed 48 hours. See Article 13.g.2.0f the Rules of Procedure of the European Central Babk{ AAEOEI T 1T £ OEA ¢
of 19 February 200A AT DOET ¢ OEA 201 A0 T £ 001 AAAOOA 1T £ OELSBL,%OOT PAAT 4
18.3.200%

%87 To ensure the effectiveness of the principle of separation, the Governing Council meetings regarding the

supervisory tasks shall take place separateliyom regular Governing Council meetings and shall have separate

agendas. See Article 13k of the Rules of Procedure of the European Central Bank.

%38 See Article 26(8) of the SSM Regulation.

%% The Mediation Panel is an internal ECB body whose establishmentiforeseen by the SSM Regulation in order

to ensure separation between ECB monetary policy and supervisory tasks. It is composed by of one member per

participating Member State and Chaired by the ViceChair of the Supervisory Board. In this regard, see

02ACOI AGETT jws5q .1 0Oaégrxai ¥y 1 £ OEA wdleesaflishinentohd OOAT " AT E
-AAEAOQETT O0AT Al AT A EOO 201 AOL1719mIB.WIAAAOOA j %#" Tal YT adqdl
0 The ECB may notify its decision in five ways: orally, by delivering a hard copy, by registered mail, by express

courier service, by telefax orelectronically. See Article 35 (1) of the SSM Framework Regulation.
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administrative sovereignty in their respective jurisdictions. The ECB powers to
directly enforce its decisions in Member 3 OAOA 06 E &®© HMeiBAET T O
imposition of pecuniary penalties, including fines and periodic penalty payments
(PPPs§®* which are provided by the Council Regulation No 2532/98°%? This
necessarily implies that toa large extent Union law is enforced in the Member States

on the basis of the national enforcement rules,and is commonly referred to as
OAAAAT OOAT E UAdt unfoh lal efnkingifior®d the principle of national
procedural autonomy.®®® In this respect, the NCAs have been clearly made
responsible for assisting the ECB in the implementation of any acts relating to the
exercise of the ECB supervisory tasks primarily by means of ongognday-to-day
AOOGAOCOI AT O T £ A AOAAEDO EIT Oéeedicatiohsi®® O OEOOAOEI
The NCAs are expected to ensure that a supervisory measure adopted by the ECB is
effectively implemented in their home jurisdictions. To this end, the SSM Reguation
provides the ECB with two indirect instruments to enforce its supervisory measures.

The first one is the power to instruct the NCAs and the second is the power request

the opening of national sanctioning or enforcement proceedings. The scope of the

L oA N AN~ oA s A .

%#" 60 Pl xAO T AAviE NOW B OekybrBad.lIt dé2& vt only entail a

s s oA N sz A N N~ A s oA

bl OOEAEI EOU Oi CEOA OEA .#! 0 EI OOOOAOQEITO O

*1ppps are imposed in event of a continuing breach of a regulation or supervisory decision of the ECB in order to

restore compliance of supervised entities/persons belonging to them. Sedrticle 129(1) of the SSM Framework
Regulation.

92 See Article 120(b) of the SSM Framework Regulation, see alsapran.597.

See Sedlerwig C.H. Hofmann and Alexander Turk, Legal challenges in EU administrative law: towards an
integrated administration (Edward Elgar Publishing, 2009) Cristopher Harding and Bert Swart, Enforcing
European Community Rules: Criminal Proceedings, Administrative Procedures and Harmonizati@artmouth
Publishing Company, 1996)

%9 See Recital (37) of the SSM Regulation.
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supervisory tasks®®® but also to make use of their residual powers which stem from
relevant Union law.®®® It implies that in jurisdictions, where NCAs are assigned
specific enforcement powers, the ECB has a possibility to instruct those NCAs to
make use of them visa-vis credit institutions in order to ensure their compliance
xEQOE OEA %# Yy deGsiots@imibtbed measu®s. As pointed out by Andreas
Witte, it is still to be determined in the future administrative practice and possible
jurisprudence whether the ECB should be empowered to use this authority whenever

it lacks a power to act itself®®’

4EA OAATTA ETOOOOIi ATO AO OEA %#"60 AEODPI O
respective sanctioning or enforcement proceedings visa-vis significant supervised

entities as well as against natural persons belonging to themi®® This option may be

used by theECB when there is a need to impose specific penalties of a negpecuniary

nature vis-a-vis supervised entities or natural persons for their norcompliance with

the prudential requirements stipulated in an ECB supervision decision®®® However,

the request only aims at opening of a proceeding, while the imposition of these

i AAOGOOAO AU A T AOEITAI AAI ET EOOOAOEOA .

%% see Article 6(3) of the SSM Regulation which refers to instructions given by the ECB when performing the
tasks mentioned in Article 4(1) of that Regulation (SSM supervisory tasks).

%% See Article 9(1) of the SSM &ulation, third paragraph.

“"seel T AOAAOG 7EOOAR O4EA ' PDPI EAAOGETT 1T & . AGEITAI " Al EET ¢ 30
%P AAOOET C M#sstricht Aovread & Buropean and Comparativeaw 21(2014): pp. 83109(pp.103104).

%% See Article 18(5) of the SSM Regulation in conjunction with Article 134(1) of the SSM Framework Regulation.

93 AA 2AAEOAT jébvq T £ OEA 33- 2ACOI AGET T d Of S@oftE AOA OEA %
tasks that a penalty is applied for such breaches, it should be able to refer the matter to national competent

AOOET OEOEAO &£ O OET OA POODPI OAbOs 8
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competence’® The ECB should be informed by the NCAs on the results of these
procedures./® In addition, when the ECB suspecs that a criminal offence could have
been committed, it has also the power to request the relevant NCA to refer the

matter to appropriate law enforcement authorities. "%

6.4.2. Interactions in the supervisory process of the system of SSM Indirect

Supervision

The suwpervisory process applicable to the subsystem of SSM Indirect Supervision can
be perceived as encompassing the same three phases as the one governing the
subsystem of SSM Direct Supervision. However, it displays important differences in
terms of administrative interactions between the ECB and NCAs when compared to
its counterpart. Whereas formal decisionr-making on significant institutions is
centralized at the ECB level, formal decisioamaking on less significant institutions
carried out in a decentralized way and is split across the NCAs of nineteen
participating Member States. This stems from the principle of differentiated
supervision reflected in Article 6(6) of the SSM Regulation which attributes decision
making authority on less significant institution s to the NCAs. In the same manner,
the ongoing conduct of day-to-day supervisory activities and implementation of
NCA supervisory decisions and other measures are also allocated to the national

level.

" For an overview of sanctioning and enforcement measures provided to the NCAs by the CRDIV, sesapra

n.613et seq.
"3ee Article 134(3) of the SSM Framework Regulation.

"2 3ee Article 136 of the SSM Framework Regulation
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This however does not imply that the supranational lewel is isolated from the
supervisory process concerning less significaninstitutions . First of all, the NCAs do
not have their own micro-prudential supervisory tasks within the SSM but exercise
supervisory tasks conferred upon the ECB by the SSM Regulation. Secondly, NCA
OOPAOOEOI OU DPOT AAOGO EO OOAEAAO OiF OEA

704 705

regime’® including supervisory oversight,’* institutional/sectoral oversight ,’” as
well as analytical and methodological support’® It therefore follows that the
outreach of NCAs assistance to the ECB in the subsystem of SSM Indirect

7 than hierarchical subordination

Supervision is built of the relations of information
which however does not eclude a possibility of supranational intervention by the
ECB.

() Day-to-day supervision of less significant institutions (phase one of the

supervisory process)

The NCAs retain full autonomy concerning the internal organization of the
supervision of less significant institutions . However, as a part of institutional
adaptation to the realities of the SSM, the majority of NCAs have created separate

business areas deicated exclusively to carry out their responsibilities in relation to

ObPA

C4EA 1 AGCAl £ O1 AAGETT O 1 £ OEEO OPAAEAI OACEI A AOA AAOGAA i

over the functioning of the system. See Article 6(5)(b) of the SSM Regulation.

" The main objectives of this oversight dimension are to promoe best supervisory practices and develop

common standards and ensure consistency of supervisory outcomes. For more specific information, s&iropean

Central Bank, Guide to banking supervisiorfabove,n. 658), p. 40.

"% The main objectives of this oversight dimension is to oversee sectors and countrgpecific institutional

arrangements, exchange information with NCAs on highpriority LSIs and participate in crisis management. For

more specific information, Ibid.

"% The main objectives of this oversight dimension are to prepare methodologies for LSI supervision (e.g. risk

basedprioritization of banks, SREP application) and analyze common sources of risk. For more specific
information, Ibid.

o7 SeeEuropean Central Bank,Public hearing on the draft ECB SSM Framework Regulati¢t® February 2014)
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less significant institutions.”®4 EA OAT DA 1T £ OEA %#" 80 I OAOOECE
NCA supervisory process over individual less significant institutions varies and is
related to the specific status of a given institution. Notwithstanding the above, the
NCAs are obliged to submit annual reports to the ECB, in which they specify the
activities undertaken on all less supervised entities in the aggregated mannef®’
Secondly, the NCAs shall ao notify the ECB about deterioration of the financial
situation of any less significant entity, especially if this may result in a need for
public financial support. "*°However, for those less significant instiutions which are
AT T OE A A GihAprionty® on®s, the oversight over the phase one of NCA
supervisory process is more intensified!* The ECB may request at any time
information on the performance of supervisory activities targeting high-priority less
significant institutions. "**The NCAs are requestedo ex-ante notify to the ECB any
Gnaterial@™® supervisory procedures concerning high priority institutions. They
consist of the removal of bank management board members, the appointment of

special manager and those procedures which have a significant impact on a

"8 See Informal interview with B (09 November 2015, 28 June 2016 Annex.

The NCAs reporting requirements are laid down in Articles 99100 of SSM Framework Regulation.
See Article 96 of the SSM Framework Regulation.
711

The ECB determines the scope of supervisory information to be notified by NCAs for which less significant
supervised entities, in particular taking into account their risk situation and potential impact on the domestic
financial system (See Article 97 othe SSM Framework Regulation). Based on this authorization, the ECB
requested to classify their supervised entities into three categories: low, medium and higtpriority one. In each
jurisdiction, there should be at least three high-priority institutions. A s of March 2016, 93 LSIs were on the high
priority list (see https://www.bankingsupervision.europa.eu/about/ssmexplained/html/hplsi.en.html ).

"2g5ee Article 97 (3 of the SSM Framework Regulation.

The materiality status of a supervisory procedure is related to the priority rank of the LSI subject to this
procedure. The ECB has decided to consider all supervisory procedures related to higriority LSIs as materid.
SeeEuropean Central Bank,ECB Annual Report on supervisory activitie2015above, n68J, p. 42.
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supervised entity.”** In addition, the NCAs should also notify the ECB those

|715

supervisory procedures which they consider material' ™ and those which may

negatively affect the SSM reputation’*®
The ECBisemp x AOAA O A @b O Aterial&sDpervisorg Arecédurdsi
recommending appropriate course of action and initiate follow-up action.””For the

purpose of receiving and assessing such notifications, the ECB established a dedicate

framework consisting of country-specific desks (Country Desks) and Central

Notification Point (CNP) “*®*managed by oA 1 £ OEA %#" 860 EI HAOI AAE

&OOOEAOI T OAh OEA %#" 80 1 OA0Od QESsudertidhod OE A

also takes place through a range of informal policy instruments, such as a permanent
Senior Management Network (SMN). This administrative platform groups ECB and
NCAs managers responsible for LS| supervision who should regularly meet (at least
onA NOAOOAOI U AAeadidg tepics emdighd fotQlay®-day LSI
supervisiona’® Its role is also to assist the Supervisory Boardhi the fulfilment of its

tasks related to oversight and LSI supervision. The SMN is supported by a dedicated

"4see Article 97(2)(a)(b) of the SSM Framework Regation.
"5see Article 97 (4)(a) of the SSM Framework Regulation.
See Article 97 (4)(b) of the SSM Framework Regulation.

In total, until December 2016, the CNP received and assessed a total of 179ame notifications from NCAs, of
which 141 were nofications of material draft decisions or procedures relating covering a wide range of

supervisory issues (e.g. capital, liquidity and governance), and 38 were related to the deterioration of the

financial situation of the LSI. SeeEuropean Commission, Commission Staff Working Document Accompanying

the document Report from the Commission to the European Parliament and the Council on the Single Supervisory

Mechanism established pursuant to Regulation (EU) No 1024/20C®M(2017) 591 final SWD(2013p6 final
718

716

717

SeeEuropean Central Bank,ECB Annual Report on supervisory activitie2015above, n68J), p.42. Also, the
functioning of the notifications framework was explained by an ECB official during a bilateral meeting (Informal

interview with A (13 November 2015, 12 January 2016,ulyy 2016) inAnnex).

"9T0 be precise, the Directorate General MicrePrudential Supervision 1ll, which is responsible for SSM Indirect

Supervision.
20 seeEuropean Central Bank,Guide to banking supervisior{above, n. n658), p. 66-67.
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secretariat which coordinates daily communication and workflows between the ECB
and NCAs concerning LSI supervisio?* The ECB also organizes bilateal country
visits and peerto-peer reviews which allow ECB management to discuss with their

NCA counterparts country-specific matters concerning its oversight.

Last but not least, the organization o supervisory workflows on the common
procedures is another relevant channel for intense administrative interactions
between the ECB and NCAs. As already pointed out, the common procedures are
carried out mix of advisory and decisive roles for both national and EU authorities
AT A AOA OACAOAAA AiRed Adnkind sipetviddryAprodes® in Ahe O
3 3 - 'F although they are not formally subjected to SSM Indirect Supervision
arrangements, nevertheless the dailywork of national supervisors who prepare the
draft ECB supervisory decision on matters pertaining to ommon procedures is
monitored by their counterparts based at the ECB who are responsible for the
assessment and review of the draft decisions submitted by the NCAS?

(i)  Adoption of supervisory decisions on lesssignificant institutions (phase two of

the supervisory process)

Following the principle of differentiated supervision in the SSM, supervisory
decision-making on less significant institutions is carried out at the NCA level in
accordance with relevant national administrative procedures. There exist however

no uniform administrative practice across the NCAs concerning the adoption of

"?15ee Informal interview with A (13 November 2015, 12 January 2016, 15 July 2026)niex

"2 3eesupran.527.

"2Eor more details on the division of work between the ECB and NCAs on common procedures, see the

subsection 6.3.4(iii) .
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supervisory measures. In some SSM jurisdictions supervisory measures resulting

from day-to-day supervisory activities do not necessarily need to be imposed as

formal supervisory decisions. In this context, Germany and Austria can be given as

examples of jurisdiction where the NCAs tend to rely on supervisory dialogue and

persuasion to communicate their supervisory expectations in order to avoid the

formal issuance of a SREP d#sion requiring a supervised entity, for example, to

hold additional own funds.’?* On the other hand, due to strong administrative

traditions of administrative interventionism, countries like France prefer to conclude

annual supervisory process by issuingdrmal individual decisions.

AEA %#" 80 T OAOOECEO |1 6AO OEA AATPOEIT 1T &£ OC
limited to the use of two instruments that are also widely used in the phase of the

NCA supervisory process: notifications and annual reporting The NCAs are

requested to exAT OA 11T OEAU Ol OEA o%#" OEAEO xEI I
supervisory decisions concerning LSI€® under the conditions as their obligation to

report on the initiation T £ O AOAOEAI 8 OOFAinitlyGie®@B id Oi AAA
Al DT xAOAA O A@bOAOGO EOO OEAxO 11 OiF AOGAOGEA
recommends specific changes or amendments, which are however not binding upon

the NCA concerned. In addition, the NCAs report to the ECB on annual basis on all

supervisoly decisions adopted’’ More importantly, the ECB may issue binding acts

"4 5ee Informal interview with B (09 November 2015, 28 June 2016)Amnex.

% 3ee Article 98 of the SSM Framework Regulation.

"% seesupran. 714

27 seesupran. 709.
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such as regulations, guidelines and general instructions that may specify the ways

how the NCAs adopt their supervisory decisions in relation to NCAs'®

(i) Enforcement of supervisory measues on lesssignificant institutions (optional
phase three of the supervisory process)
The enforcement of supervisory measures addressed to lessgnificant institutions
OAOGOO OiTATU 11 OEA -Ai AAO 30AOAOGS8 AAIETEOO
national enforcement rules and proceedings. The NCAs verify whether credit
institutions adopted proposed supervisory measures. In the positive scenario case,
the follow-up wil AA T Ei EOAA OI A I1T1TTEOIOETC T &£ A AOA
However, in the negative scenario case when a supervised entity is not willing or able
to comply with a foreseen measure, the NCAs have recourse a number of sanctioning
and enforcement instruments which intend to ensure that the supervisory judgment
expressed by a supervisory decision is followed. In particular, the CRDIV framework
empowers the NCAs use a range of punitive measures to address naompliance
which include pecuniary and non-pecuniary sanctions as well as a possibility of
market exclusion.”® In the framework of their reporting obligations, the NCAs are
also expected report to ECB on the administrative sanctions imposed on an annual
basis. Furthermore, the NCAs may also make use oftleer sanctioning powers are

made available to them by national legislators and which are not provided by the

"8 5ee Article 6(5)(a) of the SSM Regulation.
" Seesupran. 613625
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CRDIV. This may notably include such public law instruments that impact on civil,

company or penal law/*

Day-to-day supervisory Enforcement of
activities supervisory decisions
[ ) [ ) [ )

Supervisory decision
making

Figure 8 Phasesof the supervisory process

6.5. Jurisdictional outreach of the SSM

The fourth element of the organisational design of EU multilevel administration is
related to its jurisdictional outreach. Within the EU constitutional and
administrative order, there may exid a plurality of regulatory arrangements
applicable to either all EU Member States or to a subset of EU Member States only.
The SSM Regulation is binding in its entirety and directly applicable in all Member
States (e iure applicability). "** However, it is legally effective only in the Member
States whose currency is the eurode factoapplicability) unless other Member States
voluntary opt-in to participate in the Single Supervisory Mechanism. Therefore, the
Single Supervisory Mechanism canbeen perceived as a continuation of a trend
initiated by the Maastricht Treaty which started the first comprehensive experiment

on differentiated integration by the establishing of the Economic and Monetary

" seeRoeland Johannes TheisserEU banking supervision(Eleven international publishing, 2013) p. 974.

"15ee alsdBusch and Ferrarini, The Eiropean Banking Union(above, n474), p. 101.
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Union?*x ET OA OODOAT AGET 1T Al i4blk Anly o MemtRiEStateA O EO AD
using the single currency. This experiment was to be initially of temporary nature

due to the explicit Treaty obligation to introduce the euro as the legal tender in

remaining Member States’**It was nonetheless petrified by theLisbon Treaty which
constitutionalized the permanent dif ferentiation between Members States whose

ADBOOAT AU E Qeurddateh Ménde iStates)®* and Member States with

AAOT C Arbricdulo area Member States)>*>The creation of the SSM adds another

layer to this differentiation "*® by introducing three categories of Member States in

the context of Banking Union: the euro area, the non-euro area participating

Member States andthe non-participating Member States.

Although the deeper rationale for the Barking Union is cross-border banking in the

t737,

Single Market'”’, the SSM as its first and crucial pillar was constructed on the basis of

t738

the Treaty provisions governing monetary union, and not the Single Market'*® which

limits its compulsory applicability to euro area Member States’>® However, the SSM

"823eeChiara Zilioli and Martin Selmayr, The Law of the European Central BanfHart Pub Limited, 2001), p. 133.

"B3ee Article 3(4) of TEU as well as Article 119(2) and 140 of the TFEU, however with notable exceptions of the
United Kingdom and Denmark. The former Member State obtained a protocol allowing it to refrain from this

duty unless it explicitly naotifies its intention to do so (opt -out clause). See Protocol No (15) to the Treaties on
certain provisions relating to then United Kingdom and Northern Ireland. Subsequently, as the Maastricht Treaty
was rejected by a referendum in Denmark, the latter Member State also obtained similar exemption. See Protocol
No (16) to the Treaties on certain provisions relating to Denmark.

3 AA  OE A speciabsdctob &iguA OET ¢ OPOT OEORIT AB OOBOADADA x@ii OA AOOOAT AU EC
See Articles 13638 of the TFEU.

" Regardless of the reason why they did not introduce it.

0n this aspect, seed EAOOA 3AEAI i1 h OSEAAAOAT OEAOAA ET OACOAOEIT AT A OE!
xAU & OxAOA & O OEA %O @iitAniaohe (2004 EET C | OOET OEOUe b h

37See Dirk Schoenmaker and PiaHuO1 h O3 ET 01 A ET OOOE ESingé Sugeiidonaniitrés€E 1 ¢ 51 ET 1T edh
border banking 2015,3%p. 892112, http://feuropeareconomy.eu/book/single-supervision-and-cross-border-

banking/, accessed 01 December 2017
38 Notably, the enabling clause (Article 127(6) of the TFEU) is located in the Chapter on Monetary Policy.

39 3ee Article 139 (2) of the TFEU.
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may also have the effect on those noreuro area Member States whose domestic
banking sectors are dominated either by branches or subsidiaries of credit
institutions headquartered in one of euro area participating Member States’*® In

OEAOA AAOGAOh OEA 33-80 EIT & OATAA 11 AT 1A
significant since the supervision of banking groups on a consolidated basis is listed

AiTi¢c OEA Al OA AAOEOEOEAO | A'FQHhlse &end O DOO
and with an objective to foster the integrity of the Single Market for banking

services’*?

the SSM Regulation provides noreuro area Member States with an
option of voluntary opt -in to the SSM by concluding a close cooperation agreement
with the ECB.”** To provide a more comprehensive picture of the jurisdictional
outreach of the SSM on the Single Market for banking services, the following
sections will analyze the status of Member States (i) which are obliged to participate
in the SSM (euro area patrticipatingmember States), (ii) which voluntarily decide to

opt-in to SSM (he non-euro area participating Member States) and (iii) which

decide to opt-out from the SSM (the non-participating Member States).

6.5.1. Applicability to euro -area participating Member States

The legal obligations of an individual Member State to participate in the SSM hinges
upon the use of the euro as its currency. For these reasons, the SSM Framework

Regulation specifically distinguishes between a group ofeuro area participating

70 AROOAER O4EA 3EICIA 30DPAOOGEOT OU - ANAEANGE ¢idA @B -T#h 0 A
"1seesupran.435
"2 3ee Recitals (3) and (42) of the SSM Regulation.

"33ee Article 7 of the SSM Regulation.
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Member States ad the non-euro-area participating Member States’** For the

former Member States, the ECB is automatically considered as responsible fdahe

supervision of significant institutions operating within their domestic banking

jurisdictions. Supervisory decisions issued by the ECB are binding and directly

applicable to supervised entities addressed by them without a need for national

transposition. They also enjoy the primacy over national supervisory legislation and

measures’* The National Competent Authorities (NCAs) of participating Member

30A0A0 AAAAT A ET OACOAIT DAOOO 1T £ OEANIR3-80 00D
remaining in the same time units of national public administration ( @édoublement

Al T A O ETeIWithini tie SSM, they are responsible for the exercise of the ECB
OOPAOOEOI OU OAOGEO ET OAI AGEI1T O O1 AOGO OECT EA
suspended or excluded from the participation in the SSM as long as their Member

States maintain the status of a Member State whose currency is theuro. The

transfer of supervisory tasks to the ECB is permanent and irrevocable unless the SSM

Regulation is changed by the Council in the same procedure applied to its adoption.

" See Article 2(16)17) of the SSM Framework Regulation,
"5 See Article 132 of the TFEU.

The doctrine of dédoublement fonctionnemeans that national administrations assume a dual role of both

-Ai AAO 30A0A0 AT A ST EIT80 AcCAT 66h Al OET OCE &£0ii OEA PIETO I &
organs of the former. It was developed by a French lawyer Georges Scelle, and was principally designed to explain

the functioning of international organisations. It can be however also applied to other multilevel polities, such

ET Al OAET ¢ ZAAAOAOQEIT 08 &1 O Al EIl btér@laCodgdsScdllerAdareAx 1 £ 3AAT T A
Santulli, Précis de droit des gens: principes et systématique. Introduction, le milieu intersocial. Premiéere partie

(Dalloz, 1932) Georges ScelleThéorie et pratique de la fonction exédive en droit international (Martinus Nijhoff,

1936¥5eorges ScellePrécis dedroit des gens principes et systématique: Droit constitutionnel international: les

libertés individuelles et collectivites, I'elaboration du droit des gens positif. Deuxieme partigecueil Sirey, 1934)

Georges ScelleQuelques réflexions sur I'abolition de la compétence de gueffe Pédone, 1954y AT OCAO 3 AAI 1 Ah &, A
PEiTTiTTA EOOEAENOA AO Rechtir@yan dariinfeinadionatEn Diyabikatidn:IFdsisdnift

fir Hans Wehberg zu seinenv0(1956): p. 324 AT OCAO 3AAi 1 Ah O010A1I NOAOG Oi £ AGEI 10 Ei O
delordrejuOEAENOA E T HbhibdagedGeméhérationfde juristes au Président BASDEVANT, Pedone

(1960): p. 477
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Since the SSM s integrally related to the single currency, a possibility foleaving the
mechanism is connected to the specific Treaty provisions onthe Economic and
Monetary Union which provide no possibility for euro area Member States to exit
from the euro area or be excluded from this group of Member States. The only
possibility to leave the euro zone is foreseen by Article 50(1) of the TEU which lays
down a special procedure for withdrawal from the EU. Any national unilateral
withdrawal from the obligations stipulated by SSM supervisory legislation would
therefore have to bedeemed as infringement of the Treaties and secondary law by a
Member State (or its administrative apparatus) that subject to the infringement

proceedings before the CJEU.

6.5.2. Applicability to non -euro area participating Member States

Unlike euro area Member Sates which are legally obliged to participate in the SSM,

the non-euro area Member States may decide to become parts to the arrangement

on a voluntary basis. Forthis @ OBbT OAh A OPAAEAI DPOi ABAOOA i
foreseen in Article 7 of the SSMRegulation. This arrangement constitutes another

interesting example of an interaction between the EU legal framework and

747
S

intergovernmental and contractual elements™’ whose proliferation may be observed

in the context of the adoption of EU anti-crisis measues.

The establishment of close cooperation between the ECB and a neparticipating

Member States allows extending the applicability of the SSM and the scope of the

“Seea AEGAEOAR O nbddiiafhdniing Eupdvision. IRgal foundations and implications for European
ET OACOAOQEI 12§, p.p68 AT OAR 1 8
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%#" 60 AgGAl OOEOA OOPAOOGEOI OU Aii PAOAT AA AAUII
means, ECB canassume supervisory responsibilities in noreuro area Member

States, although in a looser fashion than in euro area Member States. Crucially, the

ECB cannot impose directly binding supervisory measures beyond the euro area

because the ECB legal acts, suchs regulations and decisions, arenot directly

applicable to non-euro area Member States™®! O A OAOOI Oh OEA %#" 80 OC
significant institutions headquartered in the non-euro area participating Member

States needs to be carried out by ways of structions, requests and guidelines tothe

NCAs in close cooperation, and by ways of general instructions on matters

pertaining to LSI supervision. This indicates at a somewhat incomplete and

imperfect fashion of the SSM operation when extended beyond theeuro area

jurisdictions.-

4 E Klos® cooperatiord procedure is initiated by a non-participating Member State

which notifies to the ECB and EBA its willingness to become a part to the SSM.rém

OEAT 11 xAOAOh EO AAAT I A0 R In@ldppidato dhisi ¢ - AT AA
Member State is obliged to make a number of commitments, including:

0] to ensure that its NCA will follow all the instructions, guidelines or

requests issued by the ECB>

8 See Article 139(2) of the TFEU in connection with Article 107(2) of SSM Framework Regulation.

see Article 1.50fth®d $ AAEOET T 1 £ OEA w#" 1 &£ ¢Y * Al Bdratbnab i Y | OEA Al
Aii pAOGAT O AOOET OEOGEAO T £ PAOOEAEDPAOGEI C -Ai AAO 30A06A0 xEIT OA A
74).

"0see Article 3(1)(a) of the Deision ECB/2014/5.
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(i) to provide all information on the supervised entities incorporated in its
jurisdiction for the purpose of carrying out a comprehensive assessment
exercise’>

(i)  to provide all requested data to the ECB for the finalization of its
preparatory activities;’>?

(iv)  to adopt national legislation which ensures that legal actsadopted by the
ECB are binding and enforceable in its juisdiction; "3

(v) to ensure that any measure requested by the ECB will be adopted by its
NCA;**as well as

(vi)  to provide a copy of the draft relevant national legislation as well as an

their English translations with a request for the ECB opinion on those

issues’™

The ECB reviews the application in the light of the foregoing requirements and
adopts a decision establishing close cooperation witha requesting Member State in
case it fulfills all the requirements.”® A requesting Member State is obliged to
maintain close cooperation for at least three years and only after it may request its
termination by the ECB having provided reasoned grounds”>’ The ECB, on the other

hand, may suspend or terminate close cooperabn when a Member State in close

"®15ee Article 3(1)(b) of the Decision ECB/2014/5.
25ee Article 3(1)(c) of the Decision ECB/2014/5.
"33ee Article 3(2)(a) of the Decision ECB/2014/5.
754, .

Ibid.
" see Article 3(2)(b) of the Decision ECB/2014/5.
" See Article 7(2) of the SSMRegulation.

Notably, the request shall clarify the reasons for the termination and potential adverse effects on the fiscal
responsibilities of the requesting Member States. See Article 7(6) of the SSM Regulation.
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cooperation ceases to fulfill its contractual commitments made in the application

after having sent a prior warning to a non-compliant NCA in close cooperation.”®

Furthermore, close cooperation may be suspended or terminaté also in situations,
in which a Member State in close cooperation either formulates a reasoned
disagreement with an objection to a supervisory decision adopted by the Governing
Council,”® or a reasoned disagreement with a draft supervisory decision issuebly
the Supervisory Board’®® These possibilities result from the fact that non-euro area
participating Member States are not present in the Governing Council, whose
membership is restricted only to high-level experts (centrd bankers) originating
from euro area Member States. By this token they cannot fully benefit from all the

decision-making mechanisms provided foreuro area participating Member States’®*

When the Governing Council confirms its objection, the relevant NCA in close
cooperation may notify that it will not be bound by this decision. “®* Upon the receipt
of such a notification, the ECB shall consider a possibility of suspension or
termination of the close cooperation with the Member State concerned while taking
into account (i) integrity of the SSM,”®® (i) adverse effect on the fiscal
764

responsibilities in EU Member States (including in the Member State in question)

(i) progress in the adoption of supervisory measures by the NCAs of that state

"8 Seesupran. 750752
9 3ee Article 7(7) of the SSM Regulation.
See Article 7(8) of the SSM Regulation.

"®15ee Recital (43) of the SSM Regulation.
762

760

Seesupran. 759,
"3 5ee Article (7)(7)(a) of the SSM Regulation.
% See Article (7)(7)(a)(b) of the SSM Regulation.

226



which are equally effective to the rejected ECB supergory decision and do not

impose more favorable treatment of supervised entities within its jurisdiction.”®®

Where a Member State in close cooperation disagrees with a draft decision of the
Supervisory Board, it is obliged to inform the Governing Council of its reasoned

disagreement/®® The Governing Council shall consider the reasons presented by that
Member State and explain in writing its decision. As a last resort measure, the
Member State concerned may request the ECB to terminate the close cooperation

with immediate effect and will not be bound by the ensuing decision.

In a situation, in which a non-euro area Member State terminates the close
cooperation agreement with the ECB, it is allowed to enter into a new one only after

the period of three years’®’ It follows that close cooperation can be regarded as

flexible and dynamics administrative arrangements allowing repeatedly optin and

opt-i OO A£O0T I OOPOAT AOCEIT Al OOPAOOGEOI OU OACEI £
supervisory decisions by Member States irtlose cooperation may create problems of
commitment to high supervisory standards in its jurisdiction. "°® It remains to be

seen whether such an institutional design would allow reaping welfare benefits in

the form of more attractive financing costs for credit institutions operating in the

Q@lose cd B A O AjGrEdiclions.

%5 See Article (7)(7)(c) of the SSM Regulation.

See Atrticle 7(8) of the SSM Regulation.

7 See Article 7(9) of SSM Regulation in connection to Article 6(7) of the Decision ECB/2014/5.

®sees OECAOR OG4EA 3EIT Ci AzPan@ddaloO@uEck Babkihg RedulatioA PEIDring

I OOAOGOI ATO T £ OEA . Ax 2ACEI A £ O OEA 00OOAAT OE A3E),B.ODAOOEOE]
491.
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Until now, Bulgaria, Denmark and Romania were the only noneuro area Member
States which have informally inquired about entering into a close cooperation
agreement’® while the United Kingdom and Sweden definitely excluded such a
possibility. Central and eastern BJ - Al AAO 3 0A0AO0 EAOA AAT POAA OE
approach, with the Czech Republic being the most skeptical about its possible

participating in the SSM.”"°

6.5.3. Applicability to non -participating Member States

4EA 33-60 1 EIi EOAA OAOO& Gnp Ehatlit renBIBTIEAAAET EOU
OO0DP1 Al AE Afrof Glpérus@nEduthodities of those EU Member States which

do not form part of this administrative arrangement. The SSM Regulation imposes

on the ECB, which has the ultimate responsibility for the SSM overall functioning,

obligations to cooperate closely the competent authorities of nonparticipating

Member States, especially in the colleges of supervisoré! To achieve this objectie,

the ECB shall conclude memoranda of understanding (MoU) with the competent

authorities of EU Member States which remain outside of the SSM!? Those

documents should lay down the framework for cooperation and supervision of cross

border banking groups. In particular, they should clarify the consultations related to

the ECB supervisory decisions which may have effects on subsidiaries or branches of

%9 SeeChristos V. Gortsos,The single supervisory mechanism (SSM): legal aspeofshe first pillar of the

European Banking Union(Nomiki Bibliothiki, 2015), p. 184, Danmarks Nationalbank, Danish participation in the

Banking Union, https://www.nationalbanken.dk, accessed 01 February 2013 AET AT i AEAO AT A (i 600i h O3EI
'outOE ET ET OEA " AT ERINQ. WA EI T1ed j AAT OAh 138

7 bid.

"See Recital (42) of the SSM Regulation.

""25ee Recital (14) of the SSM Regulation.
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euro area headquartered banking groups which operate outside of the SSM as well as

cooperation arrangements incrisis situations, including early warning mechanisms.

The content of MoUs shall be reviewed on regular basis and include the modalities
of cooperation in the performance of supervisory tasks.”® In addition, the ECB is

obliged to conclude MoUs with the competent authorities of those non-participating

A A~ N s L o s o~ oA s oA

relations with regard to the conduct of the SSM specifc tasks’”*In particular, it may
establish contact and enter into contractual administrative arrangements with
supervisory authorities and administrations of third countries as well as

international organizations and financial fora. "

6.6. Preliminary observation s as regards the first structural

condition affecting formal top  -down compliance expectation
In order to dissect the organisational design of the SSM, this chapter analyzé the
formal systemic position of the ECB within the SSM by concentrating of the four
core elements: its constitutional foundations, the distribution of supervisory
responsibilities between the ECB and NCAs therein, the modalities of administrative
interactions between the ECB and NCAs in respect to the conduct of operational

supervision, and its territorial applicability.

" 3ee Article 36) of the SSM Regulation, first subparagraph.

"™ 1bid., second and third subparagraph.
See Recital (80) of the SSM Regulation.

See Article 8 of the SSM Regulation.

775

776

229



The analysis has revealed that the SSM supervisory system as whole cannot be
classified as falling purely under one of the identified malels of EU administration.
This is the consequence of the principle of differentiated supervision, which sets two
distinct multilevel arrangements within the SSM: the subsystem of SSM Direct and
Indirect Supervision respectively. On the one hand, the constutional foundations
and territorial applicability of the SSM have a universal dimension and are common
to both subsystems. On the other hand, the distribution of supervisory
responsibilities between the ECB and NCAs and the modalities of administrative
interactions between the ECB and NCAs in respect to the conduct of operational
supervision display some particular features with regard to the subsystem of SSM

Direct and Indirect Supervision respectively.

The constitutional foundations, on which the ECB asthe higher level actor is based,
set a scope of intrusiveness of administrative measures (depth) that can be adopted
vis-a-vis third parties (including lower level actors) within the SSM. The territorial
applicability of the SSM supervisory system sets tb outreach of its jurisdiction in the
EU (width). Both elements have an external dimension (visa-vis actors not
pertaining to the SSM multilevel administrative regime such as financial market
participants) and an internal dimension (vis-a-vis actors pertaning to the multilevel
administrative regime such as the NCASs) influencing the systemic position of the
ECB in the SSM as a whole. Another of the institutional elements, namely, the
distribution of supervisory responsibilities and the modalities of administrative

interactions in the SSM are more of an internal dimension, which greatly influences

230



the position of the ECB and its corresponding shadow of hierarchy specifically with
respect to the lower level actors (JST/NCAS) in the corresponding SSM supervigo
subsystems. Due to the variation introduced by the latter two elements, both
subsystems can be isolated from each other and presented as different models of EU

administration in accordance with the typology developed in chapter three.

6.6.1. Organization of the subsystem of SSM Direct Supervision

The subsystem of SSM Direct Supervision can be classified as an example of EU
centripetal multilevel administration which, however, is limited in its jurisdictional
outreach and does not cover by default the entire EU Within this subsystem, the
higher level actor (the ECB) formally enjoys a strong systemic position and casts a
long shadow of hierarchy visa-vis lower level actors, but these features may be
undermined as regards its prisdiction over non-euro area prticipating Member
States due to the constitutional limitations concerning the applicability of ECB acts

beyond the euro area. This finding is based on the following considerations.

Firstly, SSM Direct Supervision, as part of the SSM multilevel supervisoy system, is
founded on the direct constitutional mandate laid down in Article 127(6) of the
TFEU which allows the conferring upon the ECB specific tasks relating to the
prudential supervision of credit institutions. The Treaties provide solid legal
underpinnings for the conduct of these tasks as they empower the ECB to adopt

binding acts upon to which produce legal effects visa-vis third parties with a view to
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which would be required in the context of measures adopted within supranational

regulatory regimescreated under Article 114 of the TFEU’®

Secondly Article 6(4) of the SSM Regulation attributes to the ECB the responsibility
to carry out directly all SSM supervisory tasks in relation to significant supervised
entities. SSM supervisory tasks cover keyraas of prudential supervision over credit
institutions and only a small number other prudential tasks have been left within the
competence of the NCAs. To effectively carry out these tasks, the ECB has been
vested with decision-making authority in the areas of authorisations, approvals,
investigations, early supervisory interventions and sanctioning. The ECB may also
adopt regulations only to the extent necessary to organize or specify the
arrangements for the carrying out of these tasks.”® Both third parti es (i.e. supervised
entities) and the NCAs can be addresses of these legal actarly practice indicated
that the ECB has interpreted its regulatory competences in a rather broad manner

which however has recentlyraised some concerns from the European Parliament

" See Articles 132 and 288 of the TFEU.

8 SeeJudgment of 8 dine 2010, Case 68/08 The Queen, on the application of Vodafone Ltd and Others v
Secretary of State for Business, Enterprise and Regulatory RefdEi:C:2010:32Judgment of 6 December 2005,
Case G66/04 United Kingdom of Great Britain and Northern Ireland v European Parliament and Council of the
European Union ("Smoke flavourings"EU:C:2005:743Judgment of 2 May 2006, Case-217/04United Kingdom of
Great Britain and Northern Ireland v European Parliamearand Council of the European Union ("ENISA")
EU:C:2006:279Judgment of 2 May 2006, Case-@36/03 European Parliament v Council of the European lon
("European Cooperative Society'U:C:2006:277

9 See Article 4(3) of the SSM Regulation.
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and Council with regard to the separation between regulatory and supervisory

powers within the European legislative framework.®

Thirdly, the administrative relations between the ECB and NCAs are based on &

principle cooperation in good faith "%

and far-reaching mutual assistance duties in
the system of SSM Direct Supervision. The NCAs are obliged to put their resources at
the ECB3 disposal by appointing their staff members to Joint Supervisory Teams,
responsible for operational supervision of significant institutions. The ECB is
responsible for the establishment, composition and leadership of the JSTs which are
always managed and chaired by an EGBriginating coordinator. "® The NCAs need
also to appoint JST ab-coordinators from their supervisory staff who assist JST
Coordinators with regard to the organization and coordination of the tasks in the
JSTs. All JST members, including those appointed by the NCA, are obliged to follow
the instructions given by an EGB-originating JST Coordinatot’®*In addition, the ECB
may further shape the administrative interactions with the JSTs and the NCAs by
issuing instructions to the NCAs as a whole. These instructions may concern the

scope of NCA assistance obligations when p#&rming its supervisory tasks (for

example, with respect to the preparation and implementation of any supervisory

780 SeeEuropean Parliament,Addendum to the ECB Guidance to banks on nguerforming loans: Competence of

the ECB to adopt such Addendun®pinion of Legal ServiceSJ0693/17 LV/IMMEN/rj D(2017)44064 (Brussels, 08
November), http://bit.ly/2jH260g, accessed 01 DecembeR017 Council, Addendum to the ECB Guidance to banks
on non-performing loans: Prudential provisioning backstop for nomperforming exposuresGeneral considerations
on the powers of the ECBL4837/17 JUR 556 EF 299 ECOFIN 1016 (Brussels, 23 November), bitdy/2Ap5kHf,
accessed 01 December 2017

8l5ee Article 6(2) of the SSM Regulation.

"8 5ee Article 4 of the SSM Framework Regulation.

"8 3ee Article 6(1) of the SSM Framework Regulation.
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act).”® An ECB instruction to an NCA may request make use of their powers, under

and in accordance with the conditions set out in national law.’®®

Fourthly, SSM Direct Supervision, seen as an EU multilevel centripetal

administrative arrangement, does not cover the entire EU. Rather its compulsory
applicability is limited to only euro area Member States. This limitation imposes a
constraint on the systemic position of the ECB in the subsystem of SSM Direct
Supervision, especially where noreuro area Participating Member States decide to
join the SSM on a voluntary basis. Becauseacts of the ECB are not binding upon
non-euro area Member States, theexercise of supervisory powers by the ECB in
those jurisdictions will hinge upon the implementation by the respective NCAs.

Similarly, the ECB as a higher level actor will have limited possibilities to issue
instructions, addressed both to NCA supervisory staff via an ECBbased JST

Coordinator and the NCA as a whole.

6.6.2. Organization of the subsystem of SSM Indirect Supervision

The subsystem of SSM Indirect Supervision can be classified as an example of EU
intervention -based multilevel administration, where the higher level actor (the ECB)
formally enjoys a semistrong systemic position and casts a shorter shadow of

786

hierarchy'*” vis-a-vis lower level actors in the comparison to the subsystem of SSM

Direct Supervision. This finding is based on the following consicerations.

8 See Article 6(3) of the SSM Regulation.
"8 See Article 9(1), third paragraph of the SSM Regulation.

8 On the impact of a shadow of hierarchy in multilevel contexts, seesupran. 59.
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Similarly to the subsystem of Direct Supervision, SSM Indirect Supervision is
founded on a direct constitutional mandate laid down in Article 127(6) of the TFEU
which allows conferring upon the ECB specific tasks relating to the prudential
supetrvision of credit institutions and, also, is limited in its jurisdictional outreach

and does not cover the entire EUDby default. What however distinguishes the
subsystem of SSM Indirect Supervision from the former, is the allocation of
responsibilities therein and the modalities of administrative interactions between

the ECB and NCAs.

Firstly, Article 6(6) of the SSM Regulation attributes to the NCA the responsibility to
carry out directly the bulk of SSM supervisory tasks conferred upon the ECB in
relation to less significant supervised entities.The regime set therein allocates to the
NCAs the responsibility to carry out tasks in seven out of nine SSM supervisory areas
listed in the Article 4(1) of the SSM Regulatiori®” and the authority to adopt all
relevant supervisory decisions with regard to credit institutions considered less
significal 08 4EA DOODI O tol eablOdecetiraliSedigiemdntation
under the SSM of the ECB competence by the national authorities, under the control
of the ECB, in respect of the lessignificant institutions and in respect of the tasks
listed in Article 4(1)(b) and (d) to (i) of the Basic [SSM] Regulatib 3% As a higher

level actor in the subsystem of SSM Indirect Supervision,ite ECB is responsible for

87 With exception of th e tasks of (i) granting and (ii) withdrawing of authorization of a credit institution (Article

4(1)(a) of the SSM Regulation) and (jii) assessing changes in the shareholder structure of a supervised institution
j ! OOEAT A jnqjYqj Aq Tiid OEAPGBAARBGHOADET 1 q | OA

788 SeeJudgment of 16 May 2017, CaseIPR2/13 andeskreditbank BaderWirttemberg - Forderbank v European
Central Bank ('L-Bank") EU:T:2017:33%ara 63.
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exercising the oversight over the functioning of the system’® but is not allowed
directly to exercise its supervisory powers on LSIs in addition to NCAswith the
exception of investigations. Neither can the ECB instruct the NCAs regarding their
supervisory decisions on individual entities. In its oversight capacity, the ECB may
only request from the NCAs information (either ad-hoc or on continuous basis)
related to the performance of their supervisory tasks on LSI$% and make use of

investigatory powers visa-vis LSIs conferred upon it by the SSM Regulatiori®*

Secondly although the administrative relations between the ECB and NCAs in the
subsystem of SSM Idirect Supervision are also based on the principle of cooperation

%3 than

in good faith,”®> NCA assistanceis based more on relations of information
hierarchical subordination which does not exclude a possibility of supranational

intervention by the ECB. The NCAs as the lower level actors remain responsible for

day-to-day supervision and can autonomously adopt supervisory decisions \H&-vis

,3)08 4EA %#" 80 EIT Al Bdy proBesshdgardidg BSIs .haslan OODA OO
indirect dimension and is limited and primarily rests on the issuance of regulations,

COEAAI ET A0 AT A CAT AOAI Eant Odif@aidng dnicétaildT A OEA
supervisory procedures and decisions. The possibtly of ECB direct intervention is

limited to exceptional situations when the supervision of one or more LSIs needs to

89 See Article 6(5)(c) of the SSM Regulation.

"0 see Article 6(5)(e) of the SSM Regulation.
"13ee Article 6(5)(d) of the SSM Regulation.
"2 5ee Article 6(2) of the SSM Regulation.

93 SeeEuropean Central Bank,Public hearing on the draft ECB SSM Framework Regulati¢@bove, n707).
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be taken over by the ECB from NCAs in ordeto ensure the consistent application of

high supervisory standards’®*

94 See Article 6(5)(b) of the SSM Regulation.
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CHAPTER U
Operation al design of the Single
Supervisory Mechanism

7.1. Introductory remarks

This chapter analyses the operational design of multilevel supervisory subsystems
pertaining to the SSM with a view to measure the formal capacity of internal
mechanisms that the bureaucratic principal z the ECB (supervisory apparatusynay
use to align possibly heterogeneous preferences and objectives @ bureaucratic
agent the - NCAs (supervisory apparatuy, and to reduce the ambiguities of their
essentially incomplete agency contract This exerciseis a part of the second phase of
testing of the Enforcement and Management hypotheses on the formal topdown
compliance expectatiors in the subsystens of SSM Drect and Indirect Supervision.
These hypotheses offer different explanations as regardhe formal top-bottom
compliance expectation: whereas the Enfoccement approach highlights the
importance of the formal capacity for control, the Management approach
accentuates the relevance of the formal capacity for cooperation in the relations

betweenthe principal and the agent.

It starts with mapping both supervisory subsystems in terms ofPrincipal-Agent
relations between collective units of EU public administration (section two, IIl. 7.2).
In order to proceed to the secondphase of testing of the Enforcement Hypothesis,

the next section appliesthe traditional and conservative Principal-Agent perspective
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to investigate the formal capacity of the ECB (supervisory apparatus) to control the
actions of undertaken by the NCA (supervisoryapparatus) (section three, Ill. 7.3). It
focuses on the identification and assessment ofex-ante and ex-post control
mechanisms at the disposal othe ECB(supervisory apparatug to monitor and steer
the action of the NCA (supervisory apparatug within the subsystem of SSM Direct
and Indirect Supervision and takes into account their range (forward
looking/backward looking dimension), intrusiveness (direct/indirect dimension),
origin (embedded in rules of law/practice), and whether they have been actually

activated.

Subsequently, the morerecent and liberal Principal-Agent perspective is applied to
study of the SSM supervisory subsystems in order to move to the second step of in
testing of the Management Hypothesis &ection four, 111.7.4). The aim of this section
is to gauge the formal capacity for cooperation between the ECB and NCA
(supervisory apparatuses) within the subsysters of SSM Direct and Indirect
Supervision. To this end,this section will focus on whether any informal structures
for cooperation between ECB and NCAs supervisoryapparatus have been
established; and (ii) whether there are any tangible outcomes of that cooperation
aiming at reducing the ambiguities of the agency contract between the ECB and
NCAs (aupervisory apparatuses)and clarifying contractual expectations of the ECB
(supervisory apparatus), such as systemwide policy stances, guides and
i AGETATT1TCEAO 11 AAOOAET AOPAAOO 1T &£ OEA
credit institutions.
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