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Abstract

The seminar analyses the obligation of the Member States to provide remedies sufficient to ensure effective legal protection in the fields covered by EU law (Article 19 TEU). The duty of the national judge, stemming from fundamental EU law principles, to ensure effective implementation of EU law and effective judicial protection, is to be considered in the light of the right to an effective remedy enshrined in Article 47 of the Charter of Fundamental Rights, which affects the balancing exercise with national procedural autonomy. The particular place and function of the preliminary reference procedure (Art 267 TFEU) in the legal order of the European Union may shed light on the impact of Article 19 TEU on the European mandate of the national judge. 

The role of the domestic courts in the implementation of EU law has been in the origin of the acknowledgement of fundamental principles of the EU legal order, such as direct effect and primacy, but also effective judicial protection. In Simmenthal and Factorame, the Court of Justice recalled that since the task of the national courts is to apply EU law in areas within their jurisdiction, they must “ensure that those rules take full effect and must protect the rights which they confer on individuals”
. Ensuring full effect of EU law, as well as effective judicial protection while implementing EU law, is a double obligation, which affects both substantive and procedural national rules. The national judge has the task to set aside national substantive rules in conflict with EU law, but also national procedural rules, which impede the full judicial implementation of EU law and/or effective judicial protection. 
After setting the legal framework through the principles governing the Member States’ and the national judges’ obligations (I), the seminar explores the interaction of those principles in the exercise of the European mandate of the national judge, aiming at ensuring effective implementation of EU law (II), as well as effective judicial protection (III). The analysis leads to the key role of the preliminary reference procedure, as expression of a European standard of judicial protection through a composite judicature (IV). 

I. The legal framework

Starting from the fundamental principle of conferral (Art 5 TEU), it is to be emphasized that judicial implementation of EU law falls under a Member State sphere of competence (Art 291 TFE). However, beyond being a reserved sphere of action, implementation of EU law is at the same time an obligation incumbent to the Member States following the principle of loyal cooperation (Art. 4(3) TEU). Required to take any appropriate measure, general or particular, to ensure fulfillment of EU law obligations, as well as to facilitate the achievement of the Union's tasks and refrain from any measure which could jeopardise the attainment of the Union's objectives, the Member States have the obligation to ensure effective judicial implementation of EU law. Such an obligation, stemming from the duty of loyalty, is to be balanced with the principle of procedural autonomy of the Member States, stemming from the principle of indirect administration expressed in Art 291 TFEU, in the absence of secondary EU procedural law. 

The balancing exercise between effectiveness and procedural autonomy is to be accomplished by the national judge, under the auspices of the Court of Justice, through the preliminary reference procedure. At the same time, since the entry into force of the Lisbon Treaty, Article 19 (1) TEU reaffirms the obligation of the Member States to “provide remedies sufficient to ensure effective legal protection in the fields covered by European Union law”. Whereas the obligation of the Member States to provide remedies is the expression of the loyalty obligation to ensure effective implementation of EU law by the national judge, and thus limits the national procedural autonomy, the reference to effective legal protection raises the question of the role of Article 47 of the Charter, of the fundamental right to an effective judicial protection. It should be noted that the adoption of procedural/remedial directives, such as the competition damages directive (2014/104) or the procurement remedies directives (89/665, 92/13, 2007/16), implies an obligation of effective implementation which is at the same time an obligation of judicial protection, and affirms the possibility of the Union to intervene in the implementation sphere. 

The relationship between effectiveness and effective judicial protection is not clear. It is necessary in that regard to analyse the double European mandate of the national judge, to ensure effective implementation of EU law, as well as effective judicial protection. 

II. The domestic courts and effective implementation of EU law

Judicial implementation of EU law is first of all, and according to the principle of conferral, governed by the principle of procedural autonomy. It is established case law that “in the absence of EU rules governing the matter, it is for each Member State, in accordance with the principle of the procedural autonomy, to lay down the detailed rules of administrative and judicial procedures governing actions for safeguarding rights which individuals derive from EU law”.

However, national rules should not affect the implementation of EU law, and national procedural autonomy is limited by the principles of equivalence and effectiveness, affirmed in Rewe
. The principle of equivalence, according to which actions based on an infringement of national law and similar actions based on an infringement of EU law be treated equally, is the expression of that of non-discrimination. The principle of effectiveness, according to which national procedural rules should render impossible or excessively difficult the benefit of rights deriving from EU law, is the expression of the principle of loyalty. That leads to a balancing exercise between effective implementation and national interests (for example, legal certainty, where effectiveness impacts on res judicata, or procedural protection where effectiveness impacts on ex officio review). 

In the absence of secondary EU law concerning national remedies, effective implementation of EU law is thus balanced with national procedural autonomy in the light of a negative approach of effectiveness (do not render impossible or excessively difficult the judicial protection). It derives from the case law of the Court of Justice that Article 47 of the Charter does not have particular impact and that effectiveness (in the sense of Rewe judgment) absorbs effective judicial protection
. 
Consequently, the obligation of the Member States to provide remedies sufficient to ensure effective judicial protection (Art 19 TEU) does not link procedural autonomy to the fundamental right of Art. 47 of the Charter. The effective judicial protection obligation has however an autonomous significance with regard to the existence of remedies: Member States must ensure access to a judge
. If access to a judge is ensured, the national procedural rules are assessed with regard of their impact on the effective implementation of EU law. It is incumbent to the national judge to proceed to such a balancing exercise with national interests, to set aside national procedural rules, or to interpret national law in conformity with EU law
. 

III. The domestic courts and effective judicial protection

The relationship between Rewe effectiveness and effective judicial protection is not clear in the case law of the Court of Justice, while it has significant impact on the balancing with national rules. Balancing national rules with Article 47 of the Charter means that such rules, affecting effective implementation of EU law providing rights to individuals, are considered as a limitation to a fundamental right, justified only under the conditions of Article 52 of the Charter. In contrast, balancing national rules with Rewe effectiveness implies only a negative limit to the principle of procedural autonomy. 

In the absence of secondary EU law concerning national remedies, Rewe effectiveness absorbs effective judicial protection. However, Article 47 of the Charter acquires an autonomous dimension in the context of judicial implementation, as far as the normative objective of the implemented EU law is judicial protection. In other words, where the national judge is required to ensure effective implementation of procedural / remedial secondary EU law
, the balancing exercise is placed under the scope of Article 47 of the Charter and EU law is to be interpreted in the light of the right to an effective remedy. 

Under this perspective, the balancing between national procedural autonomy and the fundamental right of Article 47 of the Charter does not derive from the requirement or Article 19 TEU, but from EU secondary law itself. However, Article 19 TEU comes into consideration as an obligation to ensure effective judicial protection, with regard to the preliminary reference for validity. It stems from the case law of the Court of Justice
 that Member States have to ensure effective judicial protection where the admissibility of an action for annulment does not meet the requirements of Art 263 TFEU. Member States have thus the obligation to provide a complete system of remedies, ensuring that the national judge fulfills the role of EU judge, part of the judicial system of the Union through the preliminary reference for validity when challenging national implementing measures. 

IV. Loyal cooperation through preliminary reference as expression of an autonomous standard of judicial protection
Recent case law of the Court of justice underlines the importance of the preliminary reference procedure, considered as the keystone of the judicial system of the Union
. Through Article 267 TFEU, the national court, in collaboration with the Court of Justice, fulfils a duty entrusted to them both of ensuring that in the interpretation and application of the Treaties the law is observed
. The Member States’ obligation to provide effective remedies, stemming from Art. 19 TEU, finds a particular expression in the obligation to ensure the functioning of the preliminary reference procedure despite national procedural rules, as well as the effect of preliminary decisions despite national substantive or procedure rules, and to sanction, through Köbler liability
, the absence of preliminary reference. Taking into consideration the link between preliminary reference procedure and the right to a fair trial in the case law of the European Court of Human Rights
, it could be considered that Article 19 TEU finds its autonomous dimension in the obligation to ensure the place of the national judge in the judicial system of the Union through Article 267 TFEU.  This provision is indeed more that an procedural provision, it constitutes a substantive obligation covered by the duty of loyal cooperation
. In that sense, it could be considered that the composite judicial system of the Union through the cooperation between the national judge and the Court in view of the effective implementation of EU law, is the expression of an EU standard of judicial protection. However, the question is to know whether the preliminary reference procedure is to be considered as a remedy in the sense of Article 19 TEU, and thus if it entails a right for the individuals. 
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