
Luxemburg

The constitution of the Grand Duchy of Luxemburg is currently undergoing an extensive revision, which should result in a complete overhaul (in French: “refonte”) of the venerable text from 1868
. According to the intention of the responsible parliamentary committee, this procedure shall at the end give birth to a “new” constitution, meaning that a revised and consolidated edition of the constitution shall be published in the national official journal. The constitution of 1868 is then to be repealed. 

As Luxemburg’s constitutional history shows, this would not be the first time that Luxembourg adopts a “new” constitution following the formal revision procedure foreseen by the previous constitutional document. Local politicians and lawyers seem to take a rather pragmatic view considering that the theoretic distinction between constitution making (by the will of an original pouvoir constituant) and constitutional revision (through a parliamentary procedure) amounts to a rather gradual difference than to one of nature. 
I. History and evolution of the revision procedure.
Introduction: The genesis of the constitution
Although the political existence of the Grand Duchy is a result of the treaty of Vienna of 1815, its first “own” constitution was only granted in 1841.

Authors having analysed Luxemburg’s constitutional history agree on dividing the process into two main phases
. There was indeed a first phase of instability from 1815 to 1868 during which the country was consecutively governed by 5 different constitutional documents, only the three most recent of them being genuinely Luxemburgish. The second phase starts with the constitution of 1868 that is, after numerous revisions, still in place today.

Taking a closer look on the historic dates of one constitution replacing another, it becomes obvious that besides the first constitution of 1841 the three following documents of 1848, 1856 and 1868 are either the result of formal revision procedures (1848 and 1868) or are at least presented as such while in fact major formal requirements had not been respected (1856).

The Grand Duchy’s existence as an independent and sovereign state was first stated in the treaty of London (19 April 1839). The Final Act of the Congress of Vienna declared Luxembourg a member of the German Confederation and conferred ownership and sovereignty on William I, King of the Netherlands and Grand Duke of Luxembourg. 
1. 1815 – 1840

In practice and due to this personal union, the Dutch Grondwet from 24 August 1815, was applied to the Grand-Duchy, which was administered by the King Grand-Duke, as if it was part of the Netherlands like the (other) 17 Dutch provinces.

From 1830 to 1839, during the Belgian revolution, Luxemburg experienced a singular legal division. The fortress and the town of Luxemburg remained occupied by troops of the German Confederation and thus governed by the Dutch constitution, whereas the rest of the country became the Belgian province of Luxemburg submitted to the new and liberal Belgian constitution of 7 February 1831. This situation of “constitutional dualism” remained until 1839.

With the Treaty of London of 19 April 1839, Luxemburg regained its independence but looses two-thirds of its territory. It was uncertain whether this meant the re-entry into force of the Dutch Grondwet or the application of a transitional “quasi constitution” resulting from the royal grand-ducal order of takeover of possession of 11 June 1839 
.

2. The first Luxemburgish constitution of 1841

On 12 October 1841 William II granted the first national Luxembourg Charter called Constitution of Estates in harmony with the principles of the German confederation. It resembled the Dutch Constitution of 1815 and gave the country administrative autonomy. The grand duke was declared sovereign, and all powers were vested in him. An Assembly of Estates with limited powers was established, whose members were indirectly elected for a period of six years. Article 52 of the constitution conferred the power to revise it to both the King Grand-Duke and the Estates “assembled in double number”. 
3. 1848

Soon after the promulgation of the 1841 Charter, many Luxembourgers desired its revision. William II initially refused, but had to give way under the pressure of the revolutions in France and Germany. Following the procedure laid down in article 52 and with the prior approval of the King Grand Duke, the Constituent Assembly adopted a new Constitution on 23 June 1848. Technically spoken, these proceedings may be considered as a general revision.

The population received the 1848 Constitution - a faithful copy of the Belgian Constitution of 1831 - enthusiastically, but not William III, who succeeded his father on 17 March 1849. As from the very day of his coronation the young sovereign proved to be a militant defender of the royal prerogatives against "parliamentary omnipotence".

4. The “coup d’état” of 1856

William III instructed the government to prepare a revision of the Constitution in view of restoring the monarchy. However, the Chamber refused to cooperate and was dissolved on 15 May 1854. The elections produced a majority hostile to the revisions the sovereign proposed. After spending two years vainly attempting to win support for his position, the King Grand-Duke staged a coup. On his own authority he dissolved the Chamber and promulgated the revised text of the Constitution. The new Constitution restored monarchy and abolished the parliamentary system. Though clearly adopted in breach of the formal requirements of revision of the 1848 constitution, it was published by a royal ordinance from 27 November 1856 “carrying revision of the Constitution”.
5. The constitution of 1868

The 1856 Constitution remained in force for twelve years. Following the London Conference (1867), which had confirmed the independence and permanent neutrality of the Grand Duchy, the Grand Duke was forced to consent to a revision. The formal revision act of 17 October 1868, “carrying revision of the Constitution of 27 November 1856”, declares in article III that the revised text “constitutes for the future the text of the Constitution of the Grand-Duchy”. Again, the document dating from 1868 is in fact not a new constitution, but a revised version of the previous one. 
Constitutional history of Luxemburg during the 19th century reveals several revisions rather than a series of distinct constitutions. Even the rupture of constitutional legality in 1856 should not be overrated: several core elements of the constitution of 1856, f. ex. the Council of State and the double constitutional vote, were conserved in 1868.
A. Evolution of provisions regarding constitutional revision

This evolution can be described in four steps. The 1868 constitution contains its specific revision procedure in article 114. Initially, this procedure was a very rigid one: it implied dissolution of the Chamber, consent of the Grand Duke and the renewed Chamber, as well as a qualified majority of votes within the Chamber. This procedure was modified in 2003 resulting in a new, more flexible, procedure and relies almost completely on the will of a qualified majority within the Chamber. In 2009, the Grand Duke lost his power to “sanction” acts of Parliament, and therefore also his power to “sanction” revision acts. Recently, some plead in favour of a return to a more rigid procedure.
1. The initial revision procedure of article 114

Article 114  [Constitutional Revision]
(1) The legislature has the right to declare the need to revise any constitutional provision it specifies.
(2) Following such declaration, the Chamber automatically dissolves.
(3) A new Chamber convenes in accordance with Article 74.
(4) This Chamber decides, by common consent with the Grand Duke, on the points to be revised.
(5) In such a case, the Chamber shall not proceed to the vote unless at least three-quarters of its members are present, and no revision may be adopted unless it is backed by at least two-thirds of the votes.
Each modification of the constitution called for a three-step procedure. First, “the legislature”, meaning the Chamber in accordance with the Grand Duke, had to declare that one (or several) specified articles of the constitution needed to be changed. Such declarations were signed by the Grand Duke as part of the legislative and published in the official journal. 
Second, the Chamber was dissolved and a new Chamber elected within three months. Third, the succeeding Chamber, often improperly called “Constituante”
, decided with a double qualified majority on the necessary modifications that still needed to be accepted by the Grand Duke. Finally, they were sanctioned, enacted and published as revision acts in the official journal.

In theory this procedure was very rigid and time consuming. It was also criticised because of the need to identify in advance the articles to be revised. It was considered to hinder the Chamber to realise a general revision, or to add new provisions.

The shift from constitutional monarchy to parliamentary democracy, due to a constitutional revision of 1919 did not alter the wording of Article 114 but affected its spirit. As noted by the Council of State, "ever since sovereignty is residing in the nation, represented by the Chamber of Deputies, the role of the Grand Duke as the legislative body has in fact naturally disappeared to the benefit of the authority of Parliament". Similarly, the interventions of the Grand Duke in the revision process were considered from that date as mere formalities and not as expressions of a specific power. Without changing its terms, the revision of 1919 thus changed the understanding of article 114 and is the starting point of a genuine parliamentary revision procedure.

In practice the initial procedure, though conceived as very rigid, still allowed to revise the constitution twenty-four times between 1919 and 2003. The main hurdle, the need to dissolve the Chamber after a declaration of constitutional revision, was actually bypassed. The Chamber simply got used to adopt such declarations at the end of each legislative period.
 Moreover, at some occasions these declarations mentioned many articles at the same time. Thus, virtually any new elected Chamber was entitled to proceed to (some) constitutional revisions. Still, the old procedure made it impossible to revise the constitution during a single legislative period. It also appeared to be an obstacle to a general revision and to reverse judicial review.
2. The revision of the revision procedure of December 19, 2003

First proposals to revise the revision procedure suggested to distinguish two separate procedures: one, simplified, for the needs of international and European integration, and another, more rigid, for internal use. The State Council, however, convinced the Chamber to maintain one single procedure. 
The question was raised as to whether article 114 allowed its own revision.
 Baring in mind that the revision power can neither ignore the substance of the Constitution, nor repeal it, it should be estimated that an excessive easing of the procedure, which would align it with the legislative process is not permitted. Such flexibility would deprive the Constitution of its superiority.
Since 19 December 2003, article 114 declares:
"Any revision of the Constitution must be adopted in identical terms by the Chamber of Deputies in two successive votes, separated by an interval of at least three months. 

No revision will be adopted, if it doesn’t meet at least a two-thirds vote of the members of the Chamber; proxy votes not being admitted. 

The text adopted on first reading by the Chamber of Deputies is put to a referendum, which replaces the second vote of the House, if within two months following the first vote request is made either by over a quarter of the members of the Chamber or by twenty-five thousand registered voters on the electoral lists for elections. The revision is adopted, if it receives a majority of valid votes. The law shall regulate the details of the referendum. "

The main motives for this reform were: the need to adapt the Constitution more quickly to the requirements of international and European law, the wish to clarify the constitutional text in response to judicial review exercised by the Constitutional Court, and to the will to introduce a dose of direct democracy in the review process.

The Chamber is now the unique holder of the revision power. The faculty to submit the text adopted on first reading to a referendum, is to be regarded as a mere safeguard. As MP Ben Fayot expressed: "The referendum appears as a barrier to easy revision and as a control of its Constitution by the people ".
 In the spirit of Article 114 direct consultation of the people is an exception. It could either allow the expression of a popular veto against an unacceptable constitutional revision or form an alternative to the second parliamentary vote to give greater solemnity to a major change agreed by consensus. In both cases the people has no power to influence the content of the revision.
Until 2011, this new procedure has been applied ten times. Once, in 2009, an attempt was made by voters to request for a referendum. The required number of twenty-five thousand signatures could not been assembled by far.
3. The 2009 revision:

The third change in the revision procedure results indirectly from the reform of Article 34 by the revision act of March 12, 2009. By ending the power of the Grand Duke to “sanction” acts of Parliament, this revision also removed the last prerogative of the Grand-Duke in the field of constitutional revision. Now constitutional revision acts, like ordinary legislation, will simply be enacted "within three months of the vote in the Chamber."
4. Return to a more rigid procedure?
As shown above, Luxemburg moved away from a very rigorous procedure of constitutional revision to a very flexible one. In the current discussion about a general overhaul of the Constitution, some authors suggest to return to a more rigid procedure.
 A possibility could be to introduce, like the Portuguese constitution does, a certain period after each revision during which no further revisions are allowed. Another possibility would be to distinguish between general and simple revisions.
B. A history of constitutional revisions
Considering the dates of formal approval of each revision, 34 revisions took place between 1868 and 2009
. There appears to be a tendency of an increasing frequency of constitutional revision: none from 1868 to 1899, five from 1900 to 1949, sixteen from 1950 to 1999 and thirteen from 2000 to 2009.

1. The 1919 revision 

After the First World War, the Chamber decided to democratize the organs of state. Sovereignty was explicitly conferred on the Nation; the grand duke retained no powers other than those explicitly conferred on him by the Constitution or laws implementing it (article 32). Secret treaties were abolished. Article 52 of the Constitution conferred the right to a direct, single vote. Women, like men, were entitled to vote; restricted suffrage, based on property or income was ruled out. The electoral system was based on proportional representation. Four articles were revised: article 32 (sovereignty of the nation and constitutional powers of the Grand-Duke), article 37 (treaty making power), article 52 (elections of members of Parliament) and article 75 (allowances of members of the Chamber). 

2. The 1948 revisions:

Revision acts from 28 April, 6 May, 15 May and 21 May 1948.

The right to work, the right to social security and the freedom to form and join trade unions were included, as was the protection of the family. Most of these social and economic rights are declarations of principle. The other changes concerned the abolition of Luxembourg's neutrality, education (primary education was made compulsory and free of charge), the Grand Duke's assent to laws (the period for promulgation was reduced from six months to three months), the civil list, the language to be used in administrative and judicial matters, and the legal position of deputies (including a longer list of "incompatibilities").

3. The 1956 revisions:

27 July and 25 October 1956

The term for which deputies are elected was reduced from six to five years. In Luxembourg, a founding member of the European Communities, the ECSC Treaty and the European Defence Community Treaty raised a number of constitutional issues. Consequently, Article 49bis was inserted in October 1956 providing that the exercise of powers reserved to the legislature, executive and judiciary may temporarily be vested by treaty in institutions governed by international law. 
4. The (twenty-six) revisions adopted since 1972:

27 January 1972 

The Chamber reduced the minimum voting age to 18 years and the minimum age for eligibility to 21 years (article 52). The residency requirement in relation to electoral rights was deleted. 
13 June 1979 

The revision of article 107 was intended to confirm municipal autonomy and the role of local government.

25 November 1983 

The text of the oath, the Grand-Duke, the regent, deputies and civil servants have to take when they accept office, was revised.

20 December 1988 

The number of deputies was fixed at sixty. Before that, the number depended on the size of the population.

31 March, 20 April, 13 June, 16 June and 19 June 1989 

The main change was that the Council of State was given constitutional status as an independent office. Until then the Constitution referred to it as a "council advising the government". The other adjustments were intended to update the terminology of certain articles.

23 December 1994 

The Constitution was adapted in accordance with the Maastricht Treaty in order to enable non-Luxembourgers to exercise political rights.
12 July 1996 

This major revision created a constitutional court (art. 95ter), and administrative courts to replace the Administrative Disputes Committee of the Council of State (art. 95bis).
12 January 1998

The Grand-Duke's function as the head of state and the guarantor of the independence of the nation was included in the Constitution.
29 April and 2 June 1999

More than twenty years after law abolished the death penalty, an article was inserted in the Constitution providing that the death penalty cannot be introduced (article 18). The activities of the Court of Auditors were ruled in article 105.
8 August 2000 

To enable approval of the statute of the International Criminal Court article 118 was inserted. 

18 February and 19 December 2003 

The February revision reduced the necessary age to be eligible from 21 to 18 (article 52). The procedure to revise the Constitution (article 114) was changed in December 2003 in order to make it more flexible.
26 May and 19 November 2004

In May minor modifications were made to articles 24 (freedom of the press) and 65 (modalities of voting in the Chamber). The November revision reorganised the regulatory power between the Grand-Duke, the ministers and certain public institutions entitled to do so. This became urgent because of a judgment of the Constitutional Court, which censured a practice contrary to the strict wording of the constitution.

21 June 2005

A technical revision had to be added to articles 37, 51 and 107 for taking into account the 2003 revision of article 114 to which these provisions refer in order to fix a qualified majority constraint for four types of specific laws. 
1st June 2006 

Reformulation of the rules regarding immunity of members of the Chamber and the conditions to waive immunity (articles 68 and 69).

13 July 2006 

Article 11 par. 2 was revised in order to insert the principle of equality between men and women.

29 March 2007

Articles 11 and 11bis are revised in order to strengthen several human rights and to introduce new constitutional objectives as the protection of the environment.

24 October 2007

Following judgments of the constitutional court, article 16, on expropriation for public interest, is revised in the sense that financial compensation does not need to precede the expropriation.

31 March 2008

A new article 32bis on the role of political parties is inserted.

23 October 2008

Conditions of naturalization of foreigners are simplified (article 9 and erasure of article 10).

12 March 2009

Revision of article 34: the Grand Duke loses the power to “sanction” acts of Parliament. His involvement in legislation is therefore now limited to the promulgation of those acts.

5. Summary

Compared to the neighbouring countries the number of revisions does not appear as being exceptional. The Basic Law of the Federal Republic of Germany has indeed been revised more than sixty times since 1949 and the French constitution from 1958 twenty-four times. However there is a growing consciousness in Luxemburg that the high frequency of recent revisions might alter the nature of the constitution as the supreme law.
The quantitative impact of revisions on the text of the constitution is not as high as one might expect. Altogether 70 out of 121 articles of the original text of the constitution have never been revised. 47 articles have been revised once or several times. Articles 11 (social and economic rights of the individual person and the family) and 51 (Chamber of deputies) for instance have been modified five times each. Articles 10, 63, 73 and 121 have been abolished. And 8 new articles have been inserted. Despite the many constitutional revisions that have taken place since promulgation, the current Constitution still very much corresponds to the text of 1868.
From a qualitative perspective, the main revisions can be grouped into four categories: strengthening parliamentary democracy, adapting the constitution to the needs of European integration, completing the catalogue of fundamental rights, and modernizing the constitution according to the principle of “rule of law”. All the four objectives are still not fully achieved, and the general revision procedure, which is currently in progress, aims to do that and to erase a number of old formulations and incoherencies, which have resulted from the punctual modifications in the past.

II. Informal methods of constitutional change.
Four modes of informal constitutional change may be identified in Luxemburg: institutional practice and constitutional custom, judicial interpretation, constitutional delegation to the Grand-Duke regarding succession to the thrown and conclusion of international treaties transferring competences to international organisations.

A. Institutional Practice and custom 

Given the old age of the Luxemburgish constitution, it is not surprising that constitutional change also was undertaken through informal methods. The margin of interpretation of constitutional provisions tends to increase with their age. Therefore political and parliamentary practice developed strongly outside of the explicit provisions of the constitution, which was written for a monarchy. 

To mark the centenary of the Constitution of 1868, Alex Bonn published an article entitled "The forgotten Constitution." He developed, with three examples, the idea that in some respects the text of the Luxemburgish Constitution was more or less ignored. In 1989, MP Georges Margue, considered that “a superficial reading of the Constitution by a casual reader, who really would not know our society and our way of life and how we act in politics, could lead to misunderstandings". The gap between the written and the “living” Constitution is such, that only a major overhaul could overcome it.
Many aspects of the relationship between the Grand Duke, the government, the Chamber and the political parties are not determined by the constitutional text, but by political practice. Consequently, lawyers in Luxemburg concede an important place to customs praeter legem established outside the written text to allow the necessary evolution of political life. However, the same authors generally admit that the authority of the Basic Law may suffer as a result of too gaping differences between the text and practice. 

The constitutional prohibition to suspend a provision of the Constitution figuring in article 113 prevents the validity of customary rules contra legem. 

B. Judicial Interpretation
Although ordinary courts do refer to constitutional provisions, this did not give rise to any consistent jurisprudence developing the wording of the constitution by judicial interpretation. Committed to the principle of legality and the separation of powers doctrine, ordinary judges refused to review the constitutionality of laws.
The introduction of the Constitutional Court could have been the starting point of a more dynamic interpretation of the constitution. But such expectations were not met. Since its establishment in 1997 and until November 2011, the Constitutional Court has given 66 judgements (arrêts). They do contain, of course, interpretations of the constitutional articles, which were applied by the court. Nevertheless the Court stuck from the very beginning to the method of a rather literal interpretation of the Constitution.

According to its founding law, the court perceived its function narrowly: controlling whether specific legal provisions are consistent with a constitutional provision or not. The only way to bring a case to the Constitutional Court is for an ordinary judge to ask a preliminary question about the consistency of a legal norm with an article of the constitution, which this judge has to quote explicitly. Preliminary questions referring to the constitution as a whole or to constitutional principles, without specifying the relevant constitutional provisions, were rejected.

The Luxemburgish constitutional court does not perceive its role in developing the meaning of the constitution, but rather in a technical manner. Such judicial restraint is probably a consequence of the Court’s composition by ordinary judges who in addition do act as constitutional judges.

C. Delegation given to the Grand-Duke to modify the “Pacte de famille” from 1783

Concerning the transmission of the Crown by inheritance, article 3 of the constitution refers to the pact of the family of Nassau of June, 30 1783 (Nassauischer Erbverein). This family agreement has become a kind of “extra Constitution”.

It has recently been changed by decision of the Grand-Duke of September 16, 2010, introducing the principle of equality between men in women with regard to the succession to the throne.

In its written answer to a question asked by a member of the Chamber, the Prime Minister recently confirmed explicitly, that, at least, in the opinion of the government, the Nassau family pact is to be considered as “having constitutional nature and value”. Its content is “determined proprio motu by the Grand-Duke”, and modifications fall under the rules of the family pact itself.

D. Constitutional change by conclusion of international treaties

Though the constitution does not contain any clause regarding the value of international treaties within the national legal order, courts and scholars admit primacy of treaties over internal law including the constitution.
 According to its founding statute, the Council of State consequently monitors each draft bill on its compliance with all rules of “higher law”. These are not only to be found in the constitution, but also in international treaties and general principles of law. In addition, the statute of the Constitutional Court explicitly excludes treaty-approving laws from constitutional review. This is often explained with reference to the primacy of treaties. As a result, the conclusion of a treaty by the Grand Duchy may therefore induce constitutional change without revising the constitution. This is for instance the case with human right treaties adding rights to those guaranteed by the constitution itself or modifying their scope.

Treaties conferring to international organisations competences, which the Constitution vested in domestic constitutional bodies, obey to a special regime. Their parliamentary approval requires – due to article 37 – the same qualified majority within the Chamber as the vote of a constitutional revision act. Each conferral of competences to the European Union amounts indeed to an informal change of the constitution. In a European legal order, which is founded on constitutional pluralism any modification of the Union’s constitution does necessarily affect the constitutional reality within the Member States.

III. Formal revision process

A. How is the revision process constrained?
1. until 2003

According to the original procedure, the three major constraints were the requirement to dissolve the Chamber after the adoption of a declaration to revise, the need to have the assent of the Grand Duke (even though this became a formality after 1919), and a positive vote from two-thirds out of a quorum of three-quarters of MPs being present. This, in practice, set the required majority to 30 out of at least 45 present members of the Chamber. Consequently, the main constraint was not this so-called “double qualified majority”, but the preceding phases of declaration, dissolution, and election.
2. since December 2003

Luxembourg still has an entrenched Constitution, meaning that revisions require a special procedure, which is more complex than the legislative procedure. Any revision requires two consecutive votes of the Chamber by a majority of at least two-thirds of the members. Voting by proxy is not permitted. There must be an interval of at least three months between the two votes.

If within two months of the first vote, more than a quarter of the members of the Chamber (16) or 25,000 voters make a petition, the text adopted at first reading is put to a referendum. In this case there is no second reading in the Chamber, and the revision is passed, if it receives a majority of valid votes. 

As any revision of the constitution takes the form of a law, the projects and proposals for constitutional reform follow, unless otherwise specified, the normal legislative procedure. Since 2003, the procedure has nonetheless become flexible to the point that in comparison with the ordinary legislative procedure, there are only two significant differences left.
A first difference results from the requirement in article 114 that the constitutional revision has to be adopted in the same terms "in two successive votes, separated by an interval of at least three months". 
It is true that Article 59 of the Constitution provides more generally that "all laws are subject to a second vote" and that there will be "an interval of at least three months between the two votes." Section 114, however, departs from Article 59 in that it does not allow waiving the second constitutional vote. During the ordinary legislative procedure, the so-called “second constitutional vote” may be set aside, if the Council of State and the Chamber agree on this point. This has become the standard situation. The Council of State merely refuses to agree to the waiver, if he formulated a so-called “formal opposition” in its advisory opinion. This means that the Council identified a contradiction of the proposal with the Constitution or any other norm of “higher law”.

The second difference results from the special rules of quorum and qualified majority for which the new Article 114 ultimately adds to the requirements of the previous procedure. The former paragraph five required a quorum of three fourths of the members (45 MPs) and a positive vote of two thirds of the votes cast (30). The new paragraph two of article 114 merely requires a majority of two thirds of the members of the Chamber, without providing a quorum, but also without admitting proxy voting. Thus, the qualified majority required for the adoption of revision acts was extended to two-thirds of all members of the House, in total 40 members. This is still a relatively high majority maintaining the solemnity of constitutional revision and thus, the rigidity of the Constitution. In practice, most of the revision acts are adopted unanimously.

There are four cases, in which the special majority of article 114 (2) is also required to pass specific laws. This is about ratification of treaties transferring sovereign competences (article 37 in combination with article 49bis), declaration of war (article 37), determination of the number of MPs to be elected in each district (article 51) and nationality condition of mayors and their deputies (article 107). This situation in which you have ordinary laws, constitutional revision laws and a third category of laws, adopted with the same majority conditions than the latter, blurs somehow the distinction between constitutional and legislative value of an act.

B. Phases of the revising procedure.

The procedure of constitutional revision follows the steps of the ordinary legislative procedure. Article 114 only provides for specific rules governing the adoption of a revision of the Constitution, that is to say, for those that deviate from the legislative procedure. The process comprises five stages, namely: initiative, parliamentary procedure, advisory opinions, the referendum process and enactment.
1. Initiative:

The new procedure is mainly characterized by the abandonment of the prior declaration of revision. The current text of Article 114 of the Constitution, however, is silent on the question of who may initiate a revision. Thus, like during the ordinary legislative procedure, the right of initiative belongs equally to the Chamber and the government. The revision process will be triggered by the filing of a (parliamentary) proposal or, where appropriate, a (governmental) draft.

Originally the revision draft of article 114 provided that "it is the legislature alone that has the right of initiative for constitutional revision" excluding a "shared right of initiative between the Executive and the Chamber." It was the Council of State who suggested to reflect the balance achieved between the two powers. Thus, the executive branch gained the right to submit revision drafts!

The parliamentary Committee on Constitutional revision claims, however, a "precedence of the legislature to initiate revisions in the constitutional field." In order to support its point of view, it relies on the long institutional practice and indicates that the new provision "does not depart from this customary rule." 
Other institutions, e.g. the Constitutional Court, can exercise some influence. Its jurisprudence is an important source of the parliamentary debate about possible revisions. This is notably the case when it comes to modify the Constitution in order to “save” laws previously declared unconstitutional or to take into account the possible interpretation of certain constitutional concepts by the Court. MP Alex Bodry, stated accordingly that "the very conservative jurisprudence of our Constitutional Court, which is confined mainly to a literal interpretation of ancient texts, could push the Parliament to go further than the political context so requires".

2. Parliamentary procedure
Any proposal and any draft for a revision must follow the traditional stages of deposition, request and deliverance of an opinion of the Council of State, as well as of other advisory bodies. The internal procedures of the Chamber are laid down in its rules of procedure in article 55 ff. Differences in the course of the procedure, depending on whether there is a proposal or a draft for a revision, apply in the same manner as for ordinary laws. 
Two types of legislative initiative are distinguishable.  First, the “projet de loi”. This preliminary draft of a law is drawn up by the relevant ministry, approved by the cabinet and then submitted to the Council of State for its opinion. Second: the “proposition de loi”. One or more MPs may bring in a bill, which is submitted to the Conference of Presidents of the Parliament, which decides on its referral to a committee. The text of the proposal is submitted to the Council of State for its opinion and sent to the government for its position. Once the Council of State has given its opinion, the bill is sent to the relevant parliamentary committee for examination and report to the Parliament.

The competent committee is the Parliamentary Commission on Institutions and Constitutional revision. This committee has twelve members and is composed following the principle of proportionate representation of the political groups.

The debate in plenary session of Parliament is conducted in two stages: a general discussion and a discussion article by article. Any deputy may propose amendments. For adoption by the Chamber, the exact wording of each constitutional revision must pass two votes separated by an interval of at least three months. This rule is meant to provide for a reflexion period and was instituted in order to be a kind of surrogate for the lack of a second chamber. The law finally adopted enters into force after enactment by the Grand Duke, and publication in the Mémorial. Until the revision of article 34 in March 2009 it had also to be granted royal assent.

The mandatory majority to pass a revision bill is a majority of two-thirds; proxy votes not being admitted. In practice this means that 40 out of 60 Chamber members must vote in favour of the constitutional revision. The two political parties which form together the actual governmental coalition actually hold 39 seats in the chamber.
3. Advisory opinions 
The opinion of the Council of State, which is foreseen for any legislative act, is compulsory, but its content does not oblige the Chamber. In practice the opinions of the Council of State do have a strong impact and the legal arguments brought forward often influence strongly the content of constitutional revisions. If the Chamber wants to adopt amendments to the revision draft or proposal, they have to be submitted to the Council of State for a supplementary opinion.

The Council of State is composed of 21 councilors. State councilors are formally appointed and dismissed by the Grand Duke on proposal by the government, Parliament or the Council of State. In Luxembourg’s unicameral system, the Council of State exerts the moderating influence of a second legislative assembly. It is required to express its opinion on all bills brought in before the Parliament prior to voting by the MPs. Its opinion must entail a thorough examination to ensure compliance of the draft texts with the Constitution, international conventions and the rule of law. The role of the Council of State is one of persuasion rather than enforcement. 

Furthermore, the opinion of the professional chambers concerned must be sought on any bills falling into their sphere of competence. The composition of the professional chambers is determined by elections within each socio-professional group represented. There are five professional chambers in the Grand Duchy, three of which represent employers and three represent workers: the Chamber of Commerce; the Chamber of Employees; the Chamber of Civil Servants and Public Employees; the Chamber of Trades; the Chamber of Agriculture. 

Finally, the Economic and Social Council can also introduce opinions with regard to revision acts falling in its sphere of competence. This Council is an advisory body responsible for studying - either on its own initiative or at the request of the government - the economic, financial and social problems affecting several economic sectors or the national economy as a whole.
4. Possibility of a Referendum:

Article 114 innovates by introducing the option for a referendum on the text of the revision bill as adopted on first reading by the Chamber. At least 16 MPs or 25,000 voters registered on the electoral lists for the parliamentary elections have to ask for it.

Determining the conditions of implementation of this right for MPs did not cause any difficulties and has been enshrined in articles 191-197 of the internal rules of the Chamber.
Regarding citizens, unorganized by definition, it was, however, necessary to fix the rules according to which the required signatures are to be collected. The law of February 4, 2005 "on the referendum at national level" establishes not only the conditions for the collection of signatures but also the rules for the conduct of the referendum itself. The beginning of the collecting of signatures is decided by the Prime Minister on demand of "an initiative committee consisting of five voters at least, no later than the fourteenth day following the adoption of the text of the constitutional revision in the first reading by the Chamber". The maximum period of two months, reserved by the Constitution to collect signatures, is partly consumed by several preparatory operations for which the law sets specific deadlines each. 
Given the high number of signatures that must be collected and the relatively short duration, the success of a popular claim for a constitutional referendum seems quite unlikely. The future will show whether Parliament did not set conditions too severe. In January 2009 a claim for a referendum had been launched for the first time by a citizens committee: about 230,000 listed voters were asked to sign in their local town houses the petition calling for a referendum. As only around 500 signatures were given, the referendum did not take place.

With regard to the outcome of a hypothetical referendum, article 114 states that "the revision is adopted if it receives a majority of valid votes cast". This is clearly a decision-making referendum, and not just an advisory one. The choice of the citizens will replace the vote of the Chamber whether to approve the text adopted on first reading or whether to reject it. 
5. Enactment :

To be legally perfect, the text of the revision law still needs to satisfy the requirements of Article 34 of the Constitution, saying "the Grand Duke enacts laws within three months of the vote in the Chamber". It should be recalled here that this constitutional rule does only apply since the revision of Article 34 by the Constitutional Revision Act of March 12, 2009. Prior to this modification, constitutional revisions were subject to the signing of the Grand Duke who proceeded simultaneously to the “sanction” (also called royal assent) and the enactment of any law. Following the events of 2008, when for the first time Grand-Duke Jean refused to sanction a bill on euthanasia, the new wording removes now the Grand Duke any discretion, and enactment has become a pure formality.
As enactment must be made under Article 34 "within three months of the vote in the Chamber", this prescription could have been considered inadequate in the case of adoption of the revision through referendum. The Council of State indicated, however, that the wording that the possible referendum "substitutes to the second vote of the Chamber" was sufficient to allow the application in the state of the article 34. 
The revision act is finally inserted in the Memorial “to be performed and observed by everyone". Publication is indeed the logical complement of enactment. The latter, as proof of the existence of statutory law, only makes sense, if it is made accessible to the public.
C. Do material limitations exist?

The Constitution of Luxemburg does not formulate any explicit material restriction to the Chamber’s power of constitutional revision. There are, however, two provisions of the constitution that ought to be mentioned. 
According to article 113, “no provision of the Constitution may be suspended”. This provision can be considered, on the one hand, as a kind of corollary of the principle that the constitution can only be revised following the procedure described by it in articles 114 and 115. On the other hand, it also tends to prohibit derogations to the constitutional functioning of the state and its organs during exceptional situations. 
Article 113 could also be construed as a prohibition to revise the revision procedure in such a way that it would be identical to the ordinary legislative procedure. 

The idea of a "suspended constitution" had also been mobilized in the context of the ratification of the Maastricht Treaty. It was criticized that ratification intervened without a prior revision (of Article 9 of the Constitution) introducing the right to vote for EU citizens. Some lawyers argued that the constitution should have been revised before the ratification of the treaty. The Council of State considered that the treaty did not directly organize the exercise of these rights but required the adoption of a directive. Finally the constitution was revised in December 1994. During the period between the entry into force of the treaty and the final revision of the constitution, the latter was somehow suspended.

Article 115 provided initially that "no change in the Constitution can be done during a regency". It was revised in 1998 in the sense that from then on only changes in "the constitutional prerogatives of the Grand Duke, his status and the order of succession" are prohibited.

The restriction laid down in article 115 is simply a limitation ratioae tempori not ratione materiae. One can also wonder whether this provision has not lost its purpose since the revision of Article 34 of the Constitution, in which the Grand Duke's power to sanction laws was removed. Now the Grand Duke will never be able to oppose a revision of its powers neither during regency nor in ordinary times.

D. Constitution drafting methods.

Four different constitutions have been established during the history of the Grand Duchy. Two of them through the constituent power of the Grand Duke, the other two by following the pertinent revision procedures which necessitated the agreement of both the Grand Duke and the Chamber of deputies.

The Constitution of Luxembourg does not know the distinction between partial and total revision, as do the constitutions of Switzerland and Austria by providing a specific procedure in case of a total revision. The 2003 revision of the revision procedure facilitated the way toward a true reform of the Constitution as envisaged in the current revision proposal. It is not necessary anymore to appoint one by one the provisions subject to revision before doing so. The wording of former article 114 - which referred to the designation of a "constitutional provision" in the singular - did not prevent the Chamber to consider a general revision of the Constitution in particular by designating in 1999 almost all the constitutional provisions. It relied on the opinion of Alex Bonn published in 1978 that even under the ambit of former Article 114, a total revision of the Constitution was possible. The Chamber of Deputies “could simply declare that it is necessary to conduct a revision of all articles of the Constitution by listing them from 1 to 121”.
 Yet, such a proceeding would have been contrary to the spirit of former article 114. 
The general revision procedure in progress, as already mentioned before, is meant to produce a renewed constitution. One question that immediately arises is whether a complete revision of the Constitution may in fact give rise to a genuinely new constitution. The term "reform" and the title of the proposed revision "revising and reordering the Constitution" suggest prima facie, that the Constitution of 1868 would continue to apply as revised. The explanatory memorandum, however, states in the end that the committee on constitutional revision “will add during the review process a new article, providing for the repeal of the current Constitution and governing the issue of entry into force of the new Constitution”. The subsequent working meetings of the Commission on constitutional revision reveal its intention to provide explicitly in the final text that the Constitution of 17 October 1868 "is repealed by the entry into force of the new Constitution."
From a theoretical point of view the exercise of the constitution revising power by the Chamber isn’t capable to give birth to a new constitution. At the price of a certain conceptual ambiguity constitutional History of Luxembourg seems to show however the contrary.

As the revision procedure of article 114 of the Constitution offers the alternative between a purely parliamentary procedure and a referendum, nothing would be more logical than to opt for direct consultation of the people when it comes to adopt this “new” constitution.
IV. The role of the people:
A. Is the revision procedure assessed by the electorate? 

According to former article 114, any constitutional revision required dissolution and subsequent election of a new Chamber. In theory, this should have meant that the electorate was called to intervene in order to elect members of Parliament by taking into account their positions with regard to the coming revision.

In practice, this was not the case. First, because declarations of revision were most of the time adopted at the regular end of a legislative period. In consequence, dissolution did not appear as en extra-ordinary event. Second, because the discussion about constitutional revisions almost never played a significant role during pre-election campaigns. Thus, the Chamber to be elected never appeared to the electorate as a true “Constituante” but rather as an ordinary Chamber.
Since 2003 the new procedure creates the possibility of a referendum on constitutional revision. But, as mentioned before, this is merely an option submitted to rather strict conditions and therefore unlikely to happen in the course of limited revisions. The end of the current revision process will show whether the electorate will be consulted through a referendum in the course of a more general revision.
B. To what extent does civil society participate? 

The degree of participation of civil society in the discussion about constitutional revision depends on its content. In 2008/2009 following the refusal of the Grand Duke to “sanction” a bill on euthanasia, public debate about a revision of the constitution in order to withdraw this power from him was quite intensive. Other revisions realized in the last couple of years have been passed without almost any public discussion. Amongst Luxemburgish newspapers the weekly “Letzebuerger Land and the monthly “forum – for politics, society and culture” publish quite regularly contributions on institutional and constitutional issues. The “forum” dedicated a full number (n° 286) in May 2009 to the planned general revision of the constitution. 
The professional chambers as well as the Economic and Social Council, which play an advisory function in each constitutional revision procedure, do not hand in opinions on every revision but only on those which affect directly there competences. The same is true for the bar association and the courts and tribunals, which introduce opinions on constitutional revision from time to time.
The Institut Grand-Ducal with its section for “moral and political sciences” organised already several round table discussions (1987, 1992 and 2010) on the subject of major constitutional revisions. In general, they are well attended by lawyers, judges and MPs. Foreign experts are also invited to these discussions. 
Last but not least the University of Luxembourg also gives a forum to public discussions on constitutional revision. In May 2010 an international conference was held in order to render a critical appreciation of the constitutional revision proposal of April 2009
.
V. How does International and European Law affect constitutional
     revision?

Even though the Constitution does not explicitly stipulate the primacy of international over national law, it is widely recognized in jurisprudence and doctrine that duly approved international and European provisions precede national law on infra-constitutional level. Priority over constitutional law is more controversial, although there seems to be a tendency in favor of it. In any case, the legislator has repeatedly affirmed its will to prevent discrepancies between international and internal law by adapting national law – including the revision of the Constitution if necessary. 

At least the eight examples enumerated hereafter in chronological order show how deeply European and International law has affected constitutional revision in Luxemburg.
1.
Introduction of article 49bis and revision of article 37 in 1956

Article 49bis has been introduced into the Constitution in 1956 in the context of the European integration process.

The ECSC Treaty as well as the European Defense Community Treaty raised the pivotal question whether the Luxembourgish legislature, executive, and judiciary may transfer powers to international institutions. The government considered that the existing Constitution would cover the transfer of powers. The Council of State disagreed but decided not to oppose the approval of the Treaties as a “matter of expediency”, although it urged the necessity of immediate revision of the Constitution. Thereupon, both Treaties were approved respectively the 23rd of June 1952 and the 24th of April 1954 whilst the Constitution was revised only in 1956 with the introduction of Article 49bis: ”The exercise of the powers reserved by the Constitution to the legislature, executive, and judiciary may be temporarily vested by treaty in institutions governed by international law”.
According to the simultaneous modification of article 37, such treaties have to be approved by a law adopted under the same majority requirements as those, which apply for constitutional revision (article 114, second par.)

The regrettable wording of article 49bis, allowing only temporary transfer of competences, is to be addressed in the course of the current revision procedure. 

A proposal made in 2009 to introduce a complete new chapter on the European Union was finally not adopted.

2.
Articles 9 and 107(2) and (4): Right to active and passive voting in 
municipal and European elections granted to all EU-citizens 
In order not to risk the dissolution of the Chamber because of a revision of the Constitution pursuant to Article 114, the Conseil d’État argued that Article 8B(1) Maastricht Treaty would not be in conflict with the Constitution because it would not immediately grant rights individuals could directly invoke before any tribune (see the second sentence of the Article: “This right shall be exercised subject to detailed arrangements to be adopted before 31 December 1994 by the Council, acting unanimously …”).

Articles 9 and 107 were only revised in 1994. Consequently there have been 2 years of incompatibility between European and constitutional law entailing discussions about the compatibility of the Maastricht-Treaty with the Constitution and the procedure of the revision of the Constitution in virtue of Article 114.

Article 9 was completed with a new paragraph (3): “the law may confer the exercise of political rights to non-Luxembourgers”. Article 9 (3) confers henceforth to non-Luxembourger the exercise of political rights, i.e. the “cardinal political right” of active and passive voting.

3.
Article 95bis: Judgement of the ECtHR in “Procola”
A judgment by the ECtHR led to a change of attributions of the Council of State and a reform of administrative justice. Since its creation in 1856, the Council of State fulfilled indeed a dual function: in its opinion, it participated in the legislative and regulatory process and through the judgments of the Litigation Committee it dispensed administrative justice. 
However, critics of the system were heard more and more. It was finally by his Procola decision of 28 September 1995 that the ECtHR gave a blow to the existing system. A reform of administrative justice became inevitable. Through a constitutional reform of 12 July 1996, the jurisdiction of Council was reduced to its advisory function. At the same time, a tribunal of first instance and an Administrative Court, having jurisdiction on appeals, were created.

4.
Former Article 11 (2) (now Article 10bis (2): Access to all posts in
public sector for EU-citizens

The Constitutional legislator decided to revise the Constitution in the aftermath of a decision of the ECJ in 1996.

The ECJ held that the general prohibition for non-Luxembourger to work in the public service exceeded the limits of exception provided for in Article 48 (4) EC. In not complying with its obligation “to open the areas in question to nationals of other Member States by restricting application of the nationality condition to only those posts which actually involve direct or indirect participation in the exercise of powers conferred by public law and duties designed to safeguard the general interest of the State or of other public authorities”, Luxembourg failed its obligations under the Treaty.

In reaction to a revision draft introduced by the President of the Commission for constitutional Revision, the Conseil d’État did not agree that a revision would be necessary because the Constitution would not formally restrict the access of non-Luxembourgers to employment in public service and, hence, would not be in contradiction of Article 48 (4) of the (Maastricht) Treaty. So, no revision was adopted.

However, in the context of the release of its recommendation relating to the project of law opening the public service to EU-citizens, the Conseil d’État accepted the argument that this project would necessitate a previous revision of Article 11 (2) (now Article 10bis, par. 2).

As a result, Article 11 (2) was then revised in April 1999.

5.
Article 18: abolition of the death penalty

With the ratification of Protocol No. 6 to the European Convention on Human Rights, the reintroduction of the death penalty became impossible.

In 1999, Article 18 of the Constitution was revised and former article 118 (about abolition of death penalty in political matters) repealed.

Thanks to the new Article 18, the Constitution was already in accordance with the Protocol No. 13 to the European Convention on Human Rights, abolishing the death penalty in all circumstances.
6.
Article 23(1): primary education free of charge for everyone

Pursuant to a revision of Article 23 in June 1999, primary school was guaranteed free of charge for every child living in Luxembourg.

In its “amendment to the revision proposal no. 3903 of April 23rd, 1999”, the parliamentary committee in charge of constitutional revisions proposed notably to limit the gratuitous access to primary education to “citizens”.
The Conseil d’État vigorously countered this approach referring both to Article 28(1), lit)a of the Convention on the Rights of the Child and to Article 2 of the (First) Additional Protocol to the ECHR because the limitation would violate international law. As a result, the limitation to “citizens” was not introduced into Article 23(1) : every person resident in the Grand‑Duchy enjoys henceforth the right of entry to primary education “free of charge”.
7.
Article 118: Approval of the Statute of the International Criminal Court
The approval of the ICC Statute necessitated a previous revision of the Constitution as some of its provisions, namely articles 4 (inviolability of the Grand-Duke), 68 and 69 (immunity of the deputies) as well as 82 and 116 (relating to the criminal liability of ministers) were incompatible with Article 27 of the ICC Statute stating that, with respect to criminal responsibility, there shall be no distinction made based on capacity.

The Conseil d’État held that it would be too difficult to revise all Articles of the Constitution potentially affected by the ICC Statute. Therefore, it recommended introducing a new provision stating that the Constitution shall not be opposed to the ICC Statute. The Chamber finally shared his point of view. 

8.
Article 114: Constitutional Revision Procedure
In the context of the 1994 revision, there was an attempt to change the procedure of constitutional revision pleading in favor of a duality of procedures: where an article of the constitution would be in conflict with international treaties’ provision, an alleviated procedure should apply. However, the Conseil d’État argued in favor of a unique revision procedure. In 2003, Article 114 was finally revised (following the argument of uniqueness of the procedure), i.e. renouncing the requirement of dissolution of the Chamber.

VI. Form of government, political conflict and constitutional revision.

The Grand-Duchy of Luxemburg being a small monarchy with a parliamentary form of government has developed a particular model of consensus democracy sometimes referred to as the “Luxemburgish model”. This model of a “Konsensdemokratie” functions very well in a small country like Luxemburg where the different interest groups are well organized through a system of professional chambers. 
The political system is strongly characterized by stability, proximity to the citizens and a common desire to take decisions based on consensus. This is particularly true for decisions on constitutional revision, which are mostly supported by much stronger parliamentary majorities then necessary (40/60) and are very often taken unanimously. For instance:

· The revision of the revision procedure has been adopted in November 2003 for instance by 59 votes in favour and one abstention.

· The revision of art. 16 on expropriation was adopted in October 2007 by 50 votes in favour and 5 against.

· In March 2008 the introduction of a new article 32bis on political parties was adopted by 47 votes out of 47 present MPs.

·  The revision of article 9 (1) and article 10 was adopted in October 2008 by 55 votes in favour out of 55 present MPs.

· The revision of article 34 in March 2009 was adopted by unanimity.

In Luxemburg’s political system executive power is exercised by the Grand Duke and the Council of Government. The latter includes the prime minister who serves as head of government. He is the leader of the political party or coalition of parties having the majority of seats in the Chamber.

Legislative power is vested in the Chamber, the members of which are elected directly to 5-year terms. A second body, the Council of State, composed of 21 citizens appointed by the Grand Duke, advises the Chamber in the drafting of legislation. The Council's opinions have no binding effect, and the responsibilities of its members are in addition to their normal professional duties.
The political culture favors consensus, and parties coexist within the context of broad agreement on key issues, including the value of European integration. Six political parties exist for the moment.

Since the end of World War II the Christian Social People’s Party (CSV) has been part of the governing coalition and usually the dominant party. The CSV resembles Christian democratic parties in other west European countries and enjoys broad popular support. Its leader, Prime Minister Jean-Claude Juncker, in power since 1995, is the longest-serving head of government in the European Union.

The Socialist Party (LSAP) is a center-left party similar to most social democratic parties in Europe. The LSAP defends state intervention in the economy and the sustainability of the welfare system. Part of the government from 1984 to 1999, it lost its junior coalition status to the Democratic Party, only to regain it in the 2004 elections.

The center-right Democratic Party (DP) draws much of its support from civil servants, the professions, and urban middle class. Like other West European liberal (i.e., libertarian) parties, it advocates both social legislation and minimum government involvement in the economy. In the opposition from 1984 to 1999, the DP overcame the LSAP to claim the role of junior partner in the government from 1999-2004. It is currently again in the opposition.

Other notable parties include the Green Party, which has received growing support since it was officially formed in 1983. The ADR (Alternative Democratic Reform Party) when elected in 2004 was known as the Action Committee for Democracy and Pension Rights. The Left (former communist) party has one seat in the 60-member Chamber of Deputies.
The chamber includes 60 deputies elected from lists submitted by different political parties. Since 7th June 2009, following the legislative elections, the Chamber of Deputies has been composed of: 26 seats for the CSV (Social Christian Party), 13 seats for the LSAP (Luxembourg Socialist Worker Party), 9 seats for the DP (Democratic Party), 7 seats for  Déi Gréng (the Green Party), 4 for l’Alternativ Demokratesch Reformpartei (ADR), 1 for Déi Lénk (left-wing).
As constitutional revision requires at least 40 votes, it needs to be accepted by MPs coming from at least three different groups.

The last constitutional reform, which took place from December 2008 to March 2009 in Luxembourg, is an interesting illustration of how the political system influences revision of the constitution. 
After the head of state, the Grand Duke of Luxembourg, had announced that he would refuse to approve a possible law on euthanasia that the democratically elected Parliament was about to adopt, the government and Parliament decided unanimously to abolish the royal assent to laws that had existed in the Luxembourg constitution since 1848.
 More in detail that meant that the second constitutional vote on the law on euthanasia was postponed until the modification of the constitution took place. Then the law was finally adopted by the Chamber and simply promulgated by the Grand-Duke.
VII. The role of experts
Experts can be consulted either by the parliamentary committee on constitutional revision or by the Council of State in order to prepare its advisory opinion. This possibility is explicitly foreseen by the internal rulings of the Chamber (article 26) and the Council of State (article15).

In practice, only the constitutional revision committee of the Chamber has made use of this possibility. 

As a significant number of councillors within the Council of State hold a law degree and even a doctoral degree in law, the need for external expertise is probably considered less important by this institution. It must also be said that the written opinions of the Council of State refer quite often to legal writing, comparative law or case law especially of the ECJ and the ECtHR. The a priori control of constitutionality of laws and regulations is one of the main tasks of the Council acting as advisory body within the legislative procedure. Quite naturally the Council considers itself therefore as the guardian of the constitution.

So in some respects councillors holding a law degree can be considered as true experts in the field of Luxembourgish constitutional law themselves. The written opinions of the Council constitute in any case a precious source of information about constitutional law issues in Luxembourg.

Regarding modifications of the constitution affecting the judicial power, the members of the bar association and the association of Luxembourgish judges also took the initiative to introduce their positions as experts of the judiciary by delivering advisory opinions to the Chamber.
In general both the Council of State and the Chamber are sensible to the point of view expressed by foreign constitutional law experts. Round table discussions published by the Institut Grand Ducal for instance are quite often mentioned during parliamentary debates, as well in committee as in plenary sessions.

The Grand Duchy’s constitution was strongly influenced by the constitution of Belgium of 1831, and still contains a number of identical or at least similar provisions. Belgian constitutional law writings do therefore constitute a valuable source of expertise in Luxembourg. 

Three interventions of external experts have been officially mentioned by preparatory documents of the Chamber:
1994 report by Francis Delpérée

During the preparation of the Constitutional revision of 12 July 1996 introducing the Constitutional Court, the committee on constitutional revision asked professor Francis Delpérée, from Belgium, to prepare a report. This report of September 1994 has become an official preparatory document of the Chamber and influenced to a quite important degree the final text of article 95ter.
2000 report by Constance Grewe and Francis Delpérée

In 1999, there was an attempt to overhaul and restructure the constitution. Professor Constance Grewe, from France, and, again, Francis Delpérée, from Belgium, were asked to present a draft structure for the new constitution. They participated in a meeting of the committee on constitutional revision 19 January 2000 and gave a written report in May 2000.

2009 Opinion of the Venice Commission:

In a letter of 2 June 2009 the Chamber, requested an opinion from the Venice Commission on its proposed constitutional review, geared to revising and reorganising the Constitution (CDL(2009)131).
The Venice Commission instructed a Working Group comprising Mr Chagnollaud, Mr Colliard, Mr van Dijk, Mr Jowell, Mr Trocsanyi and Mr Velaers to prepare an opinion on this matter.  The individual comments by the rapporteurs are reproduced in documents CDL(2009)129, 130, 158, 160 and 161.
On 14 October 2009 the Working Group held a meeting in Luxembourg with the parliamentary Committee and the Conseil d’Etat. The Venice Commission adopted the written opinion at its 81st plenary session (Venice, 11 and 12 December 2009).
In several meetings the committee for constitutional revision then discussed in detail about this opinion and the position of the government from July 2011 also refers extensively to this document.
VIII. Judicial review of constitutional revisions.

The constitutional revision of July, 12 1996 and a Law of July, 27 1997 introduced judicial review of laws in the light of the Constitution. The Constitutional Court rules on the constitutionality of laws, excluding those that approve treaties. 
If a party questions the constitutionality of a law before a judicial or administrative jurisdiction, the matter must be referred to the Constitutional Court if the issue of constitutionality is deemed vital to the solution of a dispute. It should be noted that the public has no direct recourse to the Constitutional Court. The Constitutional Court conducts concrete constitutional reviews a posteriori, and cases are referred to it for preliminary rulings.
As constitutional revision is finally done by the adoption of a revision law (“loi de révision”) the question arises whether such a law could also be submitted to constitutional review.

Only the laws ratifying international treaties were explicitly excluded from the jurisdiction of the Court. Control of compliance with Constitution of laws carrying constitutional revision does not seem excluded at first glance, especially if compliance with Articles 113, 114 and 115 of the Constitution is concerned. A revision act adopted by a referendum, which replaces the second vote in the Chamber, would however constitute a special case. In this case the revision actually emanate from the direct will of the people and cannot be equated with an expression of the legislature. 
However, if the possibility of such control can be considered in theory, a practical problem arises immediately. The Luxembourg model of control of the constitutionality of laws does not know a form of control a priori. 

Could an ordinary court ask for a preliminary ruling from the Constitutional Court about the constitutionality of a revision act? This is more than doubtful. Indeed, from the moment of their publication in the Mémorial, revision laws vanish somehow from the legal order and what is left is merely the revised Constitution. Revision acts therefore are not likely to be applied separately by ordinary judges and, consequently, can’t be deferred to the constitutional court as such.

Though, strictly speaking there is no judicial review of revision acts, there is a sort of ex ante review carried out by the Council of State during the parliamentary procedure. While its advisory opinions are not binding on the Chamber, they are usually followed.
IX. Criticisms
There are mainly three series of criticism to be mentioned on the current constitutional revision procedure in Luxembourg:

Trivialization of constitutional revisions

Several authors, the Council of State, the Venice Commission and even the committee on constitutional revision itself have criticized the frequency of recent constitutional revisions. 

Aware of the dangers of to frequent constitutional revisions, the Chamber decided on December 11, 2008 to abandon the practice of repeated selective constitutional revisions and to proceed to a global revision of the constitution. Consequently a list of thirteen pending proposals and drafts of constitutional revisions has been deleted from the role of current affairs of the Chamber.
Severity of conditions for a constitutional referendum

According to article 114 a referendum may replace the second vote of the Chamber on a project or proposal of constitutional revision if more than one quarter of MPs (16) or 25.000 registered voters ask for it.

The requirement to find 16 members of the Chamber in favour of a referendum does not appear to be very difficult at first glance. After all, the minority of MPs who eventually voted against the revision could do this. In practice, however, most of the constitutional revisions have been voted by more than 45 MPs or even unanimously. Therefore the quest for a referendum would have to be made by deputies who supported the revision in the first vote, which is not very likely to happen for obvious reasons of time loss and political risk.

The second possibility foreseen by article 114 is a popular request for referendum. The number of signatures to be found is very high. 25.000 signatures out of more or less 230.000 registered voters represent indeed almost 11%. Such a strong support for organizing a referendum can’t be reached without an active campaign by the main political parties. 
Revisions of the constitution as a reaction to judgments of the Constitutional court

Since the establishment of the Constitutional court in 1997, it happened already twice that the Chamber revised the constitution in order to take into account decisions of the court declaring legal provisions inconsistent with the constitution. According to the law of 1997 on the Constitutional court, its judgments do not interfere with the legislative power and the court does not have the power to invalidate acts of parliament. It is up to the Chamber to decide on the matter. Surprisingly, at two occasions the Chamber decided to revise the constitution rather then to modify the incriminated law. The current revision procedure should introduce a strict obligation for the Chamber to modify a law declared unconstitutional by the court within a certain delay, otherwise this law should become void.
X. Contemporary debate
While several initiatives for a general revision have been undertaken since the 1970’s, none has been successful. Between 1919 and 2009 no less than 34 revisions are listed, the last dated March 12, 2009. Occurred at different times and on various aspects, they do not have always contributed to strengthen constitutional coherence. The Constitution still includes a majority of provisions dating back 160 years. It has been repeatedly modified and patched. Today it is in many ways exceeded by international law and institutional practice. It lacks transparency and consistency.
Therefore the Chamber Committee on Institutions and Constitutional Revision, chaired by Paul-Henri Meyers, has chosen the path of a true overhaul of the Constitution. 
The proposal "revising and reordering of the Constitution" filed April 21, 2009 constitutes an important step. A substantial reform is indeed indispensable, especially with regard to the chapters that have undergone little or no modifications since 1868.  
The drafters of the proposed revision explicitly put three reasons forward: First to modernize outdated terminology; Secondly, to adapt the legal text to the political reality. In other words: to eliminate the "fictions"; Third, to incorporate into the written constitution provisions relating to succession to the throne currently contained in a legal document of uncertain value, namely the Family Compact of the House of Nassau (Nassauischer Erbfolgeverein) of 1783.
At present, this revision, initiated in April 2009, is still under construction. The government has recently (July 21st, 2011) given its official statement, and the Council of State is supposed to give its advisory opinion before the end of the year 2011. 
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