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Abstract

On 4 November 2014, the European Central Bank (ECB) assumed ultimate responsibility for the
supervision of euro area headquartered banks. Together with national bank supervisors (‘NCASs’), the
ECB forms the Single Supervisory Mechanism (SSM) — a new vehicle for carrying out supervisory tasks in
Banking Union (BU). The banking supervision in the SSM is principally a shared competence: the ECB
supervises significant institutions (Sls) whereas NCAs the prevailing rest of them (less significant
institutions, LSIs) but under the ECB oversight. When carrying out supervisory competences, the ECB
and NCAs apply the ‘Single Rulebook’ which consists of a body of strengthened rules on prudential
supervision defined at the EU level.

This paper explores in-depth the EU-level accountability arrangements underpinning the exercise of
national supervisory competence within the SSM. By using tools offered by the Principal-Agent
framework, we explore the NCA accountability for LS| supervision to selected majoritarian (political
accountability) and non-majoritarian (technocratic accountability) principals. We draw an accountability
chain of relations between the NCAs, the ECB and the European Parliament/Council. The NCAs are
accountable for LSI supervision to the ECB, which in turn is accountable for its oversight over LSI
supervision to the EU political government.

| claim that the national supervisors are indirectly politically and directly technocratically accountable to
the EU level. In doing so, we identify a number traditional of the ex-ante (administrative procedures) and
ex-post institutional arrangements (known as the ‘police-patrols’ and ‘fire-alarms’) governing LSI national
supervision. Such a framework constitutes an improvement in comparison to the pre-crisis supervisory
regime, in particular the newly introduced technocratic accountability can be seen as a real ‘game-
changer in the European governance in banking supervision. The paper concludes by discussing
important challenges which this new accountability framework may face.

I would like to thank Prof. David Howarth and Jean-Victor Louis for their useful comments
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Introduction

On 4 November 2014, the European Central Bank (ECB) assumed responsibility for the
supervision of euro area headquartered banks. Together with national bank supervisors (so-
called ‘National Competent Authorities’ or ‘NCAs’), the ECB forms the Single Supervisory
Mechanism (SSM) — a new vehicle for carrying out supervisory tasks in Banking Union (BU). It
was designed to address the problem of national supervisors disregarding cross-border
externalities resulting from increasingly integrated European banking markets (Schiler 2003)
which contributed to the EU financial crisis.

According to the division of responsibilities established in the SSM Regulation (SSMR), credit
institutions designated as ‘significant’ ones (SIs) are directly supervised by the ECB whereas
the rest of credit institutions, known as ‘less significant’ ones (LSIs), remain in the direct scope
of 19 NCAs of the SSM Participating Member States.® It follows that banking supervision in
SSM is principally shared between the EU and national level. When carrying out supervisory
competences, the ECB and NCAs apply the ‘Single Rulebook’ which consists of a body of
strengthened rules on prudential supervision defined at the EU level. The ECB holds however
the sole and ultimate responsibility (and responsiveness) for the overall functioning of the SSM
(Art. 6(1) SSMR) which covers both its conduct of the Sl supervision and the LSI supervision by
carried out NCAs.

This paper focuses on the EU-level accountability arrangements underpinning the exercise of
(remaining) national competence within the SSM. The NCA remain responsible for day-to-day
supervision of overwhelming number of SSM-headquartered banks representing approximately
18% of total bank assets in the euro area (ECB 2016AR). Although small in absolute terms, the
LS| sector is nevertheless significant for the stability of the banking system, given close
interconnectedness of many less significant institutions such as savings and cooperative banks
with large, systemically relevant banks through institutional protection schemes (Lautenschlager
2016). Furthermore, it is of particular importance to Austria and Germany where it amounts to
80% of annual economic output (ibid.)

Importantly, the so-called ‘Single Rulebook’ for banking services has equipped competent
supervisory authorities with strengthened powers vis-a-vis supervised entities. The principle of
good governance assumes that power cannot be divorced from responsibility (Young 1989).
Therefore, (more) responsibility should be commensurate with the (larger) extent of the power
possessed (Turpin 1994). Given the paper’s focus on banking supervision in the cross-border
aspect, it does not discuss existing accountability arrangements at the national level which
remain applicable in the SSM context (Art. 21 (4) SSMR).

I model accountability arrangements for LSI supervision as a chain of Principal-Agent (PA)
relationships (Strgm 2000). In the SSM framework, the EU political government (the European
Parliament and the Council) which are the primary principals delegated prudential supervisory
tasks to the ECB and NCAs (Art. 4 in conjunction with Art. 6(4) SSMR) and entrusted the ECB
with the competence to call the NCAs to account for the LSI supervision (‘supervisor of

! with regard to LSIs, the ECB is however responsible for tasks defined in points (a) and (c) of Art. 4 SSMR (‘Common Procedures’).
The NCAs carry out remaining supervisory tasks listed in this article under the ECB’s oversight.


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:287:0063:0089:EN:PDF
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssmar2015.en.pdf?76bfa705d9eb131ceed673b36b94079a
https://www.bankingsupervision.europa.eu/press/speeches/date/2016/html/se160222.en.html
https://www.bankingsupervision.europa.eu/press/speeches/date/2016/html/se160222.en.html
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supervisors’) (Art. 6 (5¢) SSMR). As a result, an accountability chain between NCA, the ECB
and the EU political government has emerged. The NCAs are accountable for LS| supervision to
the ECB, which in turn is accountable for its oversight over LSI supervision to the EU political
government.

EU political government
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Figure 1: Accountability arrangements for LSI supervision viewed through PA lens

We identify a number traditional of ex-ante (ex. appointment procedures) and ex-post (ex.
reporting requirements and parliamentary hearings) institutional mechanisms building the ECB
political accountability vis-a-vis the EU political government which are also applicable to its
oversight competence over national supervisory policy-making in the SSM. These arrangements
result in indirect national political accountability to the EU level for supervisory policy-
making. | conceive it as a noteworthy improvement in comparison to the pre-crisis supervisory
regime.

More importantly however, at the national level the SSM has introduced a fairly new type of
supervisory accountability which | offer to label as ‘technocratic’ (i.e., a mixture of traditionally
distinguished administrative and professional accountability). This type of accountability is
executed by the ECB vis-a-vis NCAs in the framework of its function of the ‘supervisor of
supervisors’ via a range of the tailor-made ex-ante (ex. materiality notification, common
procedures management), ex-post (ex. regular reporting, information requests, ‘take-over’
possibility) and ‘ongoing control’ (ex. country desks) mechanisms. It establishes direct national
technocratic accountability to the EU level and constitutes a real ‘game-changer’ in the way
that cross-border supervisory externalities are monitored and managed in comparison to pre-
crisis times.

This paper is structured as follows. The first section introduces the notion of accountability in EU
financial supervision in the context of Principal-Agent theory. The second section briefly
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discusses the development of the ‘Single Rulebook’ which constitutes the regulatory backbone
for prudential supervision in the SSM. The third and fourth section takes the Principal-Agent
perspective on the ex-ante and ex-post mechanisms governing political and technocratic
accountability for the LSI supervision in the SSM.

Accountability and financial supervision

The existence of independent regulatory/supervisory agencies (IRAs), such as national bank
supervisors (NCAs) or European agencies, with delegated competences to apply rules and
policies to supervised entities, has long been justified by the argument that complex regulatory
oversight are best governed by technocratic authorities insulated from short-term political
influence (Vibert 2007, Everson 2012). However, the principles of constitutional democracy
demand that such a non-majoritarian, technocratic decision-maker whose decisions might be
politically salient and entail a redistributive effect is publicly accountable in order to exclude the
possibility of them becoming ‘uncontrollable centers of arbitrary power’ (Everson 1995). Ideally,
delegation of powers shall be accompanied by a clear system of controls over an independent
agency (Commission 2005) to hold it accountable for deviating from its objectives (Majone
1999)

Insights from Principal-Agent theory suggest that an agent may engage in opportunistic
behaviour and may develop their own policy preferences diverging from those of its principal
(Kiewet, McCubbins 1991). Using informational advantage, the agent may start to act in
opportunistic ways and drift from fulfilling the objectives set in the agency mandate (a risk of
‘agency loss’). Therefore in order to remedy this situation and reap benefits from renouncing
direct exercise of powers delegated to the agents, the principals are expected to set various ex
ante and ex post mechanisms which would ensure the agency loss is less likely.

Basing on the agency theory (Weingast & Moran 1983; McCubbins & Schwarz 1984; Kiewet &
McCubbins 1991; Pollack 1997; Tallberg 2002), one can distinguish ex-ante (preventive) and
ex-post control stage (retrospective). In the ex-ante stage the principals define administrative
procedures including the scope of the agent’s activity (mandate) and the kind of procedures it
has to follow (ex. appointment procedures). In the ex-post stage, the principal engages in
monitoring and sanctioning carried out directly (‘police patrolling’) or indirectly (‘fire-alarming’).
The ex-ante and ex-post control distinction can be also used to better understand the notion of
accountability, because as Bovens suggests accountability does not only cover ‘ex-post scrutiny
but is also about prevention and anticipation’ (Bovens 2007: 453).

Another twist to understand the notion of accountability in the context of Principal-Agent
framework is the fact that the forum to which the agent is obliged to give account to is not
necessarily always its direct vertical principal. In accountability theory (lglesias-Rodriguez 2015;
Scholten 2014; Bovens et al. 2014; Busuioc 2009; Bovens 2007; Flinders 2001; Woodhouse &
Alderman 1994), there exists various fora towards which an account may be given such as
majoritarian  institutions (political accountability), organizational superiors (bureaucratic
accountability), fellow supervisory and accounting authorities (administrative accountability),
professional peer bodies (professional accountability), courts (judicial accountability),
stakeholders and general public (transparency). All those channels shall ensure that ‘no-one
controls agency, yet the agency is under control’ (Moe 1990; Bovens et al. 2014). This indicates


http://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2005/0059/COM_COM(2005)0059_EN.pdf
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that supervisory agencies inherently operate in a complex multiple principals’ environment and
indeed many principal-agent relations (both horizontal and vertical) can be denoted.

Therefore, while the necessity to establish proper accountability arrangements for the agents
with delegated powers has been widely recognized, pursuing it in practice has often proven to
be challenging (Hupkes, Quintyn, Taylor 2005). A good example is (financial) bank supervisory
authorities. The recent global financial crisis has initiated a big policy and academic debate on
their pre-crisis institutional setting and inconsistencies in their accountability for their actions and
inactions which might have contributed to the financial meltdown (Iglesias-Rodriguez 2015; de
Larosiere 2009).

Before the crisis, a rapidly advancing EU financial integration led to deeper systemic
interlinkages between domestic banking sectors of the Member States. Supervisory policies and
decisions adopted by national bank supervisors could also affect, either positively or negatively,
other EU supervisory jurisdictions. This was however accompanied by their very weak
accountability arrangements at the cross-border/EU level. The financial crisis has taught, among
other lessons, that banking supervisors should look beyond national boundaries (Angeloni
2016).

The de Larosiére Report pointed out that inconsistent implementation of EU substantive rules
on banking supervision across domestic jurisdictions and insufficient mechanisms to hold
national supervisors responsive for their often nationally biased supervision facilitated the wide
spread of the last global financial crisis across the EU (de Larosiére 2009). Those cross-border
controls which existed were primarily based on voluntary peer-to-peer reviews and information
exchange between national bank supervisors in the EU. As a result, supervisory accountability
was effectively limited towards purely domestic political principals, such as national parliaments
and governments.

The crisis highlighted the need for tighter regulation and supervision of EU banking sector which
would limit the regulatory and supervisory discretion at national level. In June 2009, the
European Council unanimously recommended establishing a more harmonized ‘single rulebook’
applicable to all credit institutions operating in the single market. One of the aims was to limit the
cross-border regulatory divergence and the possibility to engage in regulatory arbitrage by
national supervisors. In January 2011, the European Banking Authority (EBA) responsible for
drawing up specific banking rules and monitoring their application by national supervisors was
established. These reforms reduced national supervisory bias and introduced more cross-
border/EU accountability for national supervisory policymaking. Nevertheless, considerable
margin for national adjustments was left (Babis 2015), including more than 150 options and
discretions for national legislators and competent supervisors.

The real ‘game-changer’ for national banking supervision came with the Banking Union reform
initiated in June 2012 and the operationalization of the Single Supervisory Mechanism in
November 2014. These developments drastically reduced the scope and discretion of national
supervisors’ delegated powers. The NCAs lost supervisory competence vis-a-vis the most
important domestic banking groups (significant institutions) and national supervision of
remaining banks (less significant) has been put under an obligatory cross-border supervisory
cooperation framework overseen by the ECB. As a result, the cross-border capacity to hold the
national supervisors of the SSM Participating Member States accountable for their discretionary
policies and actions has been reinforced.


https://www.bankingsupervision.europa.eu/press/speeches/date/2016/html/se160309.en.html
https://www.bankingsupervision.europa.eu/press/speeches/date/2016/html/se160309.en.html
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The ‘Single Rulebook’ supervision in SSM

According to Art. 6(4) SSMR, prudential supervision in the SSM is a competence shared
between the ECB and NCA. Whereas the ECB carries out a range of supervisory tasks defined
in Art. 4 SSMR in relation to significant supervised entities, the NCA are competent to carry out
those tasks in relation to less significant supervised entities with exception for ‘common
procedures’.

To get better understanding what prudential supervision means, it may be useful to distinguish
between banking regulation and supervision. To regulate means to ‘create rules and standards
that govern credit institutions’ (Larosiére 2009: 13). To supervise is to engage ‘in the process
designed to oversee credit institutions in order to ensure that created rules and standards are
properly applied’ (ibid).

In simple terms, this means that supervision relates to application of supervisory legislation
enacted in a given jurisdiction. In the EU context, the scope and level of granularity of applicable
supervisory legislation evolved over years and now is enshrined in the so-called ‘Single
Rulebook’ approach to supervision.

The 'Single Rulebook’ entails an idea of creating a single set of EU rules applicable to credit
institutions (or other entities of financial sector) operating in the single market. It has a long-
standing history dating from the early 2000s when the first calls for creating ‘a streamlined,
uniform and flexible regulatory framework’ for increasingly cross-border EU financial sectors
(Padoa-Schioppa, 2004).

Prior to the global financial crisis significant progress was achieved in terms of harmonization of
EU Member States’ financial legislation. Following the issuance of the Financial Services Action
Plan (FSAP) in 1999, a number of regulatory measures were subsequently adopted in the field
of banking, securities and insurance services (Quaglia 2010). In 2004, the Lamfalussy
framework for governing financial services became operational. It consisted of three advisory
committees with powers to issue guidelines and recommendations, including the Committee of
European Bank Supervisors (CEBS) for banking services.

However these developments did not prevent the Member States from engaging into the
regulatory ‘race to the bottom’. In the field of banking, national discretions provided in applicable
EU banking regulations were arbitrarily used by the Member States to favor domestic banking
markets and develop ‘light-touch’ supervisory approaches boosting competitive positions of
national champions in the single market.

Faced with adverse developments on global financial markets in 2007 and 2008, the Member
States adopted a range of unilateral actions to protect their domestic banking systems. This
created negative externalities in the other Member States and facilitated the spread of financial
contagion across the single market (XXX). The report called for a truly harmonized banking
regulation based, wherever possible, on directly applicable EU regulations (Larosiere 2009: 29).

Following the recommendations of the Larosiére report, the Commission proposed creating ‘one
harmonized core set of standards (a single rulebook) can be defined and applied throughout the
EU by all supervisors’ (Commission 2009) which was subsequently endorsed by the June
conclusions of the European Council (Council 2009). Building on the existing Lamfalussy
framework, three advisory committees were replaced by the European Supervisory Agencies



http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52009DC0252
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/108622.pdf
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and equipped with competences to spell out the ‘Single Rulebook’ for banking, securities and
insurance supervision (Commission 2011). In the field of banking supervision, the European
Banking Authority (EBA) was vested with powers to draft binding technocratic standards and
guidelines specifying general rules and principles provided in the existing and future EU
prudential legislation adopted by the Parliament and Council.

To lay down the foundations of the ‘Single Rulebook’ for banking regulation, in June 2011 the
Commission proposed a legislative package consisting of the Capital Requirements Regulation
and Capital Requirements Directive IV (CRR/CRDIV package) governing prudential supervision
of credit institutions operating in the single market and in July 2012 the Banking Recovery and
Resolution Directive (BRRD) for credit institutions’ crisis management. The CRR/CRDIV
regulatory package entered into force in all EU Member States in January 2014 and the BRRD
in January 2015.

Currently, the Single Rulebook is composed by the CRR which is directly applicable in all
Member States, national transpositions of the CRDIV and BRRD (Level 1); delegated and
implementing acts specifying rules and principles set by the Level 1 legislation (such as EBA’s
Binding Technocratic Standards) (Level 2) and finally EBA’s non-binding guidelines and
recommendations directed to supervisors issued on a ‘comply-or-explain’ basis (Level 3). It
follows that the Single Rulebook is far from being a single set of uniform EU rules and rather
shall be understood as a political concept representing a multilevel regulatory governance
comprising of EU and national rules which are applied in conjunction by competent authorities to
supervised entities.

Therefore, to supervise is to apply ‘the Single Rulebook’ in a consistent way to credit institutions
operating in SSM (Lefterov 2015). The following sections will analyze the mechanisms of
political and technocratic accountability for the application of the ‘Single Rulebook’ to less
significant banks in the SSM.

Indirect national political accountability to the EU level in the SSM

Political accountability encompasses giving the account for supervisory actions and policies to
political government (legislative and/or executive branch). In the P-A perspective on political
accountability, bank supervisor (non-majoritarian agency) is the agent and the majoritarian
forum (ie. elected governments) is the principal. The accountability relationship between the
agent and the principal is expected to be modelled through a range of ex-ante and ex-post
accountability mechanisms which are installed to keep the agent ‘in check'.

In the context of LSI supervision, the ECB is accountable to the EU level for national
supervisory policymaking in the SSM through its oversight function.

Recital 55 SSMR points out at the ECB accountability towards the EU’s political government by
stating that ‘the ECB should be accountable for the exercise of [supervisory] tasks towards the
European Parliament and the Council as demaocratically legitimized institutions representing the
citizens of the Union and the Member States’. Art. 20 of SSMR delineates the scope of the
ECB'’s accountability to supervisory tasks exercised in the SSM framework which also covers its
function of ‘supervisor of supervisors’ (Art. 6 (5¢) SSMR). As a result, an accountability relation
between the EU political government (the EP and the CON, the primary principals) and the ECB


http://ec.europa.eu/finance/bank/regcapital/legislation-in-force/index_en.htm
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0059
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(the agent) can be drawn and a number of ex-ante and ex-post accountability arrangements
governing the ECB'’s political accountability can be identified.

Ex-ante accountability arrangements

According to delegation theory, the ex-ante stage consists of a general framework which
may define the practical modalities of the agent’'s accountability obligations and significant
procedures it has to follow, such as appointment procedures.

In this regard, the SSM supervisory acquis provides for a framework governing the ECB'’s
political accountability in supervisory matters at the EU level. Apart from Art. 20 of SSMR on
the ECB accountability and reporting, there is an Interinstitutional Agreement (ll1A)
(2013/694/EUV) regulating practical aspects the ECB’s accountability vis-a-vis the EP. There
also exists a Memorandum of Understanding (MoU) from 29 October 2013 setting the
ECB's accountability arrangements towards the Council and the Euro Group. Both legal acts
proactively stipulate the accountability contact between the ECB and the EU’s political
government which further list the ECB’s specific ex-post arrangements vis-a-vis the EU
political government.

Importantly, the SSM general accountability framework clearly defines administrative
procedures concerning the appointment of SSM chief supervisors (Chair and Vice-Chair of
the Supervisory Board). Both the Chair and Vice-Chair are appointed by the Council on the
proposal of the Supervisory Board and after the approval of the European Parliament (Art.
26 (3) SSMR). The Chair's term of office is not renewable and limited to five years.
Furthermore, the Interinstitutional Agreement (Section 1) and Memorandum of
Understanding (Section 11.1-6) provide further specific provisions on the parliamentary and
council stage of nomination procedures. The appointees shall act independently and in the
interest of the Union as a whole (Art. 18 SSMR)

Ex-post accountability arrangements

The reporting requirements and parliamentary hearings are traditionally regarded as ways of
exercising (political) accountability ex post (Lastra 2015). Insights from delegation theory
offer also to distinguish ‘police patrolling’ and ‘fire alarming’ mechanisms available in the
ex-post stage (McCubbins & Schwarz 1984). More specifically ‘police patrolling involves
direct oversight and may be executed through regular reporting and parliamentary hearings
(ex-post accountability in narrower sense). However, the principal may also rely on third
parties (ex. on another technocratic agent, stakeholders or the general public) which may
ring ‘fire-alarms’ in case the agent diverges from its policy objectives. Both ‘police patrols’
and ‘fire alarms’ can be identified in the ex-post accountability stage of the ECB.

‘Police-patrols’

The ECB'’s regular reporting on supervisory matters is one of ‘police patrols’ mechanisms
installed in the SSM supervisory acquis. The ECB submits on an annual basis to the EP,
Council and the Euro Group a report (ECB Annual Report) on its supervisory activities (Art.
20 (2) SSMR) which must cover a range of fields, including the conduct of LSI supervision in
the SSM (Section I, par. 1 lIA). The ECB Annual Report for the Council and the Euro Group
shall also cover that area (Section I, par. 1 MoU). The Chair of the Supervisory Board must
present it in public to the EP and Euro group (Art. 20 (3) SSMR). Since the creation of the
SSM, the ECB has submitted two annual reports on supervisory activities (ECB Annual


https://www.ecb.europa.eu/ecb/legal/pdf/celex_32013q113001_en_txt.pdf
https://www.ecb.europa.eu/ecb/legal/pdf/mou_between_eucouncil_ecb.pdf
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Report 2014, ECB Annual Report 2015), four quarterly reports the progress in the
operational implementation of the SSMR (1/2014, 2/2014, 3/2014 and 4/2014).

Hearings, discussions and exchange of views are another examples of ‘police patrols’
available at disposal of the EP and Euro group (emanations of the EU’s political
governments) vis-a-vis the ECB. The discussion may cover any aspect of the activity and
functioning of the SSM, including the LSI supervision carried out by the NCAs.

At the request of the EP, the Chair of Supervisory Board must participate in a hearing on the
execution of the ECB supervisory tasks by the EP’s competent committees (notably the
Committee on Economic and Monetary Affairs, ECON) (Art. 20 SSMR). Parliamentary
hearings may be ‘ordinary’ or take forms of ‘ad-hoc exchange of views’ (Section |, par. 2
I1A). In 2015, the Chair of the Supervisory Board spoke before the ECON for the
presentation of the 2014 ECB Annual Report on supervisory activities (31 March), took part
in two ordinary public hearings (25 June and 19 October) and two ad hoc exchanges of
views (25 June and 19 October) (ECB 2016AR). A number of issues related to LSI
supervision were discussed during those meetings (interviews at the ECB, February 2015).

Furthermore, the Chair of the Supervisory Board may be invited to participate in ‘exchange
of views’ on the execution of supervisory tasks in the SSM with the Euro group in banking
union composition (Art. 20(5) SSMR). More specifically, the Chair must attend at least two
such hearings and the information exchanged must remain confidential. The Euro group
may also request additional ‘ad-hoc exchange of views’ (Section I, par. 2 MoU). In 2015, the
Chair attended two meetings of the Euro group in banking union composition: on 24 April
the Chair presented the 2014 ECB Annual Report on supervisory activities and on 7
December (ECB 2016AR).

The ECB must also respond to questions posed by the EP or the Euro group (art. 20 (6)
SSMR. They have to be addressed as promptly as possible, and in any event within five
weeks of their submission (Section I, par. 3 IlA, Section I, par. 3 MoU). In the course of
2015, the ECB replied to 26 questions from MEPs on supervisory matters (ECB 2016AR),
including those related to national supervision of less significant banks (interviews at the
ECB, February 2016). The

Additionally, the ECB has to disclose to the EP comprehensive and meaningful records of
the proceedings (minutes) of the Supervisory Board and reasons of objections to the
Supervisory Board supervisory decision expressed by the ECB Governing Council (Section
I, par. 4 1lA). In the contest of LSI supervision, this accountability mechanism may be
relevant as far as the ECB carries out common procedures, notably authorizations or
withdrawals of authorization.

‘Fire-alarms’

The ECB’s is obliged to publish a guide to supervisory practices on its website, release non-
confidential information relating to the winding-up of a SSM credit institution (Section I, par.
4 11A). These mechanisms assume monitoring of general public and stakeholders who may
ring ‘fire-alarms’ directed at the EU political government. In the LSI supervision context, a
guide becomes relevant when it comes to the scrutiny of the ECB oversight function against
the ‘Single Rulebook’ and general EU principles. The second arrangement may become
relevant in those cases where the ECB was formally engaged in resolution process in the


https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssmar2015.en.pdf?76bfa705d9eb131ceed673b36b94079a

ECPR SGEU Trento Conference 2016 Jakub Gren

framework of common procedures (ie. withdrawal of authorization) and/or its oversight
function and it became a publicly salient issue.

Furthermore, one can distinguish a number of ‘fire-alarms’ which may be activated by other
agents of the EU political government: the Commission and the EBA.

The ECB is obliged to exchange information with the Commission on the conduct of
supervision in the SSM i.a. in the context of state aid framework (Recital 74 SSMR). In the
context of LSI supervision, this may be relevant the ECB executes its oversight function in
the context the BU crisis management framework (BRRD & SRMR) supervisory early
intervention and application of resolution tools requiring withdrawal of authorization (bridge
banks, asset management tools) are concerned. Signing of a MoU between the ECB and
Commission, similarly as in the cases of the EP and Council, could further strengthen the
ECB (ex post) accountability (Kuile et al. 2015). Every three years, the Commission is
obligated to produce a detailed report? on the application of the SSM Regulation (by the
ECB and NCA) which must be forwarded to the Council and the EP (Art. 32 SSMR).
Additionally, the Commission representative may attend the meetings of the Supervisory
Board as an observer upon invitation (Art. 26 (11) SSMR).

The ffire-alarm’ which is at the EBA’s disposal originates from its role of the ‘guardian of the
Single Rulebook’ (Enria 2016). Firstly, to ensure coordination with the Union’s supervisory
policies, the EBA representative may be invited to attend the meetings of the Supervisory
Board (Recital 70 of the SSMR). Secondly, the EBA has the power to investigate alleged
breaches of EU law by competent authorities (Art. 17 EBA Regulation, EBAR). In the LSI
supervision context, this means that the EBA may held the ECB accountable for the
application of the ‘Single Rulebook’ in its oversight function and for common procedures.
Furthermore, there also exists a possibility for the EBA to override the ECB supervisory
decisions in cases the Council determines the existence of an emergency situation (Art. 18
EBAR) which could be hypothetically caused by a serious ECB deviation from its
supervisory objectives.

The ECB’s accountability in the context of its NCA oversight function

Ex ante arrangements Ex post arrangements

Administrative procedures ‘Police patrols’ ‘Fire alarms
(direct mechanisms) (indirect mechanisms)
= specific accountability = ECB annual reporting = the COM’s reporting on the
arrangements with the EP = hearings and exchange of SSM framework,
and the Council views (ordinary and ad- = exchange of information
hoc) with the ECB/SSM,

2 Notably, this report shall evaluate the functioning of the SSM within the ESFS, the division of tasks between the
ECB and NCAs within the SSM, the effectiveness of the ECB’s supervisory and sanctioning powers, the interaction
between the ECB and the EBA, fiscal effects of SSM supervisory decisions; and also other aspects listed in Art. 32
SSMR.

10
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= disclosure of the SB = the COM rep’s participation

minutes in the SB meetings
= responses to the MEP’s
questions
group/Council
* involvement of the EPand = ECB annual reporting = the EBA’s role as a
the Council = hearings and exchange of ‘Guardian of the Single
views with the EP and Rulebook’,
Euro group = the EBA rep’s participation
= responses to the in the SB meetings,
questions = the EBA’s decision-making

in emergency situations
Via general public:

]
= publication of a guide to
SSM supervisory practices
= release of information on
winding-up of an SSM bank

Figure 2: Overview of the political accountability arrangements governing the LSI supervision in the SSM
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Direct national technocratic accountability to the EU level in the SSM

Accountability arrangements of independent regulatory/supervisory agencies are usually
scrutinized vis-a-vis political government which is a direct source of delegated powers (political
accountability). In this perspective, accountability is viewed in the context of ‘democratic chain of
delegation’ consisting of multiple levels of principal-agent relations between the citizens and the
agency (Strgm 2000, Muller 2000). Although this perspective is central to accountability and
delegation theory in political science, it is nevertheless not the only accountability dimension. In
the accountability scholarship, different accountability dimensions can be distinguished including
managerial (account is given to the direct superior in the chain of bureaucratic organization)
administrative (account is administrative bodies, agencies or institutions) and professional
(account is given to peers and professional bodies of oversight) (Bovens et al. 2014).

Our in-depth analysis of accountability mechanisms governing LS| supervision in the SSM
suggests that the BU reform introduced a new and tailor-made dimension of national
supervisors’ accountability which is a mix of administrative and professional accountability type.
We offer to call it ‘technocratic accountability’ (Lastra 2015).

This ‘technocratic accountability’ of national supervisors was introduced by the Single
Supervisory Mechanism in order to foster responsive supervisory framework and tackle the
weaknesses of pre-crisis EU supervisory regime identified by the Larosiere Report (Larosiére
2009). It consists of the NCA ex-ante, ex-post and ‘on-going’ accountability vis-a-vis the ECB in
the framework of its oversight function (Art. 6(5)(c) SSMR). On the one hand, it is a type of
professional accountability because the NCA are obligated to report to ECB supervisors (their
peers) based in the ECB’s Directorate General Micro-prudential Supervision 11l (professional
body of oversight) on their application of the Single Rulebook to supervised entities
(technocratic rather political character). On the other hand, it is an example of administrative
accountability given ECB-NCAs intra-institutional dynamics within the SSM. These
arrangements can be regarded as an example of ‘technocratization’ or ‘scientification’ of highly
complex policy areas such as banking supervision which are becoming increasingly subjected
to technocratic oversight governed by the ‘experts’ (Vibert 2007).

Ex-ante accountability arrangements

In the ex-ante stage of accountability, the principal is expected to set a general framework
and significant administrative procedures regulating its accountability relationship with the
agent. In particular, it may set practical arrangements regarding the accountability contact
with the agent with a view to facilitate ex-post oversight by defining the scope of evaluation
criteria.

= ECB-NCA general cooperation framework setting

To carry out supervisory tasks in the SSM, the ECB has been vested with discretionary
power to establish the modalities of its cooperation with NCAs both with regard to
supervision of significant and less significant institutions (Art. 6(7) SSMR). With a view to
fulfill these obligations, the ECB adopted two acts arranging the exercise of SSM shared
supervisory competences: the Framework Regulation (FR) (ECB/2014/17) and the SSM
Supervisory Manual (SM). It arranged its oversight function in a dedicated directorate
general (DG-MSIII) which mandate includes general oversight, sectoral oversight and
analytical/methodological support (SSM 2015 Guide: 60). The FR and the SM specify the
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SSM supervisory procedures and processes relating to less significant institutions, including
NCA ex-ante and ex-post obligations vis-a-vis the ECB (i.a. Part V of the FR, dedicated
confidential chapter of the SM).

= Common procedures

The management of the SSM supervisory procedures known as ‘common’ constitutes
another example of NCA ‘ex-ante’ technocratic accountability vis-a-vis the ECB. The SSM
common supervisory procedures encompass: bank licensing, withdrawal of bank license
and assessment of acquisitions of qualifying holdings in bank’s ownership structure (Art. 80-
87 FR). Bank licensing and withdrawal of bank license constitute the key elements of the
supervisory process, as they decide on the start and the end of supervisory process.

In the SSM, common procedures are carved out from NCAs supervisory final decision-
making (Art. 6 (4) SSMR) and vested within the ECB, both for significant and less significant
institutions. There exists however operational division of work between EU and national
level. The NCAs serve as ‘entry point’ for incoming requests and provide a draft ECB
decision. The ECB’'s dedicated business lines (Division Authorization and Division
Supervisory Oversight & NCA Relations) jointly evaluate drafts submitted by national level
and decide whether it shall be forwarded to the Supervisory Board for endorsement or
returned to an NCA/NCAs involved for further amendments. In 2015, 205 common
procedures were carried out in the SSM, concerning both SIs and LSIs. This included 7
license applications, 61 license withdrawals® and 137 acquisitions of qualifying holdings
(ECB 2016 AR: 49).

* Prioritization framework

The ECB has developed so-called ‘prioritization framework’ which classifies LSIs as low,
medium and high priority according to their riskiness (the RAS scores, business model
criterion), interconnectedness (this may include cooperative banks) and potential impact on
domestic economy (size criterion) (ECB 2016 AR: 43). Such classification requires a degree
of supervisory (and political) judgment. It allows for aligning the level of supervisory
oversight and the intensity of supervisory activities taking into account the principles of
proportionality and of adequate levels of supervisory activity which govern prudential
supervision in the SSM (ECB Guide: 8). The high-priority group of SSM LSIs are of special
interest for the ECB and therefore the monitoring of national supervisory activities vis-a-vis
those particular institutions in the ex post NCA accountability stage is more focused and
intensified (ie. materiality notifications). There are around 100 high priority LSls
headquartered in the SSM (ECB Banking Supervision website).

= Materiality notification

The NCAs are obligated to report ex-ante on financial deterioration of banks under their
supervisory scope (Art. 96 FR) and on ‘material’ supervisory procedures and decisions
concerning LSIs (Art 97 and 98 FR). Material supervisory procedures and decisions include
i.a. the removal of bank management board members, the appointment of special manager
(Art. 97 (2a), Art. 98 (2a) FR,) and those procedures which have a ‘significant impact’ on a
less significant bank (Art. 97 (2b), Art. 98 (2b) FR). The NCAs shall also notify the ECB on
such supervisory procedures and decisions which they consider material (Art. 97 (4a) FR) or

* Including lapses
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which the ECB views are sought (Art. 98 (3a) FR) as well as those which may negatively
affect the SSM reputation (Art. 97 (4b), Art. 98 (3b) FR).

The ECB is competent to provide views and requests for further supervisory assessment of
the draft ‘material’ decisions and procedures. At its discretion, the ECB shall define the
notification framework and general criteria for ‘significant impact’ taking into account the risk
situation of the bank and the potential impact on the domestic financial system with possible
follow-up actions in case the ECB’s feedback is not taken into account by a given NCA
(such as issuance of binding instructions).

This arrangement allows the NCA held accountable at the EU level for their ‘material
supervisory activities, possibly having cross-border effect, and monitor their compliance with
high supervisory standards even before the action/decision has been taken.

However, the initialization of this preventive oversight mechanism lies on the NCA side and
largely remains at their interpretation of ‘materiality’ premises. It might take some time to
develop a common understanding of materiality among the NCAs given pertaining
differences in national supervisory traditions and structures of domestic banking sectors. In
this context, the use of supervisory powers listed in order to carry out Supervisory Review
and Evaluation Process (SREP) (Art. 104 CRDIV) or exercise of options and national
discretion available in relevant Union law (‘Single Rulebook’) could provide common
denominators for ‘materiality’ premise. In 2015, the ECB received and assessed 54 ex-ante
NCA notifications covering a wide range of supervisory issues (e.g. capital, liquidity and
governance) (ECB 2016AR: 42).

Ex-post accountability arrangements

‘Police-patrols’

* Information gathering

At the ECB'’s request, the NCAs are obliged to provide ad-hoc or on continuous information
concerning the LSI supervision (Art.6 (5e) SSMR). This arrangement allows the ECB to
reflect on supervisory assessment methodologies used by the NCAs in order to monitor
risks and vulnerabilities which can materialize in short and medium term. Furthermore, the
SSM supervisory acquis requires the NCA to regularly submit supervisory financial
information on less significant supervised entities according to formats, frequencies,
reference dates and periods specified by the ECB (Art 140 and 141 FR) according to the
templates laid down by the ‘Single Rulebook’ legislation®. A detailed SSM supervisory
reporting framework is provided by the ECB® which stipulates the extent of supervised
entities reporting obligations vis-a-vis the NCA which serve as ‘the first port of call for data
collection’ (ECB 2016AR: 19). This information can be used by the ECB to hold the NCA
accountable for the quality and accuracy of data collected on less significant supervised
entities.

= NCA regular reporting

4 See Commission Implementing Regulation No. 680/2014 laying down implementing technocratic standards with regard to
supervisory reporting of institutions according to Regulation (EU) No 575/2013 (CRR)
® See ECB Regulation No. 532/2015 on reporting of financial supervisory information
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Each year the NCA are requested to submit an annual report on their supervisory activities
concerning less significant banks, on basis of which the ECB evaluates their performance
and the quality of their ‘Single Rulebook’ application to supervised entities (Art. 99 and 100
FR). This arrangement also allows the ECB to draw cross-country comparisons concerning
domestic supervisory approaches (incl. SREP application, frequency of interactions with
supervised entities, average durations of on-site inspections and a number of supervisory
decisions taken), assess a degree of supervisory convergence among 19 NCAs and
therefore better prioritize the development of various Joint Supervisory Standards (ECB
2016AR: 42-43).

= |nvestigatory procedures

The SSM supervisory acquis provides for three investigatory procedures with various levels
of intrusiveness which constitute retrospective checks on national supervision the SSM.
When carrying out those procedures, the ECB shall however respect NCA direct supervisory
competence vis-a-vis less significant entities (Art. 138 FR).

The first procedure allows the ECB to directly request from less significant supervised
entities any ad-hoc or recurrent supervisory information necessary to ensure the application
of the ‘Single Rulebook’ in the SSM (Art. 10 SSMR). When carrying out this procedure, the
ECB shall however make sure that LSI are not subjected to double reporting requirements.
Therefore before initializing it, the ECB shall resort to supervisory information already
available at an NCA (Art. 139 (2) FR) and once it has been put in place, the ECB shall copy
to the NCA any information obtained from LSI(s) involved (Art. 139(3) FR).

The second procedure entrusts the ECB with a power to conduct general investigations vis-
a-vis SSM supervised entities (Art. 11 SSMR). When carrying out investigation, the ECB has
at its disposal a range of instruments to collect necessary information such as requests for
the submission of documents, books and records examinations, written or oral explanations
and interviews.

The last and the most intrusive investigatory procedure available is the ECB’s competence
to schedule on-site inspections vis-a-vis SSM supervised entities (Art. 12 SSMR). An ECB
on-site inspection can be conducted by ECB officials or ECB appointed persons (ie.
specialized consultancies) together with designated NCA officials or NCA appointed persons
who are required to actively assist the ECB (Art. 12(4) SSMR). An on-site inspection must
be based on the ECB decision (Art. 12 (3) SSMR) and subject to authorization by a national
judicial authority if necessary according to applicable national laws (Art. 13 SSMR).

As a general rule, the ECB informs an SSM supervised entity concerned about the planned
on-site inspection however in cases it could jeopardize the efficiency and proper conduct of
an on-site inspection the ECB may carry out on-site inspections without prior notification
(Art. 145 (2) FR). The NCA which is competent for direct supervision of an inspected entity
shall be always notified about the planned ECB on-site inspection (Art. 145 (1) and (2) FR).

= Take-over of LSI supervision

A possibility to take over the supervision of one or more less significant banks from NCAs
(Art. 6 (5b) SSMR) constitutes the most escalated ex post check on national supervisory
policy-making in the SSM. It effectively shifts a power balance between the EU and national
level in the SSM without legislative intervention and may amount to a public sanction of NCA
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performance. In procedural terms, the SSM supervisory acquis describes take-over
procedure rather vaguely (Art. 68 and 69 FR) which raises issues concerning practical
aspects of putting this procedure in practice. No doubt, a potential take-over has to take
form of an ECB decision adopted in a procedure provided for supervisory matters (Art. 26
SSMR). Therefore, as such it can be administratively and judicially challengeable.

This accountability arrangement is activated if the ECB determines a need to ‘ensure
consistent application of high supervisory standards’. This premise is very broad, but some
further guidance is provided in the FR which stipulates a list of possible reasons for the
activation of a take-over procedure. It covers both LSI- and NCA-related factors.

The former group includes bank’s proximity to the criteria determining its significance, bank’s
interconnectedness, the scope of bank’s cross-border activities and the grant of indirect
ESM assistance to the bank (Art. 67 FR). For these factors, the necessary conditions for
take-over initialization are relatively easy to determine (rule-based criteria) although they
also include a degree of supervisory judgment in some instances. The significance criteria
are clearly defined in law (Art. 6 (4) SSMR) and include bank’'s size, its economic
importance, its cross-border activities and receipt of ESM direct financial assistance. The
guestion of bank’s interconnectedness is more ambiguous however. In this context, the
‘Single Rulebook’ provides some useful yardsticks against which the interconnectedness
could be measured. These include participation of a bank in question in institutional
protection schemes (Recital 14 BRRD, Recital 49 SRMR) and existence of interconnections
between credit institutions based on common or shared personnel, facilities and systems;
capital, funding or liquidity arrangements; existing or contingent credit exposures; cross-
guarantee agreements, cross-collateral arrangements, cross-default provisions and cross-
affiliate netting arrangements; or risk transfers and back-to-back trading arrangements;
service level agreements (Annex Section B (15) BRRD). The ESM indirect assistance
covers such situations, in which a Participating Member State is a recipient of direct financial
assistance and make its available for its domestic banking sector through a dedicated
national scheme or a specific purpose vehicle.

Among NCA-related factors, the FR lists NCA non-compliance with ECB instructions and
non-compliance with Union law (‘Single Rulebook’). This group of possible reasons for take-
over is much broader, highly sensitive and may imply political consequences. Given
potential reputational damage for an NCA, under the supervision of which an LSI concerned
was, this ex-post arrangement is likely to be activated in extreme situations (ia. in the
context of massive bank failures) as an ultimate ‘nuclear option’ given potential negative and
unintended consequences, including NCA/SSM reputation, negative market reactions and
distortions on EU interbank markets.

‘Fire-alarms’

= Staff exchange

The SSMR provides the ECB with an opportunity to develop arrangements for exchange
and secondment of staff with and between NCAs (Art. 31 SSMR). Furthermore, if deemed
necessary, the ECB may relocate the national supervisory personnel between the different
NCAs as regards to direct supervision of LSI (Art. 7 FR). Although this arrangement is
perceived more as indirect ex post check, it has also some elements of direct ECB
involvement as far as the exchange of ECB supervisory staff is concerned. Such an intra-
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SSM mobility may be a good way to support NCA capacities, better allocate resources and
know-how and enhance cooperation of national supervisory teams responsible for individual
cross-border LSIs. This allows for timely ‘fire-alarming’ in case some weaknesses have been
detected.

So far, the ECB has launched Supervisory Support Programme which is designed to cover
specific needs for additional resources and expertise that may arise during NCAs’ LSI
supervision. In this framework, experts from the ECB, and potentially from other NCAs, are
deployed for a temporary period to work alongside NCA staff on a given project. In 2015, a
number of ECB supervised were deployed to NCA to work on LSI on-site missions. The
supervisory support programme is to be expanded in 2016 (ECB 2016 AR).

» The ESRB’s warnings and recommendations

The European Systemic Risk Board (ESRB) is the EU-wide macro-prudential body tasked
with the oversight of the EU financial system in order to detect and mitigate potential
systemic risks to financial stability (Art. 3 (1) ESRB Regulation). To fulfill this function, the
ESRB may emit non-binding warnings and recommendations to the EU as whole,
competent authorities and individual Member States. Because of its composition, the ESRB
has a strong focus on banking issues than on other financial sectors and therefore has a
capacity to activate louder ‘fire-alarms’.

Over years, the ESRB has established itself as a strong analytical center on cross-border
macro-prudential issues (e.g. over-banking, interconnectedness, quantitative and qualitative
indicators of systemic risks). Such aggregated and country-specific insights may provide the
ECB with a more comprehensive view on LSI sector and landscape in specific NCA
jurisdictions. Therefore, to reap benefits from this potential ‘fire-alarming’ arrangement, the
ECB shall seek to establish an effective cooperation framework with the ESRB and establish
a point of entry for informal notifications and early warnings about individual SSM countries.
They could serve as an additional indirect ex post check on the ways how national
supervision is conducted, particularly as regards the assessment of risks to which individual
LSIs are exposed (RAS) and the application of macro-prudential tools (Art. 5 SSMR) by
NCAs.

= The Eurosystem liquidity and market oversight

Market operations information which is at the Eurosystem’s disposal may the ECB Banking
Supervision with two important insights on LSI sectors. Firstly, high frequency bank-specific
data on recourse to monetary policy operations, bidding behavior and collateral provide
early stress signals at the SSM level. Secondly, market intelligence provides early
information on financial innovations and market developments, which are important for the
comprehensive risk assessment of LSI sector, both generally and on country basis (Bindseil
2015).

The functioning of the SSM is however governed by the principle of separation (“Chinese
Walls”) between the ECB’s monetary (ECB Eurosystem) and supervisory (ECB Banking
Supervision) activities (Art. 25 SSMR) which has been further specified in the ECB Decision
2014/723/EU. Under this regime the access and disclosure of confidential information is
subjected to strict rules and professional secrecy requirements. Exchange of certain liquidity
and market information originating from the Eurosystem oversight function and monetary
analysis could enhance the ECB Banking Supervision indirect oversight of developments on
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specific financial and interbank markets, and therefore provide a check on accuracy of NCA
forward-looking dimension of supervision. In 2015, several exchanges of information on
need-to-know basis took place between the ECB monetary and supervisory arms
concerning credit institutions headquartered in the countries under the ESM programme
(ECB 2016AR).

Mixed accountability arrangements (‘ongoing monitoring’)

= Professional interactions

Professional interactions, such as conference calls, technocratic calls, workshops, meetings
of Senior Management Network and country visits constitute informal monitoring channel for
national supervisory policymaking. They allow for direct peer-to-peer accountability of NCA
without resorting to more hierarchical arrangements and provide the ECB with possibility to
collect, assess and benchmark first-hand supervisory information on the application of ‘the
Single Rulebook’ to supervised entities. They also provide an opportunity to identify good
supervisory practices and potential deficiencies and inconsistencies. In particular, informal
side conversations may offer valuable insights how day-to-day operational supervision is
carried out, notably the SREP application.

= Country desks

Specialized country desks covering 19 SSM Participating Member States are channels
which facilitate holding the NCAs continuously accountable for supervisory activities vis-a-
vis LSIs. They allow the ECB to engage in a real-time dialogue with the NCAs on
developments at the level of sectors and individual institutions, in particular those institutions
classified as high-priority. In 2015, the country desks gave particular attention to monitoring
NCAs crisis-related measures concerning a number of institutions facing a significant
deterioration of their financial situation (ECB 2016AR).

= |ssuance of non-binding and binding acts

Information collected through ex-ante, ex-post and mixed accountability arrangements may
lead to a need of supervisory action aimed at bringing more supervisory consistency across
the SSM. For this purpose, the ECB may consider to adopt non-binding and bin-legal
instruments regulating the conduct of LSI supervision such as recommendations and
binding guidelines, general instructions and regulations addressed to the NCAs (Art. 4(3)
SSMR, Art. 6(5) SSMR). In this context and in the spirit of ‘the Single Rulebook’, the ECB
has started to develop binding Joint Supervisory Standards and common methodologies for
NCAs. One of the joint standards developed in 2015 relates to the supervisory planning
process, through which NCAs prioritize, plan and monitor the execution of key on-site and
off-site supervisory activities for less significant institutions (ECB 2016 AR). Over last year
the ECB together with NCAs also produced joint standards on recovery planning and
currently there is a dedicated stream working on joint standards applicable to institutional
protection schemes (ECB 2016 AR).
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Technocratic accountability vis-a-vis the ECB

Ex ante arrangements Ex post arrangements
‘Police patrols’

= ECB-NCA cooperation framework = Information gathering

* Common procedures = NCAregular reporting

=  Prioritization framework = Investigatory procedures

» Materiality notifications = Take-over of LSI supervision

= Professional interactions = Staff exchange

= Country desks = ESRB early warnings/recommendations
= [ssuance of non-binding/binding acts = Euro system oversight

Figure 3: Overview of the technocratic accountability arrangements governing the LS| supervision in the SSM
Conclusions

This paper identified and explained seven specific political accountability and fourteen tailor-
made technocratic accountability arrangements vis-a-vis the EU level which underpin the
exercise of (remaining) national supervisory competence within the SSM. The political
accountability of national supervisory policymaking takes an indirect form and it is exercised by
the ECB towards the European Parliament and Council in the context of the central bank’s
ultimate responsibility for the consistent and efficient functioning of the SSM. On the other hand,
the technocratic accountability of national supervisory policymaking is directly exercised by NCA
vis-a-vis the ECB. We suggest than the new SSM political and technocratic accountability
mechanisms drastically improve national responsiveness and responsibility at cross-border/EU
level in comparison to the crisis EU supervisory cooperation regime. In particular, the latter form
of accountability - direct national technocratic accountability — can be regarded as a real
‘game-changer’ in power relations between EU and national level in the field of common
prudential supervision. Nevertheless, many challenges still remain.

The first issue concerns a rather limited ECB political accountability for national supervision
which takes place only in the context of its oversight function. The last ECB Annual Report for
supervisory activities dedicated only one section to give an account for the supervision of less
significant banks conducted by NCAs. However recent developments may indicate that the
factual ECB's role in day-to-day LSI supervision is much more substantial than one assigned to
it by the SSM supervisory acquis, especially in the context of crisis management under the
Single Rulebook’s BRRD framework (Financial Times, 29 January 2016; Reuters, 13 January
2016; Financial Times, 7 January 2016; Reuters, 14 November 2015). Although national
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resolution authorities are competent for resolution proceedings of less significant banks,
effectively however the ECB may play a decisive role given its power to authorize the creation of
a bridge bank and its subsequent conversion in an asset management tool. Recently, the bridge
bank tool (Art. 40-41 BRRD) has been increasingly used in SSM resolution proceedings,
including those concerning Greek, Italian and Portuguese LSIs. Against this backdrop, both the
EP and Council should take it into account when scrutinizing the ECB’s supervisory actions and
policies in the context of LSI supervision.

The second relates to the activation of more formal and intrusive technocratic accountability
arrangements in politically salient areas such as development of joint supervisory standards,
use of investigatory powers and take-over of LS| supervision. All these actions are carried out
on the basis of a formal ECB decision which means that the Supervisory Board must vote on
such a draft and the Governing Council has to endorse it a non-objection procedure. Although
representatives of NCAs shall act in an independent capacity and in the sole interest of the
Union when assembled in the Supervisory Board (Art. 19 SSMR), for political reasons, it may be
difficult to conceive their approval for investigatory or take-over procedures based on non-
compliance of their home NCA with Union law. Such a tendency was noted with regard to the
national representatives in the EBA Board of Supervisors who maintained national bias rather
than pursued a truly European perspective to banking supervision (IMF 2013, par. 25; EP 2013:
34; EP 2014, par. AU; Commission 2014: 9). The occurrence of similar situations may take
place in the Supervisory Board even more often given the fact that unlike the EBA Board of
Supervision, the Supervisory Board has direct supervisory competence vis-a-vis supervised
entities and its decisions may imply serious redistributive consequences for domestic
economies.

To sum up, this paper welcomed positive developments regarding enhanced national
accountability to the EU-level for the application of the ‘Single Rulebook’ and at the same time
highlighted some institutional weaknesses in the SSM political and technocratic accountability
framework.

References

Angeloni, I. (2016). Banking union and the United Kingdom in the Single Market. Speech at Barclays
Annual Bank Capital Conference, London, 9 March 2016. Available
at https://www.bankingsupervision.europa.eu/press/speeches/date/2016/html/se160309.en.html

Babis, V. S. (2015). Single Rulebook for Prudential Regulation of Banks: Mission Accomplished? 26
European Business Law Review, Issue 6, pp. 779-803.

Bindseil, U. (2015). Synergies and separation — Monetary policy and banking supervision at the ECB.
Presentation at Kolloquim zur Bankenunion, TU Berlin, 16 November 2015. Available
at http://www.europolis-online.org/wp-content/uploads/2015/11/Ulrich-Bindseil. pdf

Bovens, M. (2007). Analysing and assessing accountability: a conceptual framework. European Law
Journal, 13(4), pp.447-468.

Bovens, M. et al. (2014). The Oxford handbook public accountability. Oxford University Press.

Busuioc, M. (2009). Accountability, control and independence: the case of European agencies. European
Law Journal, 15(5), pp. 599-615.

20


https://www.imf.org/external/pubs/ft/scr/2013/cr1365.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/507446/IPOL-ECON_ET(2013)507446_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/507446/IPOL-ECON_ET(2013)507446_EN.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P7-TA-2014-0202+0+DOC+PDF+V0//EN
http://ec.europa.eu/finance/general-policy/docs/committees/140808-esfs-review_en.pdf
https://www.bankingsupervision.europa.eu/press/speeches/date/2016/html/se160309.en.html
http://www.europolis-online.org/wp-content/uploads/2015/11/Ulrich-Bindseil.pdf

ECPR SGEU Trento Conference 2016 Jakub Gren

Commission (2005). Draft Interinstitutional Agreement on the operating framework for the European
regulatory agencies. COM (2005) 59 final. Available

at http://www.europarl.europa.eu/RegData/docs _autres_institutions/commission_europeenne/com/2005/0
059/COM_COM(2005)0059 EN.pdf

Commission (2009). European financial supervision. COM/2009/0252 final. Available at http://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52009DC0252

Commission (2011). Financial services: additional legislative proposal to complete the framewaork for
financial supervision in Europe. IP/11/49. Available at http://europa.eu/rapid/press-release IP-11-
49 en.htm

Commission (2014). Report from the Commission to the European Parliament and the Council on the
operation of the European Supervisory Authorities (ESAs) and the European System of Financial
Supervision (ESFS) {SWD(2014) 261 final}. COM(2014) 509 final. Available

at http://ec.europa.eu/finance/general-policy/docs/committees/140808-esfs-review_en.pdf

Council (2009). Presidency Conclusions. 11225/2/09 REV 2. 18-19 June 2009. Available
at http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/108622.pdf

ECB AR (2016) ECB Annual Report on supervisory activities 2015. Available
at https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssmar2015.en.pdf?76bfa705d9eb131ceed673b
36b94079a

Enria, A. (2016). Opening remarks. EBA’s 5th Anniversary Conference, 5 February 2016, London.
Available at. https://www.eba.europa.eu/documents/10180/1360512/Andrea+Enria+-
+0Opening+remarks+at+EBA+conference.pdf

EP (European Parliament) (2013). Review of the New European System of Financial Supervision (ESFS),
Part I. IPJA/JECON/ST/2012-23. Available

at http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/507446/IPOL-

ECON ET(2013)507446 EN.pdf

EP (European Parliament) (2014). Resolution of 11 March 2014 with recommendations to the
Commission on the European System of Financial Supervision (ESFS) Review (2013/2166(INL)). P7_TA
(2014) 0202. Available at http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
[[EP//INONSGML+TA+P7-TA-2014-0202+0+DOC+PDF+VO//EN

Everson, M. (1995). Independent agencies: hierarchy beaters?. European Law Journal, 1(2), 180-204.
Everson, M. (2012). A technology of expertise: EU financial services agencies. LEQS Paper, (49).

Flinders, M. (2001). Mechanisms of judicial accountability in British central government. Parliamentary
Affairs, 54(1), pp. 54-71.

Hupkes, E. H., Quintyn, M., & Taylor, M. (2005). The accountability of financial sector supervisors:
Principles and practice (Vol. 5). International Monetary Fund.

Iglesias-Rodriguez, P. (2015). Building Responsive and Responsible Financial Regulators in the
Aftermath of the Global Financial Crisis. Intersentia.

IMF (International Monetary Fund) (2013). European Union: Publication of Financial Sector Assessment
Program Documentation -Technocratic Note on Issues in Transparency and Accountability. IMF Country
Report No. 13/65. Available at https://www.imf.org/external/pubs/ft/scr/2013/cr1365.pdf

Kiewet, D. R., & McCubbins, M. (1991). The logic of delegation. University of Chicago.

21


http://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2005/0059/COM_COM(2005)0059_EN.pdf
http://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2005/0059/COM_COM(2005)0059_EN.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52009DC0252
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52009DC0252
http://europa.eu/rapid/press-release_IP-11-49_en.htm
http://europa.eu/rapid/press-release_IP-11-49_en.htm
http://ec.europa.eu/finance/general-policy/docs/committees/140808-esfs-review_en.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/108622.pdf
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssmar2015.en.pdf?76bfa705d9eb131ceed673b36b94079a
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssmar2015.en.pdf?76bfa705d9eb131ceed673b36b94079a
https://www.eba.europa.eu/documents/10180/1360512/Andrea+Enria+-+Opening+remarks+at+EBA+conference.pdf
https://www.eba.europa.eu/documents/10180/1360512/Andrea+Enria+-+Opening+remarks+at+EBA+conference.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/507446/IPOL-ECON_ET(2013)507446_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/507446/IPOL-ECON_ET(2013)507446_EN.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P7-TA-2014-0202+0+DOC+PDF+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P7-TA-2014-0202+0+DOC+PDF+V0//EN
https://www.imf.org/external/pubs/ft/scr/2013/cr1365.pdf

ECPR SGEU Trento Conference 2016 Jakub Gren

Kuile, G. T., Wissink, L., & Bovenschen, W. (2015). Tailor-made accountability within the Single
Supervisory Mechanism. Common Market Law Review, 52(1), pp. 155-189.

Larosiére. J. (2009). The High Level Group on Financial Supervision in the EU — Report of the de
Larosiere Group. Available
at http://ec.europa.eu/internal _market/finances/docs/de larosiere report en.pdf

Lastra, R. (2015). Financial institutions and accountability mechanisms. In Iglesias-Rodriguez, P. (eds.)
Building Responsive and Responsible Financial Regulators in the Aftermath of the Global Financial
Crisis. Intersentia, pp. 29-42.

Lautenschlager, S. (2016). Caught in the middle? Small and medium-sized banks and European banking
supervision. Speech at the Banking Evening of the Deutsche Bundesbank Regional Office in Baden-
Wirttemberg, Stuttgart, 22 February 2016. Available

at https://www.bankingsupervision.europa.eu/press/speeches/date/2016/html/se160222.en.html|

Lefterov, A. (2015). The Single Rulebook: legal issues and relevance in the SSM context. ECB Legal
Working Paper Series, No. 15/October 2015. Available
at https://www.ecb.europa.eu/pub/pdf/scplps/ecblwpl5.en.pdf

Majone, G. (1999). The regulatory state and its legitimacy problems. West European Politics, 22(1), pp. 1-
24,

McCubbins, M. D., & Schwartz, T. (1984). Congressional oversight overlooked: Police patrols versus fire
alarms. American Journal of Political Science, pp.165-179.

Moe, T. M. (1990). Political institutions: The neglected side of the story. Journal of Law, Economics, &
Organization, 6, pp. 213-253.

Miiller, W. C. (2000). Political parties in parliamentary democracies: Making delegation and accountability
work. European journal of political research, 37(3), pp. 309-333.

Padoa-Schioppa, T. (2004). How to deal with emerging pan-European financial institutions? Conference
on Supervisory Convergence, Hague. Available
at https://www.ecb.europa.eu/press/key/date/2004/html/sp041103.en.html

Pollack, M. A. (1997). Delegation, agency, and agenda setting in the European Community. International
organization, 51(01), pp. 99-134.

Quaglia, L. (2010). Governing financial services in the European Union: banking, securities and post-
trading. Routledge.

Scholten, M. (2014). Accountability vs. Independence: Proving the Negative Correlation. Maastricht
Journal of European and Comparative Law 21, MJ 1 (2014), pp. 197-204.

Schuler, M. (2003). Incentive problem in Banking Supervision: the European case. ZEW Discussion
Papers, N0.03-62. Available at http://papers.ssrn.com/sol3/papers.cfm?abstract id=467840

SSM  Guide (ECB) (2014). ‘Guide to Banking Supervision’. November. Available
at www.bankingsupervision.europa.eu/ecb/pub/pdf/ssmguidebankingsupervision201411.en.pdf

Strem, K. (2000). Delegation and accountability in parliamentary democracies. European journal of
political research, 37(3), pp.261-290.

Tallberg, J. (2002). Delegation to supranational institutions: why, how, and with what consequences?.
West European Politics, 25(1), pp.23-46.

22


http://ec.europa.eu/internal_market/finances/docs/de_larosiere_report_en.pdf
https://www.bankingsupervision.europa.eu/press/speeches/date/2016/html/se160222.en.html
https://www.ecb.europa.eu/pub/pdf/scplps/ecblwp15.en.pdf
https://www.ecb.europa.eu/press/key/date/2004/html/sp041103.en.html
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=467840
http://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssmguidebankingsupervision201411.en.pdf

ECPR SGEU Trento Conference 2016 Jakub Gren

Turpin, C. (1994). Ministerial Responsibility. In Jowell, J. & Oliver. D. (eds). The Changing Constitution,
2nd Edition, Claredon, pp. 111-112

Vibert, F. (2007). The rise of the unelected: democracy and the new separation of powers. Cambridge
University Press.

Weingast, B. R., & Moran, M. J. (1983). Bureaucratic discretion or congressional control? Regulatory
policymaking by the Federal Trade Commission. The Journal of Political Economy, pp.765-800.

Woodhouse, D., & Alderman, K. (1994). Ministers and Parliament: accountability in theory and practice.
Public Administration-London, 72(4), pp. 611-611.

Young, S. B. (1988). Reconceptualizing accountability in the early nineteenth century: how the tort of
negligence appeared. Conn. L. Rev., 21, p. 197-.

23



	Abstract
	Introduction
	Accountability and financial supervision
	The ‘Single Rulebook’ supervision in SSM
	Indirect national political accountability to the EU level in the SSM
	Ex-ante accountability arrangements
	Ex-post accountability arrangements
	‘Police-patrols’
	‘Fire-alarms’


	Direct national technocratic accountability to the EU level in the SSM
	Ex-ante accountability arrangements
	Ex-post accountability arrangements
	‘Police-patrols’
	‘Fire-alarms’

	Mixed accountability arrangements (‘ongoing monitoring’)

	Conclusions
	References

